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United  States  Court  of  Appeals  for  the 

District  of  Columbia  I 

— 

a.  District  Court  of  the  United  States 

For  the  District  of  Columbia 

Civil  Action  No.  4598. 

Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  Cor¬ 
poration,  Plaintiff , 

-against- 

Cokdei.l  Hull.  Secretary  of  State,  and  Henry  Morgen- 
tuau,  Secretary  of  Treasury,  Defendants. 

United  States  of  America, 

District  of  Columbia,  ss: 

UK  IT  RRMEMBERKD,  that  in  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  at  the 
City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were 
filed  and  proceedings  had,  in  the  above-entitljed 
cause,  to  wit : 

1  Filed  October  31,  1939 

In  the 

District  Court  of  the  United  States, 

For  the  District  of  Columbia. 

Civil  Action  No.  4598. 

Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  cor¬ 
poration,  with  an  office  and  place  of  business  at  100 
Broadway,  in  the  City,  County  and  State  of  New  Yoiik, 
Plaintiff . 

— against — 

Cordell  Hull,  Secretary  of  State,  and  Henry  Morgantha|u, 
Secretary  of  Treasury,  Defendants.  ! 


o 
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Complaint . 


The  plaintiff  seeks  an  injunction  and  decree  directing 
payment  of  money. 

The  plaintiff  above  named,  by  Hubert  E.  Rogers,  John 
F.  Condon,  Jr.  and  Frank  Roberson,  its  attorneys,  on  in¬ 
formation  and  belief,  alleges  as  follows: 

1.  That  Z.  &  F.  Assets  Realization  Corporation  of  100 
Broadway,  City,  County  and  State  of  New  York,  plaintiff, 
is  a  corporation  organized  under  the  laws  of  the  State  of 
Delaware  and  has  been  such  since  the  17th  day  of  March, 
1924. 


2.  That  on  or  about  August  10,  1922,  an  agreement  was 
entered  into  between  the  United  States  and  Germany  for 
a  mixed  commission  to  determine  the  amount  to  be  paid 
bv  Germanv  in  satisfaction  of  Germanv’s  financial  obliga- 
tions  under  the  treaty  concluded  between  the  two  govern¬ 
ments  on  August  25,  1921. 

3.  A  copy  of  said  agreement  is  hereto  annexed  and 
marked  Exhibit  A. 


4.  That  pursuant  to  said  agreement  a  mixed  arbitral 
tribunal  was  created  consisting  of  an  American  commis¬ 
sioner,  a  German  commissioner  and  an  umpire.  That  on 
October  lf>,  1930,  the  said  Commission  consisted  of  Roland 
W.  Boyden,  Umpire,  Chandler  P.  Anderson,  American 
Commissioner  and  Wilhelm  Kisselbach,  German  Commis¬ 
sioner.  That  thereafter  the  said  Umpire  and  the  said 
American  Commissioner  died,  and  said  German  Commis¬ 
sioner  resigned.  That  said  Commission  will  hereafter  be 
referred  to  as  the  Mixed  Claims  Commission. 


5.  That  on  or  about  the  24th  day  of  March,  1932,  Hon. 
Owen  J.  Roberts  was  appointed  Umpire  of  said  Commis¬ 
sion  and  since  that  date  has  purported  to  act  as  such. 

6.  That  on  or  about  the  31st  day  of  May,  1934,  Victor 
C.  Huecking  was  appointed  German  Commissioner  and 
purported  to  act  as  such  until  the  first  day  of  March,  1939, 
when  he  resigned. 

7.  That  on  or  about  September  12,  1936,  Christopher  B. 
Garnett  was  appointed  American  Commissioner  and  that 
said  Garnett  has  since  that  date  purported  to  act  as  such 

Commissioner. 


8.  That  Zimmermann  &  Forshay,  a  partnership 
consisting  of  Messrs.  Leopold  Zimmermann,  Louis 
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J.  Rees,  Maryan  H.  Hauser,  John  S.  Scully,  Simon  |B. 
Blumenthal,  Isaac  Gutenstein  and  David  Forshay  duly  filed 
claims  with  said  Commission,  and  thereafter  the  sjiid 
claims  and  all  rights  thereunder  were  duly  transferred  ajnd 
assigned,  by  assignment  dated  the  10th  day  of  April,  19|24, 
to  plaintiff,  a  corporation  organized  for  the  purpose  !  of 
liquidation  and  distribution  of  the  assets  of  the  former  fipn 
of  Zimmermann  &  Forshay,  pursuant  to  order  of  the  United 
States  District  Court  for  the  Southern  District  of  Njew 
York.  That  the  said  Commission  thereupon  duly  granted 
five  awards  in  favor  of  the  said  plaintiff,  Z.  &  F.  Assets 
Realization  Corporation  which  with  interest  from  certain 
dates  to  January  1,  1928  aggregate  the  sum  of  One  millijon 
one  hundred  seventy-five  thousand  nine  hundred  eighteen 
and  78/100  ($1,175,918.78)  Dollars,  docket  Nos.  6997,  7023, 
7948,  8199  and  8369,  on  which  plaintiff  has  received  on  ac¬ 
count  the  sum  of  Eight  hundred  sixtv-four  thousand  for^y- 
eight  and  31/100  ($864,048.31)  Dollars,  leaving  a  balance 
unpaid  of  Three  hundred  eleven  thousand  eight  hundred 
seventy  and  47/100  ($311,870.47)  Dollars,  which  with  in¬ 
terest  from  January  1,  1928  to  January  15,  1936  of  Two 
hundred  eighty-seven  thousand  five  hundred  three  afid 
49/100  ($287,503.49)  Dollars,  makes  a  total  aggregate  un¬ 
paid  balance  of  Five  hundred  ninety-nine  thousand  thi|ee 
hundred  seventy-three  and  96/100  ($599,373.96)  Dollarsl 

9.  That  prior  to  December  31,  1931,  numerous  claimants, 
having  previously  filed  claims  with  said  Commission,  wepe 
duly  granted  awards  by  the  said  Commission  in  an  amount 
in  excess  of  One  hundred  fifty  million  ($150,000,000)  Dol¬ 
lars,  on  which  they  have  received  various  payments  out  pf 
a  fund  provided  therefor  by  an  Act  of  Congress  and  more 
particularly  referred  to  hereafter,  leaving  an  unpaid 
balance  in  excess  of  Thirty-five  million  ($35,000,000)  Dol¬ 
lars  on  the  principal  amount  of  their  claims,  and  approxi¬ 
mately  Twenty-eight  million  ($28,000,000)  Dollars  in  ac¬ 
crued  interest. 

10.  That  prior  to  the  16th  day  of  October,  1930,  Lehigh 
Valley  Railroad  Company,  Agency  of  Canadian  Car  j& 
Foundry  Company,  Limited,  Bethlehem  Steel  Company, 
and  others,  filed  claims  with  the  said  Mixed  Claims  Coip- 
mission,  which  claims  were,  on  October  16,  1930,  duly  dis¬ 
missed  by  said  Commission.  An  application  for  a  rehear- 
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ing  upon  said  claims  was  denied  on  March  30,  1931,  and 
likewise  a  second  application  for  rehearing  of  said  claims 
was  denied  on  December  3,  1932.  That  the  Governments 
of  the  United  States  and  Germany  were  duly  advised  of 
said  decisions. 

11.  That  on  May  4,  1933,  there  was  filed  with  what  pur¬ 
ported  to  be  the  Mixed  Claims  Commission  by  said  Lehigh 
Valley  Railroad  Company,  Agency  of  Canadian  Car  & 
Foundry  Company,  Limited  and  Bethlehem  Steel  Com¬ 
pany,  and  others,  another  application  for  rehearing  of  the 
decision  dismissing  said  claims. 

12.  That  on  June  3,  1936,  the  said  alleged  Commission 
handed  down  its  decision  whereby  it  decided  that  the  ap¬ 
plication  for  rehearing  under  the  petition  of  May  4,  1933, 
must  be  determined  by  a  hearing  separate  and  distinct  from 
any  argument  on  the  merits  of  the  controversy. 

13.  That  in  the  month  of  January,  1939,  argument  was 
had  before  what  purported  to  be  the  American  Com- 

3  missioner,  the  German  Commissioner  and  the  Um¬ 
pire,  purporting  to  act  as  such  Mixed  Claims  Com¬ 
mission,  which  argument  was  attended  by  what  purported 
to  be  the  Agent  for  the  United  States  Government,  and  the 
Agent  for  the  German  Government  and  which  argument 
commenced  on  the  16th  day  of  January.  1939,  and  continued 
until  the  27th  day  of  January,  1939,  at  which  time  decision 
was  reserved  by  the  body  purporting  to  act  as  a  Commis¬ 
sion. 

14.  That  thereafter  the  aforesaid  alleged  American  Com¬ 
missioner,  the  alleged  German  Commissioner  and  the  al- 
ledged  Umpire  entered  upon  their  deliberations  on  the 
single  question  whether  fraud  and  collusion  had  been  es¬ 
tablished  sufficiently  to  justify  a  rehearing  of  said  claims, 
which  deliberations  had  not  been  concluded  on  the  first 
day  of  March,  1939,  on  which  date  the  aforesaid  alleged 
German  Commissioner  resigned  and  took  no  further  part 
in  the  deliberations  of  the  aforesaid  alleged  Commission. 

15.  That  thereafter,  on  or  about  the  7th  day  of  June, 
1939,  the  aforesaid  alleged  American  Commissioner,  by  an 
alleged  notice  to  the  alleged  German  Agent  purported  to 
call  a  meeting  of  the  aforesaid  alleged  Commission,  to  be 
held  on  the  15th  day  of  June,  1939;  that  at  said  time  there 
had  been  no  commissioner  appointed  in  the  place  and  stead 
of  said  German  Commissioner  who  had  resigned. 
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16.  That  the  aforesaid  alleged  American  Commissioner 
had  no  authority  to  call  said  meeting. 

17.  That  on  the  15th  day  of  June,  1939,  the  aforesaid  jal- 
leged  American  Commissioner  and  the  aforesaid  alleged 
Umpire  purported  to  hold  a  meeting  of  the  said  Commis¬ 
sion  in  the  absence  of  any  alleged  German  Commissioner, 
and  at  said  meeting  there  was  delivered  and  filed  by  t|he 
aforesaid  alleged  American  Commissioner  an  alleged  cer¬ 
tificate  purporting  to  be  a  certificate  of  disagreement  apd 
purporting  to  certify  to  the  aforesaid  alleged  Umpire  tHat 
there  was  a  disagreement  between  the  aforesaid  allegjed 
American  Commissioner  and  the  aforesaid  alleged  German 
Commissioner  on  material  points  before  the  aforesaid  al¬ 
leged  Commission  other  than  the  one  question,  to  wjit, 
whether  the  application  for  rehearing  should  be  granted, 
together  with  an  opinion  of  the  aforesaid  alleged  American 
Commissioner,  in  which  opinion  the  aforesaid  allegjed 
American  Commissioner  stated  that  there  had  been  j  a 
disagreement  between  the  said  aforesaid  alleged  Ger¬ 
man  Commissioner  and  the  aforesaid  alleged  American 
Commissioner  prior  to  the  resignation  of  aforesaid  al¬ 
leged  German  Commissioner,  as  to  whether  application 
for  rehearing  should  be  granted;  and  likewise,  the  afore¬ 
said  alleged  American  Commissioner,  in  said  certif- 
catc,  purported  to  certify  that  such  disagreement  existed; 
and  in  the  said  alleged  certificate  and  opinion  included 
therewith  it  was  claimed  by  the  aforesaid  alleged  American 
Commissioner  that  the  aforesaid  alleged  Umpire  was  (in- 
titled  to  decide  the  alleged  points  of  difference  between  the 

aforesaid  alleged  American  Commissioner  and  the  afore- 

•  v  # 
said  alleged  German  Commissioner. 

18.  That  Article  VIII  of  the  Rules  of  Procedure  adoptjed 
by  said  Commission  reads  as  follows: 

“(a)  The  two  National  Commissioners  will  certify  mi 
writing  to  the  Umpire  for  decision  (1)  any  case  or 
4  cases  concerning  which  the  Commissioners  may  dis¬ 
agree,  or  (2)  any  point  or  points  of  difference  that 
may  arise  in  the  course  of  their  proceedings,  accompanied 
or  supplemented  by  any  statement  in  writing  which  eithjer 
of  them  may  desire  to  make  of  his  opinion  with  respect  to 
the  decision  of  the  case  or  cases  or  point  or  points  of  dif¬ 
ference  certified.’  * 
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19.  That,  although  according  to  the  aforesaid  rule  that 
certificates  of  disagreement  should  be  signed  by  the  two 
national  commissioners,  said  certificate  of  alleged  disagree¬ 
ment  was  certified  to  only  by  the  aforesaid  alleged  Amer¬ 
ican  Commissioner  and  not  certified  to  by  the  aforesaid 
alleged  German  Commissioner. 

20.  That,  upon  the  filing  of  said  certificate  and  the 
opinion  of  the  aforesaid  alleged  American  Commissioner 
at  said  hearing  on  June  15,  1939,  the  said  alleged  Umpire 
handed  down  his  decision  granting  the  said  application  for 
rehearing. 

21.  That  prior  to  the  15th  day  of  June,  1939,  to  wit,  at 
some  time  in  the  year  1929,  it  was  duly  stipulated  between 
the  American  and  German  Agents  of  the  said  Commission, 
with  the  approval  of  the  Commission,  to  postpone  any  dis¬ 
cussion  of  the  question  of  the  amount  of  damages  sustained 
to  aforesaid  alleged  claimants — both  in  respect  to  the  issues 
of  fact  and  the  questions  of  law  involved — until  after  the 
determination  of  the  question  of  Germany’s  responsibility 
for  acts  complained  of  as  a  basis  of  Germany’s  liability; 
that  pursuant  to  said  stipulation  and  prior  to  and  on  the 
first  day  of  March,  1939,  at  the  time  when  the  resignation  of 
the  alleged  German  Commissioner  took  place  and  down  to 
and  past  the  15th  day  of  June,  1939,  and  down  to  the  com¬ 
mencement  of  this  action  there  had  been  no  proofs  of  the 
amount  of  damages  sustained  by  the  alleged  claimants  sub¬ 
mitted  to  the  Commission;  that  there  has  been  no  agree¬ 
ment  arrived  at  by  the  American  and  German  Agents  as 
to  the  amount  of  damages  sustained  by  said  alleged  claim¬ 
ants,  nor  has  there  been  any  decision  by  the  two  Commis¬ 
sioners  and  no  certificate  of  disagreement  on  this  question. 

22.  That  thereupon  the  aforesaid  alleged  American  Agent 
at  said  alleged  hearing  on  June  15,  1939,  and  without  any 
hearing  on  the  merits  having  been  had,  made  application 
that  awards  be  granted  to  all  the  claimants  who  had  made 
application  for  rehearing,  namely,  the  said  Lehigh  Valley 
Railroad  Company,  Agency  of  Canadian  Car  &  Foundry 
Company,  Limited,  Bethlehem  Steel  Company,  and  others. 

23.  That  thereupon  the  aforesaid  alleged  Umpire  not¬ 
withstanding  the  resignation  of  the  German  Commissioner 
on  March  1,  1939,  and  notwithstanding  that  no  new  Ger¬ 
man  Commissioner  had  then  been  appointed  or  was  acting, 
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without  the  presence  of  any  German  Commissioner  and 
without  notice  of  any  kind  to  the  German  Government  or 
the  German  Agent,  without  any  rehearing  and  without  any 
submission  to  the  German  Agent,  or  to  any  German  Cbm- 
missioner,  of  any  proofs  on  the  amount  of  damages,  either 
in  respect  of  the  issues  of  fact  or  the  questions  of  lawi  in¬ 
volved  granted  said  motion;  and  thereafter  the  said  lum- 
pire  signed  and  filed,  with  the  concurrence  of  the  American 
Commissioner  documents  purporting  to  be  awards  in  faivor 
of  said  claimants,  to  wit,  the  Lehigh  Valley  Railroad  Com¬ 
pany,  Agency  of  Canadian  Car  &  Foundry  Company, 
5  Limited,  Bethlehem  Steel  Company,  and  others; 

and  upon  information  and  belief  that  certain  of  iaid 
claimants  were  in  whole  or  in  part  insured  by  insurance 
companies  for  the  payment  of  some  or  all  of  the  damages 
alleged  to  have  been  suffered  by  said  claimants  and  said  last 
mentioned  claimants  received  from  said  insurance  com¬ 
panies  payment  of  part  or  of  all  of  the  damages  so  Sus¬ 
tained;  and  by  right  of  subrogation,  the  said  insurance 
companies  likewise  filed  a  claim  for  the  amount  of  the 
said  payments  of  said  damages  paid  as  above  stated  to  the 
claimants  last  above  mentioned ;  that  in  many  instances, 
said  insurance  companies  were  at  all  times  and  still  are 
corporations  whose  stock  was  and  is  owned  by  non  Aijier- 
ican  nationals  and  therefore,  in  any  event,  not  entitled  to 
collect  the  claims  respectively  filed  by  them  as  such  subro¬ 
gees  to  the  extent  of  such  non  American  national  owner¬ 
ship. 

24.  On  information  and  belief,  that  the  said  allejged 
American  Commissioner,  without  notice  to  any  Gerhian 
Commissioner  or  German  Agent  and  without  the  presence 
of  any  German  Commissioner  or  the  German  Agent,  Con¬ 
ferred  with  the  American  Agent  and  Counsel  as  to  the 
merits  of  the  respective  claims  of  the  said  claimants  and 
the  amount  of  the  awards  to  be  rendered  in  favor  of  the 
said  claimants  and  thereupon,  without  right,  power  or 
authority,  authorized  the  American  Agent  to  determine 
the  amount  of  the  said  awards,  and  thereupon  the  (said 
alleged  American  Commissioner,  without  knowledge  or 
consent  of  any  German  Commissioner  or  knowledge  or  con¬ 
sent  of  the  German  Agent,  signed  awards  to  the  said  clgim- 
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ants  for  the  amounts  so  fixed  and  assessed  by  the  Amer¬ 
ican  Agent. 

25.  That  the  total  of  the  aforesaid  alleged  awards  so 
granted  by  the  said  Umpire,  with  the  concurrence  of  the 
aforesaid  American  Commissioner,  amounted  with  inter¬ 
est  to  a  sum  in  excess  of  Twenty-five  million  ($25,000,000) 
Dollars,  and  certified  copies  of  said  alleged  awards  had 
been  or  will  be  filed  with  the  Department  of  State. 

26.  That,  pursuant  to  Section  2  of  the  Settlement  of 
War  Claims  Act  of  1928,  the  defendant,  Secretary  of  State, 
is  about  to  certify  to  the  defendant,  Secretary  of  Treasury, 
the  said  awards  of  the  aforesaid  Commission.  The  Secre¬ 
tary  of  the  Treasury  is  about  to  pay  to  the  alleged  claim¬ 
ants  an  amount  equal  to  the  principal  of  each  of  the  awards 
so  certified  to  the  respective  holders  of  said  awards  out  of 
the  funds  in  the  Treasury  known  as  the  “German  Special 
Deposit  Account”  and  created  under  Section  4  of  the  said 
Settlement  of  War  Claims  Act  of  1928  to  the  extent  that 
the  said  fund  is  sufficient  to  pay  the  same. 

27.  That  the  said  German  Special  Deposit  Account,  at 
the  present  time,  amounts  to  a  sum  estimated  to  be  Twenty- 
four  million  ($24,000,000)  Dollars,  including  monies  now 
on  deposit  and  funds  subject  to  call. 

28.  That,  by  reason  of  the  aforesaid  alleged  awards  to 
said  alleged  claimants  aforementioned,  the  larger  part  of 
said  Special  Deposit  Account  will  be  consumed,  and  monies 
properly  payable  to  this  plaintiff  and  other  awardholders 
mentioned  in  paragraph  “8”  will  be  diverted  to  the  damage 
of  this  plaintiff  and  other  awardholders  similarly  situated. 

29.  That,  if  the  said  petitions  of  the  aforesaid  alleged 
claimants,  Lehigh  Valley  Railroad  Company,  Agency 

6  of  Canadian  Car  &  Foundry  Company,  Limited, 
Bethlehem  Steel  Company,  and  others  for  rehear¬ 
ing,  had  been  dismissed  as  they  should  have  been  instead 
of  having  been  allowed,  there  would  be,  under  Section  4 
of  the  Trading  with  the  Enemy  Act,  substantially  all  of 
the  said  Special  Deposit  Account  available  to  the  plaintiff 
and  other  awardholders  similarly  situated  for  further  pay¬ 
ment  on  account  of  said  awards. 

30.  That  Germany  under  the  Debt  Funding  Agreement 
of  June  1930  has  been  in  arrears  of  payments  for  many 
years  and  there  is  now  due  from  Germany  under  said 
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Agreement  a  sum  in  excess  of  Three  billion,  ninety-th^ee 
million,  four  hundred  twenty-eight  thousand,  four  hundred 
eight-two  (RM  3,093,428,48*2)  Reichsmarks;  that  therej  is 
no  way  of  compelling  Germany  to  make  said  payments.! 

31.  That  the  said  awards  purported  to  be  granted  to  the 
said  claimants,  Lehigh  Valley  Railroad  Company,  Agency 
of  Canadian  Car  &  Foundry  Company,  Limited,  Bethlehem 
Steel  Company,  and  others,  are  null  and  void  by  reason, 
inter  alia,  of  the  following: 

(a)  That  the  said  agreement  between  the  United  Stages 
and  Germany  provides  that  the  decisions  of  the  Comnjis- 
sion  shall  be  accepted  as  final  and  binding  upon  the  t^vo 
governments;  that  the  decision  of  said  Commission  of  Octo¬ 
ber  16,  1930,  dismissing  said  claims  was  final  and  binding; 
and  that,  therefore,  there  was  no  jurisdiction  on  the  part 
of  the  present  alleged  Commission  to  grant  a  rehearing  or 
vacate  its  previous  decision. 

(b)  That  assuming  that  the  said  Commission  had  juris¬ 
diction  to  grant  a  rehearing  or  to  vacate  its  previous  de¬ 
cision,  by  reason  of  the  resignation  of  the  said  alleged 
German  Commissioner  on  the  first  day  of  March,  1939,  the 
said  alleged  Commission  was  without  any  power  or  juris¬ 
diction  to  take  any  action  until  a  new  German  Commissioner 
was  appointed;  that  at  the  time  of  the  alleged  decision  of 
June  15,  1939,  and  down  to  the  time  of  the  commencement 
of  this  action,  no  new  German  Commissioner  had  been  ap¬ 
pointed. 

(c)  That  assuming  that  the  Commission  had  jurisdiction 
to  entertain  the  motion  to  reopen  for  fraud  and  collusion, 
its  jurisdiction  on  March  1,  1939,  was,  under  its  own  de¬ 
cisions  rendered  prior  thereto,  limited  to  that  single  ques¬ 
tion,  and  that  by  the  retirement  of  the  German  Commis¬ 
sioner  on  that  date  the  possibility  of  its  acquiring  juris¬ 
diction  to  go  further  and  enter  into  the  merits  was  ex¬ 
tinguished  or  at  least  suspended  until  the  appointment  lof 
a  new  German  Commissioner. 


(d)  That  the  statement,  in  the  opinion  of  the  said  Al¬ 
leged  American  Commissioner,  that  there  existed  a  dis¬ 
agreement  between  the  two  alleged  national  commissioners, 
entitling  the  alleged  Umpire  to  decide  the  question  whethjer 
the  application  for  a  rehearing  should  be  granted,  is  njot 
correct — the  fact  being  that  there  was  no  disagreement ; 


I 
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that  the  aforesaid  alleged  Commission  was  in  the  midst  of 
its  deliberations,  and  that  the  two  alleged  national  com¬ 
missioners  had  not  arrived  at  a  disagreement;  and  that 
there  was  no  certificate  by  the  said  alleged  commissioners 
in  writing  to  the  alleged  Umpire  certifying — 

(1)  “any  case  or  cases  concerning  which  the  alleged 
commissioners  disagreed”:  or 
7  (2)  “any  point  or  points  of  difference  that  arose 

in  the  course  of  their  proceedings  accompanied  or 
supplemented  by  any  statement  in  writing  of  an  opinion 
with  respect  to  the  decision  of  a  case  or  cases,  or  point  or 
points  of  difference,  certified  or  otherwise”; 

as  provided  by  aforesaid  rule. 

(e)  That  the  only  question  pending  before  the  alleged 
Commission  at  the  alleged  hearing  on  the  15th  day  of  June, 
1939,  was  the  question  whether  the  application  for  rehear¬ 
ing  should  be  granted;  that  it  was  claimed  by  the  alleged 
German  Agent  prior  thereto  that  the  alleged  Commission 
was  without  jurisdiction:  that  assuming  that  the  said  al¬ 
leged  Commission  as  composed  in  January  1939,  had  juris¬ 
diction  to  grant  or  vacate  the  previous  decision  of  the  Com¬ 
mission  as  composed  on  October  16,  1930,  then,  by  reason 
of  the  resignation  of  the  said  alleged  German  Commis¬ 
sioner  on  the  1st  day  of  March,  1939,  the  said  alleged  Com¬ 
mission  was  without  any  power  or  jurisdiction  to  grant  a 
rehearing  or  to  direct  the  entry  of  an  award,  and  there¬ 
fore,  the  order  granting  such  rehearing  and  directing  the 
entry  of  an  award  was  without  jurisdiction  and  null  and 
void. 

(f)  That  the  direction  for  the  entry  of  an  award  was 
without  notice  to  the  German  Government. 

(g)  That,  assuming  that  the  alleged  Commission  had 
jurisdiction  to  grant  a  rehearing  or  to  vacate  its  previous 
decision,  there  never  was  submitted  to  the  two  govern¬ 
ments,  their  representatives  or  agents  or  the  aforesaid  al¬ 
leged  Commission  the  question  of  the  amount  of  any  dam¬ 
ages  suffered  by  said  claimants,  Lehigh  Valley  Railroad 
Company,  Agency  of  Canadian  Car  &  Foundry  Company, 
Limited,  Bethlehem  Steel  Company,  and  others,  and  there 
never  has  been  submitted  to  said  alleged  Commission  proof 
of  damages  suffered  by  said  claimants ;  that  there  has  been 
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no  agreement  of  the  alleged  Commission  as  to  the  amount 
of  alleged  damage,  nor  has  there  been  any  disagreement 
of  the  alleged  Commission  certified  in  writing  to  the  alleged 
Umpire  or  otherwise  as  to  the  amount  of  damage,  ^nd 
therefore  no  basis,  in  fact,  existed  for  the  entry  of  an  awiard 
in  any  amount. 

(h)  That  the  statement,  in  the  opinion  of  the  aforesaid 
alleged  American  Commissioner  that  the  German  Govern¬ 
ment  was  not  willing  to  participate  in  the  proceedings  be¬ 
fore  the  Commission  and  wanted  to  avoid  a  final  conclu¬ 
sion,  is  incorrect,  and  there  was  no  basis  for  said  state¬ 
ment. 

(i)  That,  assuming  that  the  said  alleged  Commission  jhad 
jurisdiction  to  grant  a  rehearing  or  to  vacate  its  previous 
decision,  the  aforesaid  Agency  of  Canadian  Car  &  Folun- 
drv  Company,  Limited,  is  a  corporation  organized  unjder 
the  laws  of  the  State  of  New  York,  whose  stock  is  entirely 
owned  bv  a  Canadian  national,  to  wit,  the  Canadian  Car  & 

*  '  '  I 

Foundry  Company,  Limited,  a  Canadian  corporation,  gnd 
therefore  the  entry  of  an  award  in  favor  of  the  said  Agency 
of  Canadian  Car  &  Foundry  Company,  Limited,  is  wholly 
null  and  void  and  without  jurisdiction  on  the  part  of  jthe 
alleged  Commission ;  and  the  proceeds  of  said  award  under 
an  agreement  between  the  Agency  of  the  Canadian  Car 
&  Foundry  Company,  Limited,  and  the  parent  company 
would  go  to  the  parent  company,  a  Canadian  national. 

(j)  That  assuming  but  not  conceding  the  said  al- 
8  leged  Commission  had  jurisdiction  to  grant  a  re¬ 
hearing  or  to  vacate  its  previous  decision,  several 
of  the  other  alleged  claimants  in  whose  favor  awards  were 
granted  are  corporations  whose  stock  is  or  was  owned!  by 
foreign  nationals.  Accordingly,  the  entry  of  an  awarq  in 
favor  of  such  alleged  claimants  or  any  of  them  is  whdlly 
null  and  void  and  without  jurisdiction  on  the  part  of  the 
alleged  Commission. 

32.  That  the  question  which  is  the  subject  of  this  action 
is  one  of  common  and  general  interest  to  all  holders  of 
awards  heretofore  made  by  the  Mixed  Claims  Commission 
mentioned  in  paragraph  “8”  hereof. 

33.  That  the  plaintiff  is  without  adequate  remedy  at  law. 

Wherefore,  plaintiff,  demands  judgment  declaring: 
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(a)  That  the  decision  of  the  Mixed  Claims  Commission 
of  October  16,  1930,  is  final  and  binding  and  that  all  pro¬ 
ceedings  purported  to  be  had  by  said  Commission  or  the 
aforesaid  alleged  Commission  thereafter  are  null  and  void: 

(b)  That  the  said  awards  granted  to  the  said  Lehigh 
Valley  Railroad  Company,  Agency  of  Canadian  Car  & 
Foundry  Company,  Limited,  Bethlehem  Steel  Company, 
and  others,  be  declared  null  and  void; 

(c)  That  the  defendant,  Cordell  Hull,  Secretary  of  State 
of  the  United  States,  be  enjoined  and  restrained  from 
certifying  to  the  Secretary  of  the  Treasury  any  and  all  al¬ 
leged  awards  to  claimants,  Lehigh  Valley  Railroad  Com¬ 
pany,  Agency  of  Canadian  Car  &  Foundry  Company, 
Limited,  Bethlehem  Steel  Company,  and  others; 

(d)  That  the  Secretary  of  the  Treasury  be  restrained 
and  enjoined  from  paying  the  amount  of  any  awards  to  the 
said  claimants,  Lehigh  Valley  Railroad  Company,  Agency 
of  Canadian  Car  &  Foundry  Company,  Limited,  Bethlehem 
Steel  Company,  and  others; 

(e)  That  the  said  Cordell  Hull  and  the  said  Henry  Mor¬ 
gen  thau  be  restrained  therefrom  during  the  pendency  of 
this  action. 

(f)  That  the  Secretary  of  the  Treasury  be  directed  to 
pay  to  the  plaintiff  and  other  holders  of  awards  of  the  Mixed 
Claims  Commission,  other  than  the  said  sabotage  claim¬ 
ants,  the  balance  remaining  in  the  German  Special  Deposit 
Account  to  the  extent  provided  for  in  the  Settlement  of 
War  Claims  Act  of  1928. 

(g)  That  the  plaintiff  be  awarded  the  costs  and  dis¬ 
bursements  of  this  action  and  such  other  and  further  relief 
in  the  premises  as  to  the  Court  may  seem  proper. 

HUBERT  E.  ROGERS, 

JOHN  F.  CONDON,  JR., 
FRANK  ROBERSON, 
Attorneys  for  Plaintiff , 

Office  &  P.  O.  Address, 
Munsey  Building, 
Washington,  D.  C. 
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9  State  of  New  York, 

County  of  New  York — ss. : 

Frederick  Greenman,  being  duly  svorn,  deposes  and  shys 
that  he  is  Vice  President  of  Z.  &  F.  Assets  Realization 
Corporation,  the  corporation  named  in  the  within  entitled 
action;  that  he  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof,  and  that  the  same  is  true  to  his 
own  knowledge,  except  as  to  the  matters  herein  stated  to 
be  alleged  upon  information  and  belief,  and  as  to  thbse 
matters  he  believes  it  to  be  true. 

Deponent  further  says  that  the  reason  this  verification  is 
made  by  deponent  and  not  by  Z.  &  F.  Assets  Realization 
Corporation  is  because  the  said  Z.  &  F.  Assets  Realization 
Corporation  is  a  corporation  and  the  grounds  of  deponent’s 
belief  as  to  all  matters  in  the  said  complaint  not  stated 
upon  his  own  knowledge,  are  investigations  which  deponent 
has  caused  to  be  made  concerning  the  subject  matter  of  tlfis 
complaint  and  information  acquired  by  deponent  in  tjhe 
course  of  his  duties  as  an  officer  of  the  said  Z.  &  F.  Assets 
Realization  Corporation  and  from  the  books  and  papers  jof 
said  corporation. 

FREDERICK  GREENMAN.  j 

Sworn  to  before  me  this  30th  day  of  October,  1939. 

SAMUEL  BLACK,  ! 

Notary  Public, 

Queens  Co.  #149. 

Cert,  filed  N.  Y.  Co.  #2. 

Commission  expires  Mar.  30,  1940. 


EXHIBIT  A. 

TREATY  SERIES,  NO.  665 


AGREEMENT 

BETWEEN 

THE  UNITED  STATES  ANI)  GERMANY 

FOB  A 


Mixed  Commission  to  Detebmine  the  Amount  to  be  Raid  by  German 
in  Satisfaction  of  Germany’s  Financial  Obligations 
Under  the  Treaty  Concluded  Between  tiie 
Two  Governments  on  August  25,  1921 


Signed  August  10,  1922 
(Government  Seal) 


Agreement. 

The  United  States  of  America 
and 

Germany 

being  desirous  of  determining  the 
amount  to  be  paid  by  Germany 
in  satisfaction  of  Germany’s  finan¬ 
cial' obligations  under  the  Treaty 
concluded  by  the  two  Govern¬ 
ments  on  August  25,  1921,  which 
secures  to  the  United  States  and 
its  nationals  rights  specified  un¬ 
der  a  resolution  of  the  Congress 
of  the  United  States  of  July  2, 
1921,  including  rights  uftder  the 
Treaty  of  Versailles,  have  resolved 
to  submit  the  questions  for  deci¬ 
sion  to  a  mixed  commission  and 
have  appointed  as  their  plenum- 
tentiaries  for  the  purpose  of  con¬ 
cluding  the  following  agreement : 


THE  PRESIDENT  OF  THE 
UNITED  STATES  OF  AMER¬ 
ICA 

Alanson  B.  Houghton,  Am¬ 
bassador  Extraordinary  and 


Ahkoinmen. 

Die  Vereinigten  Stnuten  von  | 
Amcrika 
und  . 

Deutschland, 

von  dom  Wnnsclie  beseelt,  die 
Sumnie  festznsetzen,  die  Dentsch-j 
land  in  Erffillung  seiner  finann 
ziellen  Verpflichtungen  aus  deni 
xwisclien  den  beiden  Regierungen 
am.  25.  August  1921  ahgeschlos-| 
senen  Vertrag  zu  zalilen  hat,j 
welcher  den  Vereinigten  Staaten 
und  deron  Staatsangehorigen  in 
eiuem  Beschluss  des  Kongressesi 
der  Vereinigten  Staaten  vomj 
2.  Juli  1921  niUier  liezeiclinete 
Reclite,  einschliesslich  solcher  aus 
dem  Vertrag  von  Versailles  si- 
chert,  haben  beschlossen,  die  Fra- 
gen  znr  Entseheidnng  einer  ge- 1 
mischten  Koiumission  zu  fiber- 
weisen  und  halien  zu  ihren  Bevoll-  | 
mfichtigten  ffir  den  Abschluss  des 
nachstehenden  Abkommens  er- 
nannt: 

der  President  der  Vereinigten  j 
Staaten  vou  Amcrika. 

i 

«len  JUisserordentliclien  und  1 
bevolliuilchtigten  Botsclinf-  j 


Plenipotentiary  of  the  United 
States  of  America  to  Ger¬ 
many, 

and 

THE  PRESIDENT  OF  THE 
GERMAN  EMPIRE 

Dr.  Wirth,  Chancellor  of  the 
German  Empire, 

"Who,  having  communicated  their 
full  ]>owers,  found  to  be  in  good 
and  due  form,  have  agreed  as  fol¬ 
lows  : 

ARTICLE  I. 


ter  der  Vereinigten  Staaten 
von  Amerika  in  Deutschj 
land  Alanson  H.  Houghton 
und 

der  President  des  Dent  when 
Reichs 

den  Deutschen  Reichsknnzler 
Dr.  Wirth, 

welche  nach  Austanxch  ilirer  ffir 
gut  und  richtig  Iwfundenen  Voll-j 
machten  folgendes  vereinbart 
haben : 

I 

I 

Artikel  I. 


The  commission  shall  pass  upon 
the  following  categories  of  claims 
which  are  more  particularly  de¬ 
fined  in  the  Treaty  of  August  25, 
1921,  and  in  the  Treaty  of  Ver¬ 
sailles  : 

(1)  Claims  of  American  citi¬ 
zens,  arising  since  July  31,  191 1, 
in  respect  of  damage  to,  or  seizure 
of,  their  property,  rights  and  in¬ 
terests,  including  any  company  or 
association  in  which  they  are  in¬ 
terested,  within  German  territory 
as  it  existed  on  August  1,  1914; 


(2)  Other  claims  for  loss  or 
damage  to  which  the  United  States 
or  its  nationals  have  l>een  sub¬ 
jected  with  respect  to  injuries  to 
l>ersonK,  or  to  proi>erty,  rights  and 
interests,  including  any  com]>any 
or  association  in  which  American 
nationals  nre  interest ed,  since  July 
31,  1914,  as  a  consequence  of  the 
war; 

(3)  Debts  owing  to  American 
citizens  by  the  German  Govern¬ 
ment  or  by  German  nationals. 


Die  Kommission  soil  fiber  die) 
folgenden  Arten  von  AnsprUchenj 
befinden,  die  des  Nfiheren  im 
Vertrag  vom  25.  August  1921  undi 
in  dem  Vertrag  von  Versailles! 
bezeichnet  wind: 

1.  Ansprfiche  amerikanischer 
Bflrgcr,  die  seit  dem  31.  Juli| 
1914  aus  der  Schftdigung  oder, 
Ileschlagnahme  ihrer  Gflter, 
Rechte  und  Inter essen  erwachsenj 
sind,  einschliesslich  jeder  Gesell-; 
schaft  oiler  Vereinignng,  an  deneni 
sie  beteiligt  sind,  innerhalb  des 
Deutschen  Reichsgebiets,  wie  es 
am  1.  August  1914  bestand; 

2.  Andere  Ansprfiche  aus  Ver- 
lust  oder  Schaden,  den  die  Verei¬ 
nigten  Staaten  Oder  ihre  Staats- 
angehdrigen  infolge  des  Krieges 
durch .  Verletznng  von  Personen 
oder  von  Gfitern,  von  Rechten 
und  Interessen,  einschliesslich 
jeder  Gesellschaft  oder  Vereini- 
gung,  an  denen  amerikanische 
Staatsangeliorige  beteiligt  sind^ 
seit  dem  31,  Juli  1914  erlittenj 
haben ; 

3.  Scliulden  der  Deutschen 
Regierung  oder  deutscher  Staats- 
an'gehbriger  an  amerikanische 
Bflrger. 


ARTICLE  II. 

The  Government  of  the  United 
States  and  the  Government  of  Ger¬ 
many  shall  each  appoint  one  com¬ 
missioner.  The  two  Governments 
shall  by  agreement  select  an  um* 


Artikel  II. 

i 

Die  Regierung  der  Vereinigten; 
Staaten  nnd  die  Deutsche  Regie-i 
rung  sollen  je  eitten  Kommissar 
ernennen.  Die  behlen  Regies 
run  gen  sullen  auf  Grand  einer 
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pire  to  decide  upon  any  cases  con¬ 
cerning  which  the  commissioners 
may  disagree,  or  upon  any  points 
of  difference  that  may  arise  in  the 
course  of  their  proceedings.  Should 
the  umpire  or  unv  of  the  commis¬ 
sioners  die  or  retire,  or  be  unable 
for  any  reason  to  discharge  his 
functions,  the  same  procedure  shall 
be  followed  for  fllliug  the  vacancy 
as  was  followed  in  appointing 
him. 


ARTICLE  III. 

The  commissioners  shall  meet  at 
Washington  within  two  months 
after  the  coming  into  force  of  the 
present  agreement.  They  may  fix 
the  time  and  the  place  of  their 
subsequent  meetings  according  to 
convenience. 


ARTICLE  IV. 

The  commissioners  shall  keep  an 
accurate  record  of  the  questions 
and  cases  submitted  and  correct 
minutes  of  their  proceedings.  To 
this  etui  each  of  the  Governments 
may  appoint  a  secretary,  and  these 
secretaries  shall  act  together  as 
joint  secretaries  of  the  commission 
and  shall  be  subject  to  its  direc¬ 
tion. 

The  commission  may  also  ap¬ 
point  and  employ  any  other  nec¬ 
essary  officer  or  officers  to  assist 
in  the  performance  of  its  duties. 
The  compensation  to  Ik*  paid  to 
any  such  officer  or  officers  shall  be 
subject  to  the  approval  of  the  two 
Governments. 


ARTICLE  V. 

9 

Each  Government  shall  pay  its 
own  expenses,  including  coinpen- 


Vercilibarnng  einen  Unparteil- 
scheti  uuswahlen,  um  dbcrj  alle 
Ffllle  zu  entscheidon,  in  jlenen 
die  Kominlssiire  verschieldener 
Meinuug  win  snllteu,  odcr  fiber 
ulle  strittigen  lMtnkte,  die  sick  im 
Laufe  del*  Verlinndlungen  zwi- 
schen  ihnen  crgelicn  sollten.  1 
Sollte  der  I'ltpaHeiisclie  j  oder 
finer  der  Kommissare  sljerben 
oder  zurdekt reten  oder  aus  ijgcnd 
eitieiu  Gr unde  nicht  in  der  jLage 
sein,  scinen  Obliegcnheiten  jnach* 
ziikomuien,  so  soil  dussellie  \  Vcr* 
fahren,  das  bei  seiner  Ernci^iiung 
heohnehtet  worden  ist,  fftij  die 
Xeubcsetzuiig  der  freigeworflenen 
Stelle  ungewandt  werden. 

Artikel  III. 


Die  Kommissare  sollen  ijnticr- 
ball)  zweicr  Monate  nacli  j  dem 
Inkrafttrcten  dieses  Abkonijmens 
in  Washington  zusammentreten. 
fcie  koiiuen  Zeit  und  Ort  iilner 

i 

weiteron  Zusammeukfinfte  J  fc>t- 
setzen,  wie  es  zwcckmdssi^  er- 

sclieint.  ] 

i 

Artikel  IV. 

Die  Kommissare  sollen  die  ilinen 
nnterhroiteten  Fragen  and  I':l lie 
sorgfallig  registriren  und  gejnaue 
l’rotokolle  filler  ihre  Verba  mill  un¬ 
gen  filhrcii.  Zii  diesem  Zwfecke 
kann  jede  der  l>eiden  Regiernhgeu 
einen  tfekretdr  erneiinen.  und  ^liese 
Sckretare  sollen  als  genieiniame 
Sekretdre  dor  Kommission  znsam- 
inenarlieiten  und  sollen  deren 
Weisnngen  unterworfen  sein.l 
Die  Kommission  kann  hneh 
irgendwelche  andere  erforder- 
liclie  Beamte  zur  Unterstfltfcnng 
l»ei  der  Ansfibung  ilirer  Aufgjilien 
ernennen  und  anstellen.  Die 
jedem  derartigen  Beamten  j  zn 
zablende  Vergfltung  soli  der !  Zu- 
stimiming  beider  Regicrnngen'  un- 
terlicgen.  i 


Artikel  V. 

„  I 

•Jede  Regierung  soil  jhre  eige- 
nen  Anxgalien,  einscbliesslich  i  der 
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sation  of  its  own  commissioner, 
agent  or  counsel.  All  other  ex¬ 
penses  which  by  their  nature  are 
a  charge  on  both  Governments,  in¬ 
cluding  the  honorarium  of  the 
umpire,  shall  be  borne  by  the  two 
Governments  in  equal  moieties. 


ARTICLE  VI 

The  two  Governments  may 
designate  agents  and  counsel  who 
may  present  oral  or  written  argu¬ 
ments  to  the  commission. 

The  commission  shall  receive 
and  consider  all  written  state¬ 
ments  or  documents  which  may  l>e 
presented  to  it  by  or  on  behalf 
of  the  resjiective  Governments  in 
support  of  or  in  answer  to  any 
claim. 


The  decisions  of  the  commission 
and  those  of  the  umpire  (in  case 
there  may  be  any)  shall  Ik*  ac¬ 
cepted  as  final  ami  binding  upon 
the  two  Governments. 


ARTICLE  VII. 

The  present  agreement  shall 
come  into  force  on  the  date  of  its 
signature. 

Ix  Faith  Wiibukof,  the  above 
named  plenipotentiaries  have 
signed  the  present  agreement  and 
have  hereunto  affixed  their  seals. 

Done  in  duplicate  at  Berlin 
this  tenth  day  of  August,  1922. 

[seal.] 

Alaxsox  11.  lIouaiTox. 

[seal.] 

WlBTfl. 


VergUtung  an  ihren  eigenen  Kom- 
missur,  Vertreter  Oder  Anwalt 
bezalilen.  Alle  anderen  Ansga- 
l»en,  die  ihrer  Xatur  nucli  beiden 
Regierungon  znr  Lust  fallen,  ein- 
schliesslich  der  BezOge  f tlx*  den 
Unparteiischen,  sollen  von  den 
Widen  Regierungen  *  zu  gleichen 
Teileu  getmgen  werden. 

Artikel  VI. 

i 

Die  beiden  Regiernngen  kbnnen 
Vertreter  und  Anwalte  bestimmen, 
die  der  Kommission  mflndliche 
oder  scliriftliche  '  BeweisgrQnde 
unterbreiten  kbnnen. 

Die  Kommission  soil  alle  schrift- 
lichen  ErklArungen  o<ler  Urkttn- 
den,  die  ihr  von  einer  der  beiden 
Regiernngen  Oder  xu  ihren  Gu|n- 
sten  xweeks  UnterstOtxung  eines 
Ansprnchs  odcr  zur  Erwiderung 
auf  einen  solchen  vorgelegt  wer¬ 
den,  in  Etupfang  nelunen  und 
Wrrtcksichtigen. 

Die  Entscheidungen  der  Kom¬ 
mission  und  die  des  Unpartei¬ 
ischen  (falls  solche  vorkommen 
sollten)  sollen  nls  entgflltig  upd 
ftir  die  Widen  Regierungen  bin- 
dend  angenommen  werden. 

Artikel  VII.  j 

Dieses  Abkommen  soil  am  Tage 
der  Unterxeichnnng  in  Kraft 
treten. 

Zu  Urkund  dessen  lmben  die 
obengeunnnten  BevollmAcbtigten 
das  vorliegende  Abkommen  uij- 
terzeichnet  uud  ihre  Siegel  beige- 
fftgt.  I 

Ausgcfertigt  in  doppelter  Uij- 
schrift  in  Berlin  am  10.  August 
1922. 

[SBAL.] 

A  LAN  sox  B.  Houghtox. 

[  SKAL] 

YViirni. 
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14  (EXCHANGE  OF  NOTES.) 

(The  German  Chancellor  to  the  American  Ambassador  at 

Berlin.) 

( Translation.) 

Foreign  Office. 

No.  Ill  A  2451.  Berlin,  August  10, 19$2. 

Mr.  Ambassador, 

In  reply  to  your  kind  note  of  June  23,  1922,  I  have  t^ie 
honor  to  state  to  vour  Excellencv  as  follows : 

The  German  Government  is  in  agreement  with  the  draft 
of  an  agreement  communicated  to  it  in  the  note  mentioned, 
now  that  some  changes  in  the  text  have  been  agreed  updn 
with  your  Excellency.  I  have  the  honor  to  transmit  heite- 
with  the  draft  modified  accordingly. 

From  the  numerous  conferences  which  have  taken  plape 
with  your  Excellency,  the  German  Government  believps 
itself  justified  in  assuming  that  it  is  not  the  intention  of  tjie 
American  Government  to  insist  in  the  proceedings  of  tjie 
Commission  upon  all  the  claims  contemplated  in  the  Ver¬ 
sailles  Treaty  without  exception,  that  it  in  particular  does 
not  intend  to  raise  claims  such  as  those  included  in  Para¬ 
graphs  5  to  7  of  Annex  1  of  Article  244  of  the  Versailles 
Treaty  (claims  for  reimbursement  of  military  pensions  paid 
by  the  American  Government,  and  of  allowances  paid  jto 
American  prisoners  of  war  or  their  families  and  to  the 
families  of  persons  mobilised)  or  indeed  claims  going  be¬ 
yond  the  Treaty  of  August  25,  1921. 

The  German  Government  would  be  grateful  if  your  Ex¬ 
cellency  would  confirm  the  correctness  of  this  assumption. 

In  the  view  of  the  German  Government  it  would  further¬ 
more  be  in  the  interest  of  both  Governments  concerned  thjjit 
the  work  of  the  Commission  be  carried  out  as  quickly  as 
possible.  In  order  to  insure  this  it  might  be  expedient  io 
fix  a  period  for  the  reporting  of  the  claims  to  be  consid¬ 
ered  by  the  Commission.  The  German  Government,  there¬ 
fore,  purposes  that  the  Commission  should  consider  onjy 
such  claims  as  are  brought  before  it  within  at  least  sijx 
months  after  its  first  meeting  as  provided  in  Article  IJI 
of  the  above-named  agreement. 
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I  should  be  obliged  to  your  Excellency  for  a  statement 
as  to  whether  the  American  Government  is  in  agreement 
herewith. 

At  the  same  time  I  take  advantage  of  this  occasion  to  re¬ 
new  to  you,  Mr.  Ambassador,  the  assurance  of  my  most  dis¬ 
tinguished  consideration. 

WIRTH. 


(The  American  Ambassador  at  Merlin  to  the  German 

Chancellor.) 


No.  128. 

Mr.  Chancellor: 


AMERICAN  EMBASSY, 

Berlin,  August  10,  1922. 


I  have  the  honor  to  acknowledge  the  receipt  of  your  note 
of  today’s  date  transmitting  the  draft  of  the  agreement 
enclosed  to  you  in  my  note  of  June  23,  as  modified  as  a 
result  of  the  negotiations  that  have  been  carried  on  be¬ 
tween  us. 

15  In  accordance  with  the  instructions  that  I  have 
received  from  my  Government,  I  am  authorized  by 
the  President  to  state  that  he  has  no  intention  of  pressing 
against  Germany  or  of  presenting  to  the  Commission  es¬ 
tablished  under  the  claims  agreement  anv  claims  not  cov- 
ered  by  the  Treaty  of  August  25, 1921,  or  any  claims  falling 
within  Paragraphs  5  to  7,  inclusive,  of  the  annex  following 
Article  244  of  the  treaty  of  Versailles. 

With  regard  to  your  suggestion  that  the  Commission 
shall  only  consider  such  claims  as  are  presented  to  it  within 
six  months  after  its  first  meeting,  as  provided  for  in  Ar¬ 
ticle  III,  I  have  the  honor  to  inform  you  that  I  am  now  in 
receipt  of  instructions  from  my  Government  to  the  effect 
that  it  agrees  that  notices  of  all  claims  to  be  presented  to 
the  Commission  must  be  filed  within  the  period  of  six 
months  as  above  stated. 

I  avail  myself  once  more  of  the  opportunity  to  renew  to 
you,  Mr.  Chancellor,  the  assurances  of  my  most  distin¬ 
guished  consideration. 

A.  B.  HOUGHTON. 

DR.  WIRTH, 

Chancellor  of  the  German  Empire , 

Berlin. 
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16  District  Court  of  the  United  States 

For  the  District  of  Columbia 

Civil  Action  No.  4598 

Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  cor¬ 
poration,  with  an  office  and  place  of  business  at  jLOO 
Broadway,  in  the  City,  County  and  State  of  New  Ydrk, 
and 


American-Hawaiian  Steamship  Company,  a  New  Jersey 
corporation,  with  an  office  and  place  of  business  at  90 
Broad  Street,  in  the  City,  County  and  State  of  New 
York, 

Plaintiffs, 

— against — 


Cordell  Hull,  Secretary  of  State  and  Henry  Morgexthau, 
Jr.,  Secretary  of  Treasury, 

Defendants , 

Lehigh  Valley  Railroad  Company,  of  143  Liberty  Street, 
New  York,  N.  Y., 

Intervenori 


Bill  of  Intervention 
Filed  December  12,  1939. 

The  plaintiffs  seek  an  injunction  and  decree  directing 
payment  of  money. 

The  plaintiff  Z.  &  F.  Assets  Realization  Corporation, 
above  named,  by  Hubert  E.  Rogers,  John  F.  Condon,  Jjr., 
and  Frank  Roberson,  its  attorneys,  and  the  plaintiff  Am^r- 
ican-Hawaiian  Steamship  Company  by  Fred  K.  Nielsen, 
its  attorney,  on  information  and  belief,  alleges  as  follows: 

1.  That  Z.  &  F.  Assets  Realization  Corporation  of  1|00 

Broadway,  City,  County  and  State  of  New  York,  plaintiff, 
is  a  corporation  organized  under  the  laws  of  the  State  |of 
Delaware  and  has  been  such  since  the  17th  day  of  March, 
1924.  ! 

2.  That  American-Hawaiian  Steamship  Company  of  ^0 
Broad  Street,  City,  County  and  State  of  New  York,  pe¬ 
titioner  herein,  is  a  corporation  organized  under  the  laws 
of  the  State  of  New  Jersey. 
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3.  That  on  or  about  August  10,  1922,  an  agreement  was 
entered  into  between  the  United  States  and  Germany  for 
a  mixed  commission  to  determine  the  amount  to  be  paid 
by  Germany  in  satisfaction  of  Germany’s  financial  obliga¬ 
tions  under  the  treaty  concluded  between  the  two  govern¬ 
ments  on  August  25,  1921. 

4.  A  copy  of  said  agreement  is  hereto  annexed  and 
marked  Exhibit  A. 

5.  That  pursuant  to  said  agreement  a  mixed  commission 
was  created  consisting  of  an  American  commissioner,  a 

German  commissioner  and  an  umpire.  That  on  Oc- 
17  tober  16,  1930,  the  said  Commission  consisted  of 
Roland  W.  Boyden,  Umpire,  (’handler  P.  Anderson, 
American  Commissioner  and  Wilhelm  Kisselbaeh,  German 
Commissioner.  That  thereafter  the  said  Umpire  and  the 
said  American  Commissioner  died,  and  said  German  Com¬ 
missioner  resigned.  That  said  Commission  will  hereafter 
be  referred  to  as  the  Mixed  Claims  Commission. 

6.  That  on  or  about  the  24th  day  of  March,  1932,  Hon. 
Owen  J.  Roberts  was  appointed  Umpire  of  said  Commis¬ 
sion  and  since  that  date  has  purported  to  act  as  such. 

7.  That  on  or  about  the  31st  day  of  May,  1934,  Victor  C. 
Hueeking  was  appointed  German  Commissioner  and  pur¬ 
ported  to  act  as  such  until  the  first  day  of  March,  1939, 
when  he  resigned. 

8.  That  on  or  about  September  12,  1936,  Christopher  B. 
Garnett  was  appointed  American  Commissioner  and  that 
said  Garnett  has  since  that  date  purported  to  act  as  such 
Commissioner. 

9.  That  Zimmermann  &  Forshav,  a  partnership  consist¬ 
ing  of  Messrs.  Leopold  Zimmermann,  Louis  J.  Rees,  Mary¬ 
an  H.  Hauser,  John  S.  Scully,  Simon  B.  Blumenthal,  Isaac 
Gutenstein  and  David  Forshav  duly  filed  claims  with  said 
Commission,  and  thereafter  the  said  claims  and  all  rights 
thereunder  were  duly  transferred  and  assigned,  by  assign¬ 
ment  dated  the  10th  day  of  April,  1924,  to  plaintiff,  a  cor¬ 
poration  organized  for  the  purpose  of  liquidation  and  dis¬ 
tribution  of  the  assets  of  the  former  firm  of  Zimmermann 
&  Forshav,  pursuant  to  order  of  the  United  States  District 
Court  for  the  Southern  District  of  New  York.  That  the 
said  Commission  thereupon  duly  granted  five  awards  in 
favor  of  the  said  plaintiff,  Z.  &  F.  Assets  Realization  Cor- 
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poration  which  with  interest  from  certain  dates  to  Jjan- 
uary  1,  1928  aggregate  the  sum  of  One  million  one  hundfed 
seventy-five  thousand  nine  hundred  eighteen  and  78/4.00 
($1,175,918.78)  Dollars,  docket  Nos.  6997,  7023,  7948,  8i99 
and  8369,  on  which  plaintiff  Z.  &  F.  Assets  Realization  Cor¬ 
poration  has  received  on  account  the  sum  of  Eight  hundred 
sixty-four  thousand  forty-eight  and  31/100  ($864, 048.il) 
Dollars,  leaving  a  balance  unpaid  of  Three  hundred  eleven 
thousand  eight  hundred  seventy  and  47/100  ($311,870.47) 
Dollars,  which  with  interest  from  January  1,  1928  to  Jan- 
uarv  15,  1936  of  Two  hundred  eighty-seven  thousand  five 
hundred  three  and  49/100  ($287,503.49)  Dollars,  makjes 
a  total  aggregate  unpaid  balance  of  Five  hundred  ninety- 
nine  thousand  three  hundred  seventy-three  and  96/1(30 
($599,373.96)  Dollars. 

10.  That  the  said  Commission  duly  granted  five  awards 
in  favor  of  the  plaintiff,  American-Hawaiian  Steamship 
Company,  which,  with  interest  from  certain  dates  to  Jan¬ 
uary  1,  1928,  aggregate  the  sum  of  Four  million  six  hun¬ 
dred  twenty  thousand  one  hundred  thirty-one  and  57 /1 00 
($4,620,131.57)  Dollars,  on  which  the  plaintiff,  American- 
Hawaiian  Steamship  Company,  has  received,  on  account, 
the  sum  of  approximately  Three  million  three  hundred 
thousand  ($3,300,000)  Dollars,  leaving  a  balance  unpaid  jn 
excess  of  One  million  two  hundred  fifty  thousand  ($1,250,- 
000)  Dollars,  which,  with  interest  from  January  1,  1928  to 
this  date,  makes  a  total  aggregate  unpaid  balance  in  excess 
of  Two  million  ($2,000,000)  Dollars. 

18  11.  That  prior  to  December  31,  1931,  numerous 

claimants,  having  previously  filed  claims  with  said 
Commission,  were  duly  granted  awards  by  the  said  Com¬ 
mission  in  an  amount  in  excess  of  One  hundred  fifty  mil¬ 
lion  ($150,000,000)  Dollars,  on  which  they  have  received 
various  payments  out  of  a  fund  provided  therefor  by  ap 
Act  of  Congress  and  more  particularly  referred  to  herej- 
after,  leaving  an  unpaid  balance  in  excess  of  Thirty-five 
million  $35,000,000)  Dollars  on  the  principal  amount  ojf 
their  claims,  and  approximately  Twenty-eight  millioiji 
($28,000,000)  Dollars  in  accrued  interest. 

12.  That  prior  to  the  16th  day  of  October,  1930,  Lehigh 
Valley  Railroad  Company,  Agency  of  Canadian  Car  $ 
Foundry  Company,  Limited,  Bethlehem  Steel  Company^ 
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and  others,  filed  claims  with  the  said  Mixed  Claims  Com¬ 
mission,  which  claims  were,  on  October  16,  1930,  duly  dis¬ 
missed  by  said  Commission.  An  application  for  a  rehear¬ 
ing  upon  said  claims  was  denied  on  March  30,  1931,  and 
likewise  a  second  application  for  rehearing  of  said  claims 
was  denied  on  December  3,  1932.  That  the  Governments  of 
the  United  States  and  Germany  were  duly  advised  of  said 
decisions. 

13.  That  on  May  4,  1933,  there  was  filed  with  what  pur¬ 
ported  to  be  the  Mixed  Claims  Commission  by  said  Lehigh 
Valley  Railroad  Company,  Agency  of  Canadian  Car  & 
Foundry  Company,  Limited  and  Bethlehem  Steel  Com¬ 
pany,  and  others,  another  application  for  rehearing  of  the 
decision  dismissing  said  claims. 

14.  That  on  June  3,  1936,  the  said  alleged  Commission 
handed  down  its  decision  whereby  it  decided  that  the  ap¬ 
plication  for  rehearing  under  the  petition  of  May  4,  1933, 
must  be  determined  by  a  hearing  separate  and  distinct  from 
any  argument  on  the  merits  of  the  controversy. 

15.  That  in  the  month  of  January,  1939,  argument  was 
had  before  what  purported  to  be  the  American  Commis¬ 
sioner,  the  German  Commissioner  and  the  Umpire,  pur¬ 
porting  to  act  as  such  Mixed  Claims  Commission,  which 
argument  was  attended  by  what  purported  to  be  the  Agent 
for  the  United  States  Government,  and  the  Agent  for  the 
German  Government  and  which  argument  commenced  on 
the  16th  day  of  January,  1939,  and  continued  until  the  27th 
day  of  January,  1939,  at  which  time  decision  was  reserved 
by  the  body  purporting  to  act  as  a  Commission. 

16.  That  thereafter  the  aforesaid  alleged  American  Com¬ 
missioner,  the  alleged  German  Commissioner  and  the  al¬ 
leged  Umpire  entered  upon  their  deliberations  on  the  single 
question  whether  fraud  and  collusion  had  been  established 
sufficiently  to  justify  a  rehearing  of  said  claims,  which  de¬ 
liberations  had  not  been  concluded  on  the  first  day  of 
March,  1939,  on  which  date  the  aforesaid  alleged  German 
Commissioner  resigned  and  took  no  further  part  in  the 
deliberations  of  the  aforesaid  alleged  Commission. 

17.  That  thereafter,  on  or  about  the  7th  day  of  June, 
1939,  the  aforesaid  alleged  American  Commissioner,  by 
an  alleged  notice  to  the  alleged  German  Agent  purported  to 
call  a  meeting  of  the  aforesaid  alleged  Commission,  to  be 


Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL.  j  25 


held  on  the  15th  day  of  June,  1939;  that  at  said  time  thjcre 
had  been  no  commissioner  appointed  in  the  place  and  stjead 
of  said  German  Commissioner  who  had  resigned. 
19  18.  That  the  aforesaid  alleged  American  Commis¬ 

sioner  had  no  authority  to  call  said  meeting. 

19.  That  on  the  15th  day  of  June,  1939,  the  aforesaid!  al¬ 
leged  American  Commissioner  and  the  aforesaid  alleged 
Umpire  purported  to  hold  a  meeting  of  the  said  Comnjiis- 
sion  in  the  absence  of  any  alleged  German  Commissioner, 
and  at  said  meeting  there  was  delivered  and  filed  by  jthe 
aforesaid  alleged  American  Commissioner  an  alleged  cer¬ 
tificate  purporting  to  be  a  certificate  of  disagreement  and 
purporting  to  certify  to  the  aforesaid  alleged  Umpire  that 
there  was  a  disagreement  between  the  aforesaid  alleged 
American  Commissioner  and  the  aforesaid  alleged  German 
Commissioner  on  material  points  before  the  aforesaid  (al¬ 
leged  Commission  other  than  the  one  question,  to  vdt, 
whether  the  application  for  rehearing  should  be  granted, 
together  with  an  opinion  of  the  aforesaid  alleged  American 
Commissioner,  in  which  opinion  the  aforesaid  alleged  Amer¬ 
ican  Commissioner  stated  that  there  had  been  a  disagree¬ 
ment  between  the  said  aforesaid  alleged  German  Commis¬ 
sioner  and  the  aforesaid  alleged  American  Commissioner 
prior  to  the  resignation  of  aforesaid  alleged  German  Com¬ 
missioner,  as  to  whether  application  for  rehearing  shouldjbe 
granted;  and  likewise,  the  aforesaid  alleged  American  Cojn- 
missioncr,  in  said  certificate,  purported  to  certify  that 
such  disagreement  existed;  and  in  the  said  alleged  certi¬ 
ficate  and  opinion  included  therewith  it  was  claimed  hy 
the  aforesaid  alleged  American  Commissioner  that  t}ie 
aforesaid  alleged  Umpire  was  entitled  to  decide  the  allegled 
points  of  difference  between  the  aforesaid  alleged  Ameri¬ 
can  Commissioner  and  the  aforesaid  alleged  German  Com¬ 
missioner. 

20.  That  Article  VIII  of  the  Rules  of  Procedure  adopted 
by  said  Commission  reads  as  follows: 

“(a)  The  two  National  Commissioners  will  certify  j  in 
writing  to  the  Umpire  for  decision  (1)  any  case  or  castes 
concerning  which  the  Commissioners  may  disagree,  or  (£) 
any  point  or  points  of  difference  that  may  arise  in  tfcc 
course  of  their  proceedings,  accompanied  or  supplemented 
by  any  statement  in  writing  which  either  of  them  may 
desire  to  make  of  his  opinion  with  respect  to  the  decision 
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of  fhe  ease  or  cases  or  point  or  points  of  difference  certi¬ 
fied.’  ’ 

21.  That,  although  according  to  the  aforesaid  rule  that 
certificates  of  disagreement  should  be  signed  by  the  two 
national  commissioners,  said  certificate  of  alleged  disagree¬ 
ment  was  certified  to  only  by  the  aforesaid  alleged  Ameri¬ 
can  Commissioner  and  not  certified  to  by  the  aforesaid  al¬ 
leged  German  Commissioner. 

22.  That,  upon  the  filing  of  said  certificate  and  the  opin¬ 
ion  of  the  aforesaid  alleged  American  Commissioner  at  said 
hearing  on  June  15,  1939,  the  said  alleged  Umpire  handed 
down  his  decision  granting  the  said  application  for  re¬ 
hearing. 

23.  That  prior  to  the  loth  day  of  June,  1939,  to  wit,  at 
some  time  in  the  year  1929,  it  was  duly  stipulated  between 
the  American  and  German  Agents  of  the  said  Commis¬ 
sion,  with  the  approval  of  the  Commission,  to  postpone 
any  discussion  of  the  question  of  the  amount  of  damages 

sustained  to  aforesaid  alleged  claimants — both  in 
20  respect  to  the  issues  of  fact  and  the  questions  of  law 
involved — until  after  the  determination  of  the  ques¬ 
tion  of  Germany’s  responsibility  for  acts  complained  of 
as  a  basis  of  Germany’s  liability;  that  pursuant  to  said 
stipulation  and  prior  to  and  on  the  first  day  of  March,  1939, 
at  the  time  when  the  resignation  of  the  alleged  German 
Commissioner  took  place  and  down  to  and  past  the  15th 
day  of  June,  1939,  and  down  to  the  commencement  of  this 
action  there  had  been  no  proofs  of  the  amount  of  damages 
sustained  bv  the  alleged  claimants  submitted  to  the  Com- 
mission;  that  there  has  been  no  agreement  arrived  at  by 
the  American  and  German  Agents  as  to  the  amount  of 
damages  sustained  by  said  alleged  claimants,  nor  has  there 
been  any  decision  by  the  two  Commissioners  and  no  cer¬ 
tificate  of  disagreement  on  this  question. 

24.  That  thereupon  the  aforesaid  alleged  American  Agent 
at  said  alleged  hearing  on  June  15,  1939,  and  without  any 
hearing  on  the  merits  having  been  had,  made  application 
that  awards  be  granted  to  all  the  claimants  who  had  made 
application  for  rehearing,  namely,  the  said  Lehigh  Valley 
Railroad  Company,  Agency  of  Canadian  Car  &  Foundry 
Company,  Limited,  Bethlehem  Steel  Company,  and  others. 

25.  That  thereupon  the  aforesaid  alleged  Umpire  not- 
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withstanding  the  resignation  of  the  German  Commissioner 
on  March  1,  1939,  and  notwithstanding  that  no  new  Ger¬ 
man  Commissioner  had  then  been  appointed  or  was  Act¬ 
ing,  without  the  presence  of  any  German  Commissioner  £nd 
without  notice  of  any  kind  to  the  German  Government]  or 
the  German  Agent,  without  any  rehearing  and  without  pny 
submission  to  the  German  Agent,  or  to  any  German  Com¬ 
missioner,  of  any  proofs  on  the  amount  of  damages,  either 
in  respect  of  the  issues  of  fact  or  the  questions  of  law  in¬ 
volved  granted  said  motion;  and  thereafter  the  said  I|ni" 
pi  re  signed  and  filed,  with  the  concurrence  of  the  Ameri¬ 
can  Commissioner  documents  purporting  to  be  awards  in 
favor  of  said  claimants,  to  wit,  the  Lehigh  Valley  Railroad 
Company,  Agency  of  Canadian  Car  &  Foundry  Company, 
Limited,  Bethlehem  Steel  Company,  and  others;  and  u^on 
information  and  belief  that  certain  of  said  claimants  w^re 
in  whole  or  in  part  insured  by  insurance  companies  for  ihe 
payments  of  some  or  all  of  the  damages  alleged  to  liqve 
been  suffered  by  said  claimants  and  said  last  mentioned 
claimants  received  from  said  insurance  companies  pay¬ 
ment  of  part  or  of  all  of  the  damages  so  sustained;  and 
by  right  of  subrogation,  the  said  insurance  companies  like¬ 
wise  filed  a  claim  for  the  amount  of  the  said  payments 
of  said  damages  paid  as  above  stated  to  the  claimants  last 
above  mentioned;  that  in  many  instances,  said  insurance 
companies  were  at  all  times  and  still  are  corporations  whose 
stock  was  and  is  owned  by  non  American  nationals  and 
therefore,  in  any  event,  not  entitled  to  collect  the  claijns 
respectively  filed  by  them  as  such  subrogees  to  the  extent 
of  such  non  American  national  ownership. 

26.  On  information  and  belief,  that  the  said  alleged  Amer¬ 
ican  Commissioner,  without  notice  to  any  German  Com¬ 
missioner  or  German  Agent  and  without  the  presence  jof 
any  German  Commissioner  or  the  German  Agent,  conferred 
with  the  American  Agent  and  Counsel  with  respect  to  the 
claims  of  the  said  claimants  and  the  amount  of  the  awards 
to  be  rendered  in  favor  of  the  said  claimants  and  there¬ 
upon  the  said  alleged  American  Commissioner,  without 
knowledge  or  consent  of  any  German  Commissioner 
21  or  knowledge  or  consent  of  the  German  Agept, 
signed  awards  to  the  said  claimants  for  the  amouijits 
so  fixed  and  assessed  by  the  American  Agent. 
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27.  That  the  total  of  the  aforesaid  alleged  awards  so 
granted  by  the  said  Umpire,  with  the  concurrence  of  the 
aforesaid  American  Commissioner,  amounted  with  inter¬ 
est  to  a  sum  in  excess  of  Thirty-one  million  ($31,000,000) 
Dollars,  and  certified  copies  of  said  alleged  awrards  had 
been  or  will  be  filed  with  the  Department  of  State. 

28.  That,  pursuant  to  Section  2  of  the  Settlement  of  War 
Claims  Act  of  1928,  the  defendant,  Secretary  of  State,  is 
about  to  certify  to  the  defendant,  Secretary  of  Treasury, 
the  said  awards  of  the  aforesaid  Commission.  The  Secre¬ 
tary  of  the  Treasury  is  about  to  pay  to  the  alleged  claim¬ 
ants  an  amount  equal  to  the  principal  of  each  of  the  awards 
so  certified  to  the  respective  holders  of  said  awards  out  of 
the  funds  in  the  Treasury  known  as  the  “German  Special 
Deposit  Account”  and  created  under  Section  4  of  the  said 
Settlement  of  War  Claims  Act  of  1928  to  the  extent  that  the 
said  fund  is  sufficient  to  pay  the  same. 

29.  That  the  said  German  Special  Deposit  Account,  at 
the  present  time,  amounts  to  a  sum  estimated  to  be  Twenty- 
four  million  ( $24,000, 000)  Dollars,  including  monies  now 
on  deposit  and  funds  subject  to  call. 

30.  That,  by  reason  of  the  aforesaid  alleged  awards  to 
said  alleged  claimants  aforementioned,  the  larger  part  of 
said  Special  Deposit  Account  will  be  consumed,  and  monies 
properly  payable  to  these  plaintiffs  and  other  awardhold- 
ers  mentioned  in  paragraph  “11”  will  be  diverted  to  the 
damage  of  these  plaintiffs  and  other  awardholders  simi¬ 
larly  situated. 

31.  That,  if  the  said  petitions  of  the  aforesaid  alleged 
claimants,  Lehigh  Valley  "Railroad  Company,  Agency  of 
Canadian  Car  &  Foundry  Company,  Limited,  Bethlehem 
Steel  Company,  and  others  for  rehearing,  had  been  dis¬ 
missed  as  they  should  have  been  instead  of  having  been 
allowed,  there  would  be,  under  Section  4  of  the  Trading 
with  the  Enemy  Act,  substantially  all  of  the  said  Special 
Deposit  Account  available  to  these  plaintiffs  and  other 
awardholders  similarly  situated  for  further  payment  on 
account  of  said  awards. 

32.  That  Germany  under  the  Debt  Funding  Agreement 
of  June  1930  has  been  in  arrears  of  payments  for  many 
years  and  there  is  now  due  from  Germany  under  said 
Agreement  a  sum  in  excess  of  Three  billion,  ninety-three 
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million,  four  hundred  twenty-eight  thousand,  four  hundjred 
eiglity-two  (RM  3,093,428,4S2 )  Reichsmarks;  that  ther|  is 
no  way  of  compelling  Germany  to  make  said  payments.! 

33.  That  the  said  awards  purported  to  he  granted  to  'the 
said  claimants,  Lehigh  Valley  Railroad  Company,  Agency 
of  Canadian  Car  &  Foundry  Company,  Limited,  Bethlehem 
Steel  Company,  and  others,  are  null  and  void  by  reasjon, 
inter  alia,  of  the  following: 

(a)  That  the  said  agreement  between  the  United  States 
and  Germany  provides  that  the  decisions  of  the  Comnjiis- 
sion  shall  be  accepted  as  final  and  binding  upon  the  tjwo 

governments;  that  the  decision  of  said  Commission 
22  of  October  16,  1930,  dismissing  said  claims  was  fiinal 
and  binding;  and  that,  therefore,  there  was  no  jurisdiction 
on  the  part  of  the  present  alleged  Commission  to  gran|t  a 
rehearing  or  vacate  its  previous  decision. 

(b)  That  assuming  that  the  said  Commission  had  juris¬ 
diction  to  grant  a  rehearing  or  to  vacate  its  previous  |de- 
cision,  by  reason  of  the  resignation  of  the  said  alleged  Ger¬ 
man  Commissioner  on  the  first  day  of  March,  1939,  the  sjiid 
alleged  Commission  was  without  any  power  or  jurisdiction 
to  take  anv  action  until  a  new  German  Comissioner  \^as 
appointed;  that  at  the  time  of  the  alleged  decision  of  June 
15,  1939,  and  down  to  the  time  of  the  commencement  of  this 
action,  no  new  German  Commissioner  had  been  appointed. 

(c)  That  assuming  that  the  Commission  had  jurisdiction 
to  entertain  the  motion  to  reopen  for  fraud  and  collusibn, 
its  jurisdiction  on  March  1,  1939,  was,  under  its  own  <jle- 
cisions  rendered  prior  thereto,  limited  to  that  single  ques¬ 
tion,  and  that  by  the  retirement  of  the  German  Comni)is- 
sioner  on  that  date  the  possibility  of  its  acquiring  jurisdic¬ 
tion  to  go  further  and  enter  into  the  merits  was  extin¬ 
guished  or  at  least  suspended  until  the  appointment  of  a 
new  German  Commissioner. 

(d)  That  the  statement,  in  the  opinion  of  the  said  Al¬ 
leged  American  Commissioner,  that  there  existed  a  dis¬ 
agreement  between  the  two  alleged  national  eommissionelrs, 
entitling  the  alleged  Umpire  to  decide  the  question  whether 
the  application  for  a  rehearing  should  be  granted,  is  pot 
correct — the  fact  being  that  there  was  no  disagreement ; 
that  the  aforesaid  alleged  Commission  was  in  the  midst 
of  its  deliberations,  and  that  the  two  alleged  national  coin- 
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missioners  had  not  arrived  at  a  disagreement;  and  that 
there  was  no  certificate  hv  the  said  alleged  commissioners 
in  writing  to  the  alleged  Umpire  certifying — 

(1)  “any  case  or  cases  concerning  which  the  alleged  com¬ 
missioners  disagreed'*:  or 

(2)  “any  point  or  po'nts  of  difference  that  arose  in  the 
course  of  their  proceedings  accompanied  or  supplemented 
by  any  statement  in  writing  of  an  opinion  with  respect 
to  the  decision  of  a  case  or  cases,  or  point  or  points  of  dif¬ 
ference,  certified  or  otherwise”; 

as  provided  by  aforesaid  rule. 


(e)  That  the  only  question  pending  before  the  alleged 
Commission  at  the  alleged  hearing  on  the  15th  day  of  June, 
1030,  was  the  question  whether  the  application  for  rehear¬ 
ing  should  be  granted;  that  it  was  claimed  by  the  alleged 
German  Agent  prior  thereto  that  the  alleged  Commission 
was  without  jurisdiction;  that  assuming  that  the  said  al¬ 
leged  Commission  as  composed  in  January  1030,  had  juris¬ 
diction  to  grant  or  vacate  the  previous  decision  of  the  Com¬ 
mission  as  composed  on  October  1(>,  1030,  then,  by  reason 
of  the  resignation  of  the  said  alleged  German  Commissioner 
on  the  1st  day  of  March,  1030,  the  said  alleged  Commission 
was  without  any  powt  r  or  jurisdiction  to  grant  a  rehearing 
or  to  direct  the  entry  of  an  award,  and  therefore, 


the  order  granting  such  rehearing  and  directing  the 


entry  of  an  award  was  without  jurisdiction  and  null 


and  void. 


(f)  That  the  direction  for  the  entry  of  an  award  was 
without  notice  to  the  German  Government. 


(g)  That,  assuming  that  the  alleged  Commission  had 
jurisdiction  to  grant  a  rehearing  or  to  vacate  its  previous 
decision,  there  never  was  submited  to  the  two  governments, 
their  representatives  or  agents  or  the  aforesaid  alleged 
Commission  the  question  of  the  amount  of  any  damages 
suffered  by  said  claimants.  Lehigh  Valley  Railroad  Com¬ 
pany,  Agency  of  Canadian  Car  &  Foundry  Company,  Lim¬ 
ited,  Bethlehem  Steel  Company,  and  others,  and  there 
never  has  been  submitted  to  said  alleged  Commission  proof 
of  damages  suffered  by  said  claimants;  that  there  has 
been  no  agreement  of  the  alleged  Commission  as  to  the 
amount  of  alleged  damage,  nor  has  there  been  any  dis- 
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agreement  of  the  alleged  Commission  certified  in  wrijting 
to  the  alleged  Umpire  or  otherwise  as  to  the  amounj:  of 
damage,  and  therefore  no  basis,  in  fact,  existed  for  the 
entry  of  an  award  in  any  amount. 

(h)  That  the  statement,  in  the  opinion  of  the  aforesaid 
alleged  American  Commissioner  that  the  German  Gov¬ 
ernment  was  not  willing  to  participate  in  the  proceedings 
before  the  Commission  and  wanted  to  avoid  a  final  conclu¬ 
sion,  is  incorrect  and  there  was  no  basis  for  said  state¬ 
ment. 

(i)  That,  assuming  that  the  said  alleged  Commission  jiad 
jurisdiction  to  grant  a  rehearing  or  to  vacate  its  previous 
decision,  the  aforesaid  Agency  of  Canadian  Car  &  Foundry 
Company,  Limited,  is  a  corporation  organized  under  jthe 
laws  of  the  State  of  New  York,  whose  stock  is  entirely 
owned  by  a  Canadian  national,  to  wit,  the  Canadian  Car 
&  Foundry  Company,  Limited,  a  Canadian  corporation, 
and  therefore  the  entry  of  an  award  in  favor  of  the  said 
Agency  of  Canadian  Car  &  Foundry  Company,  Limitjed, 
is  wholly  null  and  void  and  without  jurisdiction  on  the  part 
of  the  alleged  Commission;  and  the  proceeds  of  said  a\v$rd 
under  an  agreement  between  the  Agency  of  the  Canadian 
Car  &  Foundry  Company,  Limited,  and  the  parent  com¬ 
pany  would  go  to  the  parent  company,  a  Canadian  national. 

(j)  That  assuming  but  not  conceding  the  said  alleged 
Commission  had  jurisdiction  to  grant  a  rehearing  or  to 
vacate  its  previous  decision,  several  of  the  other  alleged 
claimants  in  whose  favor  awards  were  granted  are  corpo¬ 
rations  whose  stock  is  or  was  owned  by  foreign  nationals. 
Accordingly,  the  entry  of  an  award  in  favor  of  such  alleged 
claimants  or  any  of  them  is  wholly  null  and  void  and  with¬ 
out  jurisdiction  on  the  part  of  the  alleged  Commission. 

34.  That  the  question  which  is  the  subject  of  this  action 
is  one  of  common  and  general  interest  to  all  holders  of 
awards  heretofore  made  by  the  Mixed  Claims  Commission 
mentioned  in  paragraph  “8”  hereof. 

35.  That  the  plaintiffs  are  without  adequate  remedy  at 
law. 

24  WHEREFORE,  plaintiffs  demand  judgment  de¬ 
claring: 

(a)  That  the  decision  of  the  Mixed  Claims  Commission 
of  October  16,  1930,  is  final  and  binding,  and  that  all  piJo- 
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ceedings  purported  to  be  had  by  said  Commission  or  the 
aforesaid  alleged  Commission  thereafter  are  null  and  void; 

(b)  That  the  said  awards  granted  to  the  said  Lehigh  Val¬ 
ley  Railroad  Company.  Agency  of  Canadian  Car  &  Foun¬ 
dry  Company,  Limited,  Bethlehem  Steel  Company,  and 
others,  be  declared  mill  and  void; 

(c)  That  the  defendant,  Cordell  Hull,  Secretary  of  State 
of  the  United  States,  be  enjoined  and  restrained  from  cer¬ 
tifying  to  the  Secretary  of  the  Treasure  anv  and  all  alleged 
awards  to  claimants,  Lehigh  Valley  Railroad  Company, 
Agency  of  Canadian  Car  &  Foundry  Company,  Limited, 
Bethlehem  Steel  Company,  and  others; 

(d)  That  the  Secretary  of  the  Treasury  be  restrained 
and  enjoined  from  paying  the  amount  of  any  awards  to  the 
said  claimants,  Lehigh  Valley  Railroad  Company,  Agency 
of  Canadian  Car  &  Foundry  Company,  Limited,  Bethlehem 
Steel  Company,  and  others; 

(e)  That  the  said  Cordell  Hull  and  the  said  Henry  Mor- 
genthau  be  restrained  therefrom  during  the  pendency  of 
this  action. 

(f)  That  the  Secretary  of  the  Treasury  be  directed  to 
pay  to  the  plaintiffs  and  other  holders  of  awards  of  the 
Mixed  Claims  Commission,  other  than  the  said  sabotage 
claimants,  the  balance  remaining  in  the  German  Special 
Deposit  Account  to  the  extent  provided  for  in  the  Settle¬ 
ment  of  War  Claims  Act  of  1928. 

(g)  That  the  plaintiffs  be  awarded  the  costs  and  dis¬ 
bursements  of  this  action  and  such  other  and  further  relief 
in  the  premises  as  to  the  Court  may  seem  proper. 

FRED  K.  NIELSEN, 

Attorney  for  Plaintiff  American- 
Jlawaiian  Steamship  Company. 
Union  Trust  Co.  Building, 
Washington,  D.  C. 

25  Exhibit  A 

[Agreement  between  the  United  States  and  Germany, 
Signed  August  10,  1922 — same  as  that  attached  to  Z.  &  F. 
Complaint] 
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District  Court  of  the  United  States 
District  of  Columbia 


Civil  Action  File  No.  4598 


Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  cor- 
poration,  with  an  office  and  place  of  business  at  !100 
Broadwav,  in  the  Citv,  Countv  and  State  of  New  York, 
Plaintiff , 

against  j 

Cordell  Hull,  Secretary  of  State,  and  Henry  MorcUx- 
thau,  Secretary  of  Treasury,  Defendants. 

Lehigh  Valley  Railroad  Company,  Intervener. 
Intervener’s  Answer 


Filed  November  22,  1939. 


Intervener,  on  its  own  behalf,  and  on  behalf  of  all  other 
holders  of  awards  by  the  Mixed  Claims  Commission  granted 
pursuant  to  the  decisions  of  said  Commission  dated  June 
15, 1939  and  October  30, 1939,  answers  the  complaint  herein 
as  follows : 

First  Defense 

1.  The  complaint  fails  to  state  a  claim  against  defen¬ 
dants  upon  which  relief  can  be  granted. 

Second  Defense 

2.  This  Court  is  without  jurisdiction  to  review  the  ac¬ 
tion  of  the  Mixed  Claims  Commission.  All  the  questions 
decided  by  the  Commission  preliminary  to  and  including 
the  entry  of  the  awards  on  October  30,  1939  came  before  the 
Commission  in  due  course,  and  their  decision  was  neces- 

•  •  •  ^  •  i 

sary  to  the  final  disposition  of  the  claims  on  which  |the 
awards  were  rendered  and  were  within  the  jurisdiction  of 
the  Commission.  By  the  terms  of  the  Treaty  and  Agree¬ 
ment  pursuant  to  which  the  Commission  was  constituted, 
final  awards  of  the  Commission  are  binding  and  conclusive 
and  not  subject  to  review  by  any  court  and  this  Court  is 
without  jurisdiction  to  set  aside  or  impeach  such  awards. 
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Third  Defense 

3.  The  awards  entered  October  30,  1939,  have  been  ac¬ 
cepted  by  the  United  States,  acting  through  the  Secretary 
of  State  of  the  United  States.  The  Secretary,  on  October 
31,  1939,  prior  to  the  commencement  of  this  action,  deter¬ 
mined  that  the  United  States  had  no  reason  to  take  excep¬ 
tion  to  the  awards,  or  to  refrain  from  executing  them,  and 
dulv  certified  the  awards  to  the  Secretary  of  the  Treasury 
for  payment,  pursuant  to  the  provisions  of  the  “Settlement 

of  War  Claims  Act  of  1928”.  Such  determination 
27  by  the  executive  department  of  the  Government  is 
not  subject  to  review  by  this  Court. 

Fourth  Defense 

4.  The  decisions  and  actions  of  the  Commission  prelimi¬ 
nary  to  and  including  the  entry  of  the  final  awards  of  Oc¬ 
tober  30,  1939,  were  correct  and  justified  both  in  fact  and 
in  law. 

Fifth  Defense 

5.  On  August  10,  1922,  an  Agreement  was  entered  into 
between  the  United  States  and  Germany  for  a  mixed  com¬ 
mission  to  determine  the  amount  to  be  paid  by  Germany  in 
satisfaction  of  Germany’s  financial  obligations  under  the 
treaty  of  August  25,  1921,  in  respect  of  claims  of  nationals 
of  the  United  States  against  Germany  for  loss,  damage  or 
injury  to  their  persons  or  property  by  reason  of  acts  of  the 
German  Government  or  of  its  agents  since  July  31,  1914,  a 
copy  of  which  Agreement  is  annexed  to  the  complaint  herein 
as  Exhibit  A. 

6.  Pursuant  to  said  Agreement,  the  Commission  therein 
provided  for  was  subsequently  created,  which  Commission 
was  and  is  known  as  Mixed  Claims  Commission,  United 
States  and  Germany  (hereinafter  sometimes  referred  to  as 
the  Commission),  and  an  American  Commissioner,  a  Ger¬ 
man  Commissioner  and  an  Umpire  were  appointed  to  said 
Commission. 

7.  On  October  10,  1930,  the  Commission  was  constituted 
of  the  Honorable  Roland  W.  Boyden,  Umpire,  the  Honor¬ 
able  Chandler  P.  Anderson,  American  Commissioner,  and 
Dr.  Wilhelm  Kiesselbach,  German  Commissioner.  On  Oc- 
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tober  *25, 1931,  Umpire  Bovdcn  died  and  on  March  24,  1^)32, 
Mr.  Justice  Owen  J.  Roberts  was,  with  the  approval  of | the 
two  Governments,  commissioned  Umpire  to  succeed  (Mr. 
Bovden  and  since  that  date  lias  acted  as  such  Umpire.  ]Uhe 
German  Commissioner,  Dr.  Kiessclbach,  served  as  German 
Commissioner  until  May  31,  1934,  when  the  appointment 
was  announced  of  his  successor,  Dr.  Victor  L.  P.  IT.  Hufeck- 
iniT,  who  acted  as  such  Commissioner  until  March  1,  1939. 
On  or  about  August  2,  1936,  the  American  Commissioner, 
Mr.  Anderson,  died  and  on  September  12,  1936,  Mr.  Chris¬ 
topher  B.  Garnett  was  appointed  by  the  American  Gov¬ 
ernment  as  American  Commissioner  to  succeed  him  and 
since  that  date  has  acted  as  such  Commissioner.  On  Majrch 
1,  1939,  Dr.  Hueckin.fi:  voluntarily  retired  as  German  Com¬ 
missioner  under  circumstances  hereinafter  more  fully  | set 
forth,  and  the  German  Government  has  failed  to  annoujnee 
the  appointment  of  any  Commissioner  to  succeed  him.| 

8.  In  or  about  March,  1927,  the  United  States  of  America, 
by  Robert  W.  Bonvnge,  Agent,  filed  claims  with  the  Com¬ 
mission  on  behalf  of  Intervener  Lehigh  Valley  Railroad 
Company,  Agency  of  Canadian  Car  &  Foundry  Company, 

Limited,  Bethlehem  Steel  Company  and  others  (liere- 
28  inafter  sometimes  called  the  sabotage  claimants), 

arising  out  of  the  destruction  of  property  by  reason 
of  explosions  at  Black  Tom,  New  Jersey,  in  1916,  andi  at 
Kingsland,  New  Jersey,  in  1917. 

9.  Proofs  in  support  of  the  claims  made  on  behalf  of  the 
sabotage  claimants,  including  proofs  of  the  amounts  j  of 
damage  sustained  by  such  claimants,  were  thereafter  from 
time  to  time  submitted  to  the  Commission.  In  connection 
with  the  consideration  of  such  claims,  the  Commission  (es¬ 
tablished  a  special  practice,  pursuant  to  which  the  Umpjire 
as  well  as  the  National  Commissioners  attended  hearings 
and  participated  in  deliberations  thereon.  In  the  argument 
on  such  claims  in  1929,  the  American  and  German  Agepts 
agreed  to  postpone  argument  on  the  question  of  the  measure 
of  damages  sustained  by  said  claimants  until  after  tin*  de¬ 
termination  of  the  question  of  Germany’s  liability. 

10.  On  October  16,  1930,  the  Commission  rendered  a  de¬ 
cision  dismissing  the  claims  filed  by  the  United  States  Ion 
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behalf  of  the  sabotage  claimants.  Petitions  for  a  rehearing 
of  said  claims  upon  the  ground  that  the  Commission  had 
committed  errors  in  its  findings  of  fact  on  the  evidence  sub¬ 
mitted,  and  in  failing  to  apply  established  principles  of  law 
and  rules  of  the  Commission,  were  denied  on  March  30, 
1931 ;  and  a  further  petition  for  a  rehearing,  upon  the  basis 
of  newly  discovered  evidence,  was  denied  by  a  decision 
rendered  December  3,  1932. 

11.  On  May  4,  1933,  the  United  States  of  America,  by 
Robert  M\  Bonvnge,  Agent,  filed  with  the  Commission  on 
behalf  of  the  sabotage  claimants  a  petition  for  the  reopen¬ 
ing  of  the  decisions  in  said  claims,  and  for  a  rehearing,  on 
the  ground  that  the  Commission  had  been  misled  in  its  de¬ 
cision  of  October  16,  1930,  by  fraudulent,  incomplete,  collu¬ 
sive  and  false  evidence  on  the  part  of  witnesses  for  Ger- 

manv. 

•> 

12.  Thereafter  the  American  and  German  Commission¬ 
ers  disagreed  as  to  the  power  of  the  Commission  to  set 
aside  its  decision  of  October  16,  1930.  Such  disagreement 
was  duly  certified  to  the  Umpire,  by  certificate  of  the  Amer¬ 
ican  Commissioner,  and  on  December  15,  1933,  the  Umpire 
rendered  a  decision,  a  copy  of  which  is  attached  hereto  as 
Exhibit  I,  holding  that  the  Commission  had  jurisdiction  to 
determine  its  own  power  to  reopen  prior  decisions,  a  juris¬ 
diction  which  the  German  Government  had  previously  con¬ 
ceded,  and  that,  under  the  Treaty  and  Agreement  pursuant 
to  which  the  Commission  was  constituted,  it  had  the  power 
to  vacate  the  decision  of  October  16,  1930,  and  should  do  so 
if  fraud  and  collusion  should  be  established. 

13.  The  United  States  thereupon  filed  with  the  Commis¬ 
sion  a  motion  requesting  the  Commission  to  fix  the  proce¬ 
dure  to  be  followed,  and  to  direct  that  on  the  next  hearing 
the  Commission  consider  both  the  question  of  granting  a 
rehearing  and  the  question  of  Germany’s  liability  on  the 
claims.  On  July  29,  1935,  the  Commission  rendered  a  deci¬ 
sion  on  said  motion,  stating  that  the  procedure  would  be  to 
consider  first  the  question  of  granting  a  rehearing  and  later 

the  merits  of  the  claims. 

29  14.  In  May,  1936,  the  Commission  held  extensive 

hearings  upon  the  aforesaid  petition  of  May  4,  1933, 
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and  on  June  3,  1936,  rendered  a  decision,  in  which  the  (ixer- 
nian  Commissioner  concurred,  by  which  it  set  aside  its  de¬ 
cision  of  December  3,  1932.  The  Commission  further! de- 
cided  that  the  question  whether  it  should  grant  a  rehearing 
of  the  claims  should,  under  its  decision  of  July  29,  193;},  be 
determined  by  a  hearing  separate  and  distinct  from  any 
argument  on  the  merits,  unless  Germany  should  consenp;  to 
a  different  course.  Said  decision  of  June  3,  1936,  did  not 
decide  the  question  whether  the  decision  of  October  16, 
1930,  should  be  set  aside  for  fraud  and  collusion,  and  lleft 
that  for  further  hearing. 

15.  In  January,  1939,  the  case  was  heard  further  by |  the 
Commission.  Both  sides  briefed  the  question  of  Germany’s 
liability  on  the  claims,  as  well  as  the  question  of  fraud  and 
collusion.  The  American  Agent  stated  in  his  brief: 

“The  respective  governments  have  spent  years  in  the 
collection  of  evidence  without  any  restriction  on  its  nature 
and  almost  without  limitation  as  to  the  time  afforded  to  file 
it.  Since  the  1936  hearing  the  German  Agent  has  been  per¬ 
mitted  to  file,  and  has  filed,  evidence  without  regardj  to 
whether  it  related  to  the  so-called  fraud  issue  or  to  [the 
cases  on  the  merits — a  distinction  which,  for  all  practical 
purposes,  has  long  since  disappeared.  By  reason  of  the 
fact  that  it  has  been  a  requisite  part  of  the  American 
Agent’s  case  to  prove  that  the  Commission  has  been  mitjled 
on  material  issues  by  false  evidence,  the  very  proof  which 
has  been  introduced  to  support  the  pending  motions  neces- 
sarilv  affects  the  merits  of  the  cases.  The  Herrmann  mes- 
sage,  for  example,  alone  establishes  the  responsibility!  ol' 
Germany;  other  contemporaneous  documents  which  leac(  to 
the  responsibility  of  Germany  for  the  destructions  sinjiul- 
taneously  prove  the  falsity  of  the  entire  German  defense. 

“Further  argument  on  the  merits  would,  therefore,!  be 
only  a  form  and  would  constitute  a  source  of  delay  not  war¬ 
ranted  by  any  considerations  of  justice  to  the  parties. 

“The  American  Agent,  therefore,  requests  the  Commis¬ 
sion  not  only  to  set  aside  but  to  reverse  the  Hamburg  de¬ 
cision  and  thus  render  a  final  decision  in  favor  of  the  United 
States  in  both  cases.” 
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The  German  Agent  in  his  briefs  and  oral  argument 
took  the  position,  in  substance,  that  it  would  be  futile  to  set 
aside  the  decision  of  October  16,  1930,  because  the  record 
failed  to  establish  Germany’s  responsibility  for  the  Black 
Tom  and  Kingsland  explosions,  and  a  further  hearing  on 
that  point  would  be  useless.  The  oral  argument  of  the  Ger¬ 
man  Agent  was  largely  directed  to  the  merits.  During  said 
hearing,  the  American  Agent  asserted  that  notwithstanding 
the  procedural  order  of  July  29,  1935,  inasmuch  as  the  case 
had  been  fully  discussed  from  every  possible  standpoint  by 
both  sides,  and  Germany  had  by  its  argument  invited  a  de¬ 
cision  on  the  merits,  the  Commission  should  proceed  not 
only  to  set  aside  the  decision  of  October  16,  1930,  but  to 
render  awards  on  the  merits.  At  the  hearing  in  January, 
1939,  there  was  submitted  to  the  Commission  for  decision 
(a)  the  question  whether  the  decision  of  October  16,  1930, 
should  be  set  aside  for  fraud  and  collusion,  (b)  the 
30  question  whether  Germany’s  responsibility  for  the 
Black  Tom  and  Kingsland  explosions  had  been  es¬ 
tablished,  (e)  the  question  whether,  as  claimed  by  tin* 
American  Agent,  the  Commission  should  decide  the  merits 
of  the  claims  without  a  further  hearing,  and  (d)  the  ques¬ 
tion  whether  Germany’s  liability  on  the  claims  had  been 
established.  At  the  conclusion  of  the  oral  argument,  which 
commenced  January  16  and  continued  to  January  27,  de¬ 
cision  on  all  questions  submitted  was  reserved  by  the  Com¬ 
mission. 

16.  Thereafter  the  Commission  entered  upon  its  delib¬ 
erations  upon  the  questions  presented  by  the  pleadings, 
briefs  and  oral  argument.  In  the  course  of  such  delib¬ 
erations,  the  German  Commissioner  expressed  the  convic¬ 
tion  that  the  decision  of  October  16,  1930,  should  not  be  set 
aside,  and  the  Umpire  and  American  Commissioner  ex¬ 
pressed  the  conviction  that  it  should  be  set  aside,  and 
thereupon  a  definite  and  final  disagreement  arose  on  that 
point.  The  German  Commissioner  insisted  that  the  deci¬ 
sion  of  October  16,  1930,  should  not  be  set  aside  because  the 
record  failed  to  establish  Germany’s  responsibility  for  the 
explosions,  and  he  thereby  invited  a  finding  on  the  question 
of  liability.  As  a  result  of  said  deliberations,  the  German 
Commissioner  learned  that  both  the  Umpire  and  the  Amer- 
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ican  Commissioner  had  concluded  that  the  decision  of  Oc¬ 
tober  16,  1930,  should  be  set  aside,  and  that  on  the  recokl 
as  it  stood  they  both  were  ready  to  find  that  Germany  whs 
liable  on  the  claims.  Thereupon,  solely  for  the  purpose  0f 
frustrating  further  proceedings  by  the  Commission  and 
preventing  the  impending  decision  against  Germany,  apd 
without  justification,  the  German  Commissioner,  on  Manj'h 
1,  1939,  voluntarily  retired  from  the  Commission  and  lujjs 
ever  since  declined  to  take  part  in  its  proceedings.  Sin<t*e 
March  1,  1939,  the  German  Government  has  refrained  from 
appointing  a  new  Commissioner,  and  has  contented  itself 
with  protests  against  any  action  by  the  Commission,  in  the 
absence  of  a  German  Commissioner. 

17.  On  or  about  June  7,  1939,  the  American  Commis¬ 
sioner  called  a  meeting  of  the  Commission  to  be  held  oln 
June  15,  1939,  and  caused  notice  thereof  to  be  given  to  the 
German  Agent.  The  German  Government  thereupon  ad¬ 
vised  the  United  States  Government  that  it  did  not  recog¬ 
nize  the  power  of  the  Commission  to  act  in  the  absence  of 
the  German  Commissioner,  and  would  ignore  the  decision 
to  call  a  meeting  on  June  15,  1939,  as  well  as  any  further 
proceedings  of  the  Commission;  and  the  German  Agept 
notified  the  Commission  that  in  view  of  the  foregoing 
advice,  the  German  Agent  would  not  appear  at  the  meeting. 

18.  On  June  15,  1939,  a  meeting  of  the  Commission  was 
held,  attended  bv  the  American  Commissioner  and  the  Um- 
pire.  At  that  meeting,  there  was  delivered  and  filed  by  thje 
American  Commissioner  a  Certificate  of  Disagreement  anid 
Opinion,  certifying  to  the  Umpire  that  there  was  a  dis¬ 
agreement  between  the  American  Commissioner  and  the 
German  Commissioner  on  all  material  points  before  said 
Commission,  including  the  point  as  to  whether  the  evidence 
which  had  been  adduced  had  established  fraud  sufficient  ih 

character  to  justify  the  Commission  in  setting  aside 
31  its  decision  of  October  16,  1930,  and  further  certify¬ 
ing  that  at  the  time  when  the  German  Commissionejr 
retired  the  Commission  was,  at  the  instance  of  said  German 
Commissioner,  considering  the  question  whether  the  Amer¬ 
ican  Agent  had  proven  his  case  on  the  merits,  and  setting 
forth  the  opinion  of  the  American  Commissioner  (a)  tha|t 
the  voluntary  retirement  of  the  German  Commissioner  oh 
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March  1, 1939,  did  not  deprive  the  Commission  of  the  power 
to  decide  the  questions  at  issue  at  the  time  of  his  retire¬ 
ment,  (b)  that  the  Commission’s  decision  of  October  l(i, 
1930,  should  be  set  aside,  and  the  cases  restored  to  their 
position  before  that  decision  was  rendered,  and  (c)  that 
the  liability  of  Germany  in  said  cases  had  been  clearly  es- 
tablishcd  bv  the  record. 

19.  Upon  the  filing  of  the  Certificate  and  Opinion  of  the 
American  Commissioner  at  the  hearing  on  June  15,  1939, 
the  Umpire  handed  down  his  decision,  a  copy  of  which  is 
attached  hereto  as  Exhibit  II,  holding  that  the  retirement 
of  the  German  Commissioner  did  not  oust  the  jurisdiction 
of  the  Commission,  that  the  Commission  as  then  constituted 
had  jurisdiction  to  dispose  of  the  claims  and  that  on  the 
record  as  it  then  stood  the  claimants’  cases  had  been  made 
out,  and  setting  aside  the  decision  of  October  16,  1930. 

20.  The  American  Agent  thereupon  made  the  following 
motion  that  awards  be  granted  in  favor  of  the  United  States 
on  behalf  of  the  sabotage  claimants: 

“If  your  Honors  please,  in  view  of  the  attitude  of  Ger¬ 
many,  as  expressed  in  the  communications  between  the 
German  Commissioner  and  the  Umpire  and  the  American 
Commissioner  and  the  communication  between  the  German 
Embassy  and  the  Secretary  of  State  of  the  United  States, 
it  is  apparent  that  Germany  does  not  intend  to  take  any 
further  part  in  the  proceedings  before  this  Commission, 
and  seeks  to  avoid  a  final  conclusion,  and  frustrate  the 
work  of  the  Commission.  I  therefore  move  at  this  time,  if 
your  Honors  please,  upon  the  record  as  it  now  stands,  that 
awards  be  entered  in  accordance  with  the  opinions  which 
have  been  rendered  today.” 

After  due  consideration  thereof,  the  Commission  granted 
said  application  and  entered  the  following  order  upon  the 
minutes  of  the  Commission: 

“1.  The  decision  of  October  16,  1930,  reached  at  Ham¬ 
burg  be,  and  the  same  is  hereby,  set  aside,  revoked  and 
annulled. 

“2.  The  Commission  finds,  on  the  record  as  it  now 
stands,  that  the  liability  of  Germany  in  both  the  Black  Tom 
and  Kingsland  cases  has  been  established. 
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“3.  It  appearing  from  the  communications,  each  dated 
June  10,  1939,  one  from  the  German  Agent  to  the  Commis¬ 
sion,  and  the  other  from  the  German  Embassy  to  the  feec- 
retary  of  State,  that  Germany  does  not  intend  to  exercise 
her  right  to  take  further  part  in  the  proceedings  of  | tlu* 
Commission,  and  that  on  the  findings  made  and  opinions 
handed  down  this  day  by  the  Commission,  and  from  wthat 
appears  in  the  record,  awards  should  now  be  Jen- 
32  dered  to  the  United  States  on  behalf  of  claimaipts ; 

the  American  Agent  is  directed  to  prepare  and  sjub- 
mit  to  the  Commission  for  its  approval  awards  in  each  of 
the  pending  sabotage  claims.  These  awards  will  be  con¬ 
sidered  at  a  further  meeting  of  the  Commission  to  be  called 
on  notice,  and  appropriate  action  thereon  will  then  j  be 
taken.”  j 

I 

21.  Thereafter  the  Commission  examined  and  consid¬ 
ered  the  proofs  before  it  on  the  question  of  damages  sus¬ 
tained  by  the  sabotage  claimants,  which  proofs  had  been 
filed  with  the  Commission  long  prior  to  January  1,  1939, 
and  gave  notice  to  the  German  Agent  of  a  meeting  to  jho 
held  on  October  30,  1939.  The  German  Agent  did  l^ot 
attend  said  meeting  of  October  30, 1939,  and  thereby  waived 
the  opportunity  to  object  to  the  amounts  of  the  awards  lor 
to  be  heard  thereon. 

22.  On  October  30,  1939,  pursuant  to  its  decision  datjed 
June  15,  1939,  and  after  determination  of  the  amounts  jof 
damages  sustained,  the  Commission  granted  awards  to  the 
sabotage  claimants  in  the  several  amounts  set  forth  in  the 
schedule  attached  hereto  as  Exhibit  III,  adjudging  that 
the  Government  of  Germany  is  obligated  to  pay  to  the 
Government  of  the  United  States  on  behalf  of  said  claim¬ 
ants  the  amounts  mentioned  in  said  Exhibit.  At  said  meet¬ 
ing  of  October  30,  1939,  the  Commission,  the  Umpire  atid 
American  Commissioner  concurring,  filed  an  opinion  hold¬ 
ing  that  the  claimant  Agency  of  Canadian  Car  &  Found j  y 
Company,  Limited,  which  was  and  is  a  New  York  corpora¬ 
tion,  was  entitled  to  an  award.  The  question  of  the  states 
of  that  corporation  had  been  fully  argued  in  briefs  filed 
with  the  Commission  by  Germany  and  the  United  States 
before  the  conclusion  of  the  oral  argument  in  January, 
1939. 
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23.  On  March  10, 1928,  the  Congress  of  the  United  States 
enacted  the  so-called  Settlement  of  War  Claims  Act  of 
1928  (45  Stat.  254),  which  Act 

(a)  created  in  the  United  States  Treasury  a  German 
Special  Deposit  Account,  composed  in  part  of  all  sums  in¬ 
vested  or  transferred  by  the  Alien  Property  Custodian 
under  the  provisions  of  Section  25  of  the  Trading  with  the 
Enemv  Act,  as  amended,  and  of  all  money  received  bv  the 
United  States  in  respect  of  claims  against  Germany  on 
account  of  the  awards  of  the  Mixed  Claims  Commission; 

(b)  directed  the  Secretary  of  State  from  time  to  time  to 

certifv  to  the  Secretarv  of  the  Treasure  the  awards  of  the 
•  %  ♦ 

Mixed  Claims  Commission;  and 

(c)  directed  the  Secretary  of  the  Treasury  to  pay,  out  of 
the  aforesaid  German  Special  Deposit  Account,  an  amount 
equal  to  the  principal  of  each  award  so  certified,  plus  in¬ 
terest  thereon  in  accordance  with  the  award. 

24.  The  funds  now  available  to  the  aforesaid  German 
Special  Deposit  Account  are,  and  at  all  times  since  October 

30,  1939,  have  been,  sufficient  to  pay  to  the  sabotage 
33  claimants  approximately  the  principal  amounts  of 
their  respective  awards. 

25.  In  accordance  with  the  Settlement  of  War  Claims 
Act  of  1928,  as  amended,  the  Secretary  of  State,  on  or 
about.  October  31,  1939,  certified  said  awards  to  the  Secre¬ 
tary  of  the  Treasury,  and  thereafter  substantially  all  the 
holders  of  said  awards,  including  Intervener,  duly  filed 
with  the  Secretary  of  the  Treasury  applications  for  pay¬ 
ment  thereof. 

26.  Intervener  admits  the  allegations  in  paragraphs  1, 
18  and  19  of  the  complaint. 

27.  Intervener  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations  in 
paragraph  8  of  the  complaint,  except  that  it  admits  that 
the  Mixed  (Maims  Commission  granted  five  awards  in  favor 
of  plaintiff  (Docket  Nos.  6997,'  7023,  7948,  8199  and  8369) 
aggregating  a  total  principal  amount  of  $839,998.40,  to¬ 
gether  with  interest  thereon  at  5%  per  annum  from  certain 
dates,  and  that  plaintiff  has  received  on  account  of  said 
awards  the  sum  of  $864,048.31. 

28.  Intervener  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations  in 
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paragraph  9  of  the  complaint,  except  that  it  admits  ihat 
prior  to  December  31,  1931,  awards  were  granted  by  j  the 
Commission  in  favor  of  the  United  States  on  behallf  of 
numerous  private  claimants,  on  whose  behalf  claims  |had 
previously  been  filed  with  the  Commission,  in  the  tbtal 
principal  amount  of  approximately  $118,000,000,  together 
with  interest  thereon  from  certain  dates,  on  which  pay¬ 
ments  in  excess  of  $135,000,000  have  heretofore  been  nujidc. 

29.  Intervener  denies  each  and  every  allegation  in  para¬ 

graph  23  of  the  complaint,  except  as  hereinabove  admitted, 
and  except  that  it  admits  that  certain  of  the  claimajnts 
therein  mentioned  were  insured  by  insurance  companies 
for  the  payment  of  some  of  the  damages  suffered  by  spid 
claimants,  which  claimants  had  received  from  said  insur¬ 
ance  companies  payment  of  part  of  the  damages  so  sus¬ 
tained,  and  that  claims  had  been  filed  with  the  Comnjiis- 
sion  on  behalf  of  said  insurance  companies  for  the  amounts 
so  paid  to  said  claimants;  and  except  that  Intervener!  is 
without  knowledge  or  information  sufficient  to  form  a  be¬ 
lief  as  to  the  truth  of  the  allegations  concerning  the  own¬ 
ership  of  the  stock  of  the  insurance  companies  therein 
mentioned.  I 

i 

30.  Intervener  denies  each  and  every  allegation  in  para¬ 
graph  24  of  the  complaint,  except  as  hereinabove  admitted, 
and  except  that  Intervener  is  without  knowledge  or  infor¬ 
mation  sufficient  to  form  a  belief  as  to  the  truth  of  the  alle¬ 
gations  concerning  conferences  between  the  American 
Commissioner  and  the  American  Agent  and  Counsel. 

31.  Intervener  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations  jin 

paragraphs  27,  28  and  29  of  the  complaint,  except 
34  as  hereinabove  admitted,  and  except  that  it  denijes 
that  the  payment  of  the  awards  therein  mentioned 
will  cause  to  be  diverted  any  moneys  properly  payable  (to 
plaintiff  or  to  other  award  holders,  and  denies  that  tjie 
petitions  filed  on  behalf  of  Lehigh  Valley  Railroad  Com¬ 
pany,  Agency  of  Canadian  Car  &  Foundry  Company,  Lim¬ 
ited,  Bethlehem  Steel  Company  and  others,  should  haj'o 
been  dismissed. 

32.  Intervener  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations  in 
paragraph  30  of  the  complaint,  except  that  it  admits  that 
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Germany  has  been  for  over  five  years  in  arrears  of  payment 
under  the  Debt  Funding  Agreement  of  June,  1930. 

33.  Intervener  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation  in 
paragraph  32  of  the  complaint. 

34.  Except  as  hereinabove  admitted  or  qualified,  In¬ 
tervener  denies  each  and  every  allegation  in  the  complaint. 

Cross-Claim  Against  Defendant  Henry  Morgenthau .  Jr.. 

Secretary  of  the  Treasury 

35.  Intervener  repeats  each  and  every  allegation  con¬ 
tained  in  paragraphs  5  to  25,  inclusive,  of  this  answer,  as  if 
here  set  forth  in  full. 

36.  By  reason  of  the  foregoing,  it  thereupon  became  the 
ministerial  duty  of  the  Secretary  of  the  Treasury  to  pay 
on  account  of  said  awards  such  sums  as  were  available 
therefor  from  said  German  Special  Deposit  Account. 

37.  Defendant  Seeretarv  of  the  Treasure  has  neverthe- 

•  * 

less  failed  and  refused  to  make  any  payments  on  account 
of  said  awards,  solely  by  reason  of  the  pendancy  of  this 
action. 

'Wherefore,  Intervener  prays  for  judgment  dismissing 

the  complaint  herein,  with  costs  and  disbursements,  and 

for  judgment  in  its  favor  upon  its  cross-claim,  requiring 

the  Secretary  of  the  Treasury  to  pay  to  Intervener  and  to 

all  other  holders  of  awards  bv  the  Mixed  Claims  Commis- 

• 

sion  granted  pursuant  to  the  decisions  of  said  Commission 
dated  June  15,  1939  and  October  30,  1939,  who  have  filed 
applications  therefor,  the  amounts  payable  in  respect  of 
said  awards  out  of  the  German  Special  Deposit  Account, 
and  granting  Intervener  and  said  other  award  holders 
such  other  and  further  relief  as  to  the  Court  may  seem 
just  and  proper. 

RICHARD  H.  WILMER, 
Attorney  for  Intervener. 
Transportation  Building, 
"Washington,  D.  C. 

WILLIAM  D.  MITCHELL, 

New  York,  N.  Y. 

Of  Counsel. 
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35  Exhibit  I 

Mixed  Claims  Commission,  United  States  and 

Docket  Nos.  8103,  8117,  et  al. 

Decision  of  the  Commission  Rendered  by  the  Umpire 

December  15,  1933 

30  Mixed  Claims  Commission,  United  States  and 

Germany 

* 

Docket  Nos.  8103,  8117,  et  al. 

United  States  of  America  on  behalf  of  Lehigh  Valiev  Rail- 

*  _  * 

road  Company,  Agency  of  Canadian  Car  and  Foundry 
Company,  Limited,  and  Various  Underwriters,  Claim¬ 
ants, 

v. 

Germany. 

Decision  of  th(J  Coni  mission 

The  national  Commissioners  are  in  disagreement  upon 
certain  questions  arising  in  these  cases.  These  questions 

will  best  be  understood  bv  a  brief  statement  concerning  jthe 

1 

history  of  the  proceedings. 

The  memorials  were  filed  bv  the  American  Agent  in  tthe 
Black  Tom  case  on  March  16.  1927,  and  in  the  Kingsland 
case  on  March  26.  1927.  Tin*  answers  of  Germany  were 
filed  on  December  14.  1927,  and  January  17,  1928,  respec¬ 
tively.  Both  Governments  assembled  evidence  before  and 
after  the  filing  of  the  memorials.  With  considerable  fur¬ 
ther  evidence  presented  after  the  premature  argument  of 
April  3-12,  1929,  the  cases  of  the  respective  Governments 
again  appeared  to  be  completed  so  that  submission  and 
oral  argument  could  be  had  in  April,  1930.  It  then  devel¬ 
oped  that  some  evidence  had  recently  been  elicited  on  "be¬ 
half  of  the  United  States  which  made  it  certain  that  both 
Governments  would  wish  to  file  additional  evidence,  so 
the  hearing  was  by  agreement  adjourned  to  September  jl8, 
1930,  and  both  Governments  submitted  their  cases  at  The 


i 


i 
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Hague  September  18-30,  1930,  on  the  record  as  then  made. 
The  Commission  reached  its  decision  dismissing  both  cases 
on  October  16  and  communicated  it  to  the  two  Governments 
on  November  13,  1930. 

On  January  12  and  22,  1931,  the  American  Agent  filed 
petitions  for  rehearing  and  reconsideration,  which  assigned 
as  reasons  for  the  requested  action  that  the  Commission 
had  misapprehended  the  facts  and  committed  errors  of  law. 
These  petitions  were  considered  and  dismissed  by  the  Com¬ 
mission  in  an  opinion  of  March  30,  1931.  On  the  same  date 
the  Commission  addressed  a  letter  to  the  two  Agents  in 
which  it  said: 

In  the  decision  handed  down  today  in  the  Sabotage  Cases 
the  Commission  has  decided  the  matter  of  rehearings  in 
these  cases  so  far  as  the  rehearing  petitions  therein  are 
based  on  allegations  of  obvious  error.  This  decision  is  re¬ 
lated  to  the  record  as  it  stood  when  the  cases  were  decided, 
and  the  decision  reserves  the  question  of  the  proposed  ad¬ 
mission  of  new  evidence,  which  is  a  separate  ques- 
37  tion. 

The  Commission  asks  me  to  advise  you  that  it  de¬ 
sires  the  two  Agents,  without  waiting  for  the  presentation 
of  any  additional  new  evidence,  to  submit  briefs  discussing, 
first,  the  jurisdictional  considerations  and  legal  principles 
which  should  govern  the  Commission’s  decision  as  to  the 
admission  of  new  evidence  in  these  cases,  and,  second,  what 
kind  of  new  evidence,  if  any,  should  be  admitted. 

The  Commission  in  this  connection  points  out  that  the 
two  Agents  have  already  presented  some  argument  on  the 
question  of  new  evidence  and  each  Agent  has  based  his  ar¬ 
gument  in  part  on  the  decision  of  the  Commission  in  the 
Philadelphia-Girard  National  Bank  case.  To  avoid  fur¬ 
ther  discussion  as  to  the  proper  interpretation  of  the  lan¬ 
guage  used  by  the  Commission  in  that  case  we  think  it  best 
to  advise  you  that  the  National  Commissioners  are  agreed 
that  it  was  the  intention  of  the  Commission  in  that  decision 
to  rule  against  the  introduction  of  further  evidence  of  any 
kind  after  the  evidence  had  once  been  closed  and  a  decision 
promulgated.  This  ruling  is  not  irrevocable,  but  it  is  de¬ 
sirable  that  argument  addressed  to  the  question  should  be 
devoted  not  to  the  interpretation  of  that  language  but 
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to  the  principle  itself.  The  Commission  has  not  seen  the 
new  evidence  offered  bv  the  American  Agent  in  the  S&bo- 
tage  Cases,  but  the  descriptions  of  this  evidence  in  his  jno- 
tions  filed  March  5  and  11,  1931,  give  the  impression  "(hat 
the  evidence  offered  is  not  new  and  is  not  of  the  character 
which  courts  admit  after  a  decision  is  once  made  in  cdses 
where,  after  a  decision,  they  admit  any  new  evidence. 

The  Commission  accordingly  requests  that  the  Agents 
file  their  briefs  on  the  points  above  mentioned  within  two 
weeks,  with  leave  to  each  Agent  to  file  a  reply  brief  within 
one  week  after  the  receipt  of  the  other  Agent’s  brief. 

Pursuant  to  this  letter  briefs  on  the  question  of  the  Com¬ 
mission’s  power  to  reopen  and  rehear  were  filed  April  1 27, 
1931.  Reply  briefs  were  not  filed,  for  reasons  not  neces¬ 
sary  to  state  here.  On  July  1,  1931,  the  American  Agjent 
presented  a  supplementary  petition  for  rehearing  covering 
both  cases,  on  the  ground  of  newly-discovered  evidence, 
and  in  it  set  forth  that  he  had  procured  much  additional 
evidence,  some  of  which  had  been  filed  and  the  balance  of 
which  was  being  filed  with  the  petition.  The  German  Agent 
offered  no  evidence  (he  tendered  none  from  the  time  of  the 
Hague  argument  until  January  9,  1932).  A  hearing  Was 
held  at  Boston  July  30- August  1,  1931.  The  Commission 
did  not  pass  upon  its  power  to  reopen  and  rehear  the  cajses 
at  that  time,  but  reserved  that  question  until  it  should  have 
opportunity  to  examine  the  new  evidence  filed.  The  Com¬ 
mission  then  stated  that  perhaps  it  would  need  the  assist¬ 
ance  of  an  impartial  expert  to  be  retained  by  it  to  assist 
it.  in  appraising  certain  of  the  documentary  evidence  filed 
by  the  American  Agent.  This  matter  was  under  advipe- 
ment  for  some  time,  and  on  October  14,  1931,  the  Umpire, 
with  the  concurrence  of  the  Commissioners,  forwarded  a 
joint  letter  to  the  two  Agents  stating  as  follows: 

It  lias  proved  impossible  to  carry  out  the  American 
Agent’s  suggestion  that  Mr.  Osborn  be  employed  by  the 
Commission.  Mr.  Osborn  himself  is  unwilling;  the  Amer¬ 
ican  Agent  now  objects;  the  German  Agent’s  consent!  is 
subject  to  restrictions,  and  the  Commission  could  not  pc- 
cept  restrictions.  The  Commission  has  now  decided  pot 
to  make  further  search  for  a  satisfactory  expert.  In 
38  view  of  Mr.  Osborn’s  standing  in  his  profession,  we 
would  welcome  the  presentation  of  his  testimony!  if 
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the  German  Agent  himself  desires  to  offer  it.  The  Com¬ 
mission  still  reserves  its  decision  as  to  its  right  to  admit 
new  evidence  in  these  cases. 

Pursuant  to  this  letter  the  German  Agent  on  January  9, 
1932,  filed  an  affidavit  by  A.  S.  Osborn  with  certain  annexes 
and  over  a  period  from  January  9  to  August  15-29,  1932, 
filed  additional  annexes  to  Osborn’s  affidavit. 

The  present  Umpire  was  appointed  to  fill  the  vacancy, 
caused  by  Mr.  Hoyden’s  death,  on  March  24,  1932,  and  on 
April  8,  1932,  a  session  of  the  Commission  was  held  in 
order  to  bring  the  matter  to  a  head  and  end  the  existing 
confusion.  Pursuant  to  the  agreement  of  the  two  national 
Agents  an  order  was  entered  to  the  effect  that  the  American 
Agent  should  conclude  the  filing  of  his  evidence  in  support 
of  his  supplementary  petition  on  or  before  June  1,  1932, 
and  the  German  Agent  file  any  evidence  he  cared  to  pre¬ 
sent  in  reply  on  or  before  August  15,  that  briefs  should  be 
exchanged  and  filed  on  or  before  September  15.  and  that 
the  matter  should  be  argued  beginning  November  1,  1932. 
The  American  Agent  reserved  no  right  to  file  reply  evi¬ 
dence  to  that  presented  by  the  German  Agent  but  he  did 
assemble  reply  evidence,  and,  in  order  to  give  him  addi¬ 
tional  time  for  its  presentation,  he  was  allowed  until  No¬ 
vember  15  and  the  hearing  was  adjourned  to  November  21. 
Permission  was  also  given  to  both  Agents  to  file  briefs  not 
later  than  the  close  of  the  argument.  It  will  be  observed 
that  during  the  entire  period  from  March  30,  1931,  to  No¬ 
vember  21.  1932,  what  had  occurred  was  subject  to  the  de¬ 
cision  of  the  question  of  the  Commission’s  jurisdiction  to 
reopen  the  cases. 

By  mutual  consent  the  hearing  of  November  21-25,  1932, 
was  without  prejudice  to  Germany’s  objection  to  the  Com¬ 
mission's  jurisdiction,  all  agreeing  that  if  the  new  evidence 
filed  would  not  change  the  result  reached  in  the  decision  of 
October  16,  1930,  the  jurisdictional  question  need  not  be 
answered.  The  national  Commissioners  disagreed  as  to 
the  effect  of  the  new  evidence,  and  the  question  of  its  effect 
therefore  came  to  the  Cmpire  for  decision.  He  rendered 
the  decision  of  the  Commission  of  December  3, 1932,  holding 
the  new  evidence  not  sufficient  to  change  the  original  find¬ 
ings  and  dismissing  the  petitions  for  rehearing. 
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The  matter  had  gotten  into  such  shape  that  the  method  of 
procedure  adopted  seemed  the  only  practicable  one.  It  |\vas 
at  best  an  unsatisfactory  method,  and — without  meaning 
any  criticism  of  anyone — I  am  convinced,  as  the  majtter 
is  now  viewed  in  retrospect,  it  would  have  been  fairer  to 
both  the  parties  definitely  to  pass  in  the  first  instance  upon 
the  question  of  the  Commission’s  power  to  entertain  S the 
supplementary  petition  for  rehearing,  as  requested  on  ^lay 
27,  1931,  by  the  American  Agent.  The  reception  or  rejec¬ 
tion  of  the  new  evidence  would  have  been  a  consequent  of 
the  decision  of  that  question.  As  will  be  seen  from  the! de¬ 
cision  of  December  3,  1932,  Germany  insisted  upon  its  | ob¬ 
jection  to  the  jurisdiction  of  the  Commission  to  rehear,  jand 
the  United  States  asserted  that  the  Commission  had  s^ich 
jurisdiction.  The  German  Commissioner  reserjved 
39  the  question  in  the  certificate  of  disagreement  upon 
which  the  Umpire’s  functioning  was  grounded.  1 
On  May  4,  1933,  a  single  petition  was  filed  by  the  Anler- 
iean  Agent  (signed  by  four  firms  of  private  counsel  jfor 
claimants  and  countersigned  by  the  American  Agent)  jfor 
a  rehearing  of  both  cases,  which  averred  (1)  “That  certain 
important  witnesses  for  Germany,  in  affidavits  filed  in  Evi¬ 
dence  by  Germany,  furnished  fraudulent,  incomplete,  Col¬ 
lusive  and  false  evidence  which  misled  the  Commission  hnd 
unfairly  prejudiced  the  cases  of  the  claimants”,  (2)  “That 
there  are  certain  witnesses  within  the  territorial  jurisdic¬ 
tion  of  the  United  States”  some  of  whom  are  specifically 
named  in  the  petition,  “who  have  knowledge  of  facts  a|hd 
can  give  evidence  adequate  to  convince  the  Commission!  of 
the  liability  of  Germany  for  the  destruction  of  the  Black  Tbm 
Terminal  and  the  Kingsland  plant,  but  whose  testimony 
cannot  be  obtained  without  authority  to  issue  subpoenas 
and  to  subject  such  witnesses  to  penalties  for  failure  to  tes¬ 
tify  fully  and  truthfully”,  (3)  that  evidence  can  be  pro¬ 
duced  “to  show  that  the  Commission  has  been  misled  by 
the  German  evidence”,  (4)  “That  there  has  also  come 
light  evidence  of  collusion  between  certain  German  a 
American  witnesses  of  a  most  serious  nature  to  defeat  thcjse 
claims.” 

This  petition  was  filed  with  the  proper  officers  of  the 
Commission,  but  no  action  has  been  taken  upon  it. 

i 

i 

i 
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In  May,  1933,  the  Umpire  was  apprised  of  the  disagree¬ 
ment  of  the  American  and  German  Commissioners  with 
respect  to  the  power  of  the  Commission  to  entertain  the 
application.  The  German  Commissioner  by  letter  of  May 
5,  1933,  addressed  to  the  Umpire,  enclosing  a  copy  of  his 
letter  to  the  American  Commissioner  of  even  date  and  a 
copy  of  his  opinion  on  the  question  of  reopening,  brought 
the  situation  to  the  attention  of  the  Umpire.  The  German 
Commissioner’s  letter  is  as  follows: 

Hamburg,  May  5th  1933. 

My  dear  Mr.  Justice, 

I  beg  to  hand  you  herewith  a  copy  of  a  letter  I  wrote  to 
Mr.  Anderson  and  also  a  copy  of  an  opinion  I  wrote  on  the 
question  whether  or  not  our  Commission  has  the  right  to 
reopen  a  case. 

Though  from  a  strictly  formal  point  of  view  you,  as  our 
Umpire,  are  not  interested  in  the  question  but  after  it  has 
been  certified  to  vou  bv  the  two  National  Commissioners,  I 
feel  it  is  my  duty  to  keep  you  informed  on  what  is  going 
on,  since  I  am  afraid  that  Mr.  Anderson  and  I  might  not 
agree  on  the  issue. 

I  remain,  my  dear  Mr.  Justice, 

very  sincerely  yours, 
[Signed  1  W.  Kiesselbach. 

Mr.  Justice  Owen  J.  Roberts, 

United  States  Supreme  Court, 

Washington,  D.  C. 

His  letter  to  the  American  Commissioner  appears  in  the 
minutes  of  the  Commission’s  meeting  of  October  31, 
40  1933,  and  his  opinion  enclosed  therewith  and  the 

American  Commissioner’s  opinion  are  embodied  in 
the  American  Commissioner’s  certificate  of  disagreement 
handed  to  the  Umpire  at  that  meeting.  An  additional  opin¬ 
ion  of  the  German  Commissioner  was  filed  on  November  22 
and  a  supplemental  opinion  of  the  American  Commissioner 
on  November  27. 

The  foregoing  statement  will  serve  to  disclose  the  nature 
of  the  points  upon  which  the  Commissioners  are  in  dis¬ 
agreement.  A  preliminary  question  of  procedure  arises 
which  must  also  be  decided.  It  may  be  stated  as  follows: 
May  the  Umpire,  in  the  absence  of  a  joint  certificate  submit- 
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ting  that  question  to  the  Umpire,  decide  a  question  to 
which  the  two  national  Commissioners  are  in  disagreement? 
If  this  preliminary  question  be  answered  in  the  affirmative, 
then  two  others  of  substance  remain  for  decision,  as  fol¬ 
lows: 

Has  the  Commission  the  power  to  pass  upon  the  extent 
of  its  own  jurisdiction? 

If  it  has,  then  does  this  jurisdiction  extend  to  the  [re¬ 
opening  of  a  case,  once  decided,  by  reason  of  after-disejov- 
ered  evidence,  or  disclosure  that  testimony  offered  ^jvas 
fraudulent,  or  a  showing  of  collusion  between  witnesses  jfor 
the  two  Governments,  and  that,  in  consequence,  the  Com¬ 
mission  was  misled  bv  the  record  as  made  at  the  time  ofSits 

•> 

decision  l 

Orderly  procedure  would  have  required  that  these  issjies 
be  decided  by  the  Umpire  before  the  filing  of  the  tendered 
evidence,  since  the  right  to  tender  such  evidence  is  involved 
in  the  decision.  The  American  Agent  has,  as  I  am  advispd, 
filed  a  very  large  quantity  of  evidence,  which,  in  view]  of 
the  questions  of  power  now  mooted,  I  have  thought  it  im¬ 
proper  to  examine  or  to  treat  as  forming  part  of  the  reccjrd 
in  the  cases. 

Addressing  myself  to  the  preliminary  question  of  proce¬ 
dure,  I  conclude  that  the  disagreement  of  the  national  Cotai- 
missioners  is  before  me  in  such  manner  as  to  make  it  i|ny 
duty,  under  the  Agreement  of  August  10,  1922,  between  tjhe 
two  Governments,  to  take  cognizance  of  the  disagreement 
and  decide  the  questions  involved.  The  Agreement  provides, 
in  Article  II,  “The  two  Governments  shall  bv  agreement 
select  an  umpire  to  decide  upon  any  cases  concerning  which 
the  commissioners  may  disagree,  or  upon  any  points  pf 
difference  that  may  arise  in  the  course  of  their  proceed¬ 
ings.”  The  duty  of  the  Umpire  under  the  plain  terms  of 
the  document  arises  automatically  upon  a  disagreement 
between  the  Commissioners  and  his  being  apprised  thereof. 
Under  the  Agreement  no  formal  act  is  required  to  brhjig 
into  operation  the  authority  thus  vested  in  the  Umpire. 
Rule  VIII  (a),  entered  February  14,  1924  (amending  that 
rule  as  originally  enacted  on  November  15,  1922),  reader 
“The  two  National  Commissioners  will  certify  in  writing 
to  the  Umpire  for  decision  (1)  any  case  or  cases  concern¬ 
ing  which  the  Commissioners  may  disagree,  or  (2)  any 
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point  or  points  of  difference  that  may  arise  in  the  course 
of  their  proceedings,  accompanied  or  supplemented  by  any 
statement  in  writing  which  either  of  them  may  desire  to 
make  of  his  opinion  with  respect  to  the  decision  of  the  case 
or  cases  or  point  or  points  of  difference  certified.’’  But 
rules  adopted  by  the  Commission  as  a  matter  of  its  own 
convenience  and  for  the  guidance  of  the  national 
41  Agents  can  not  contravene  the  explicit  terms  of  the 
instrument  which  created  the  Commission.  This 
brings  me  to  the  questions  of  substance. 

May  the  Commission  pass  upon  its  own  jurisdiction? 

The  Agreement  of  the  two  Governments  created  the 
Commission  to  deal  with  three  classes  of  claims  specified 
in  Article  I  arising  by  reason  of  obligations  undertaken  by 
Germany  under  the  Treaty  of  Berlin  of  August  25,  1921. 
While  at  the  date  of  the  execution  of  the  Agreement,  Au¬ 
gust  10,  1922,  it  was  known  that  such  claims  would  be  num¬ 
erous  and  amount  in  the  total  to  a  huge  sum,  the  nature  and 
the  validity  of  the  separate  claims  which  might  be  sub¬ 
mitted  were  unknown.  It  was  for  the  purpose  of  passing 
upon  these  claims,  both  as  to  validity  and  amount,  that  the 
Commission  was  created.  At  the  very  threshold  the  tri¬ 
bunal  might  encounter  in  each  case  the  question  whether 
the  claim  presented  fell  within  the  categories  of  those  to 
be  adjudicated  or  was  outside  the  scope  of  the  Treaty  and 
the  Agreement.  In  this  aspect  the  Commission  was  bound 
to  determine  its  own  jurisdiction,  and  for  that  purpose  to 
interpret  and  apply  the  terms  of  the  Agreement  which 
created  it. 

A  decision  that  it  had  jurisdiction  of  a  claim  was  by  the 
very  terms  of  the  Agreement  to  be  accepted  by  both  Gov¬ 
ernments  as  final  and  binding  upon  them  (Article  VI). 
The  Agreement  submits  the  questions  for  decision  as  be¬ 
tween  the  two  Governments  to  the  Commission.  What 
those  questions  are  must  be  determined  within  the  four 
corners  of  the  instrument.  It  is  not  within  the  competency 
of  either  Government  to  retract  the  authority  which  it  con¬ 
ferred  upon  the  Commission.  If  that  body  may  not  from 
the  terms  of  the  Agreement  ascertain  what  power  was  con¬ 
ferred,  it  would  be  wholly  incompetent  to  act  except  in  an 
advisory  capacity,  and  none  of  its  decisions  could  in  the 
nature  of  the  case  be  accepted  as  final  and  binding  by  the 
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Governments,  as  the  Agreement  states  they  shall  be.  Iiow 
the  Commission  shall  proceed  with  its  task,  the  fornf  of 
pleading  to  be  adopted,  the  manner  of  hearing  (subject  to 
what  is  hereafter  stated  in  respect  of  Article  VI),  the  f<t>rtn 
and  entry  of  its  decisions,  its  control  over  a  case  after  ajdc- 
cision  is  rendered,  are  all  left  to  its  determination  and  ifeg- 
ulation. 

The  Agreement  is  to  be  read  in  the  light  of  its  langujage 
and  its  purpose;  and  where  it  is  silent,  the  powers  and  flu- 
ties  of  the  Commission  are  to  be  determined  according  to 
the  nature  of  the  function  entrusted  to  it.  I  have  no  dojubt 
that  the  Commission  is  competent  to  determine  its  own  jur¬ 
isdiction  by  the  interpretation  of  the  Agreement  creating 
it.  Any  other  view  would  lead  to  the  most  absurd  results 
— results  which  obviously  the  two  Governments  did  not  In¬ 
tend. 

This  brings  me  to  the  second  question  of  substance. 

Has  the  Commission  the  power  to  reopen  a  case  up(on 
the  showing  made  by  the  pending  petition  ? 

The  answer  to  this  question  must  also  be  found  in  the 
terms  of  the  Agreement  creating  the  Commission.  On  the 
one  hand  it  is  pointed  out  that  the  preamble  refers  to  t|he 
desire  of  the  parties  that  “the  amount  to  be  paid  by  Ger¬ 
many  in  satisfaction  of  Germany’s  financial  obligations 
*  *  *”  be  determined.  The  fact  that  “amount” j is 
42  singular  rather  than  plural  and  while  various  claims 
of  American  citizens  and  the  Government  are  in¬ 
volved,  in  the  ultimate  Germany  is  to  pay  a  total  ascer¬ 
tained  by  the  addition  of  all  the  claims  allowed,  is  said  to 
make  the  Commission  the  arbiter  of  a  single  suit  or  action 
consisting  of  thousands  of  counts,  each  count  representing 
the  claim  of  an  American  national  or  of  the  Government  fjf 
the  United  States.  It  is  insisted  that  the  Commission  is 
limited  by  few  covenants,  rules,  or  directions  to  be  found  in 
the  Agreement,  that  it  may  proceed  practically  as  it  se£s 
fit  to  accomplish  the  task  committed  to  it,  that  its  only  con¬ 
cern  is  justice  and  equity  as  between  the  Nations  signatory 
to  the  Agreement,  and  that  if  in  justice  and  equity  it  should 
rehear  a  case  nothing  in  the  Agreement  or  in  the  constitu¬ 
tion  of  the  Commission  stands  in  the  way.  The  argument 
is  that  in  effect  the  tribunal  sits  without  terms  or  sessions 
as  a  continuing  tribunal,  trying  a  single  case,  and  its  doors 
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are  never  closed  to  the  litigants  before  it  until  it  shall  have 
completed  this  task  and  formally  disbanded. 

On  the  other  hand  it  is  contended  that  each  of  the  claims 
presented  constitutes  a  case  within  the  meaning  of  the 
Agreement;  that  each  is  initiated  by  a  petition  or  memorial 
to  which  an  answer  is  filed,  thus  making  up  an  issue  for 
trial;  that  it  was  intended,  when  the  Commission  reached 
a  decision  in  any  such  case,  the  decision  should  be  final  and 
binding  upon  the  parties;  that  the  Commission  is  without 
power,  once  it  has  rendered  its  decision  in  a  case,  to  re¬ 
open  or  rehear  it  for  any  reason. 

I  think  these  positions  are  both  extreme  and  that  neither 
represents  the  true  construction  of  the  Agreement  or  an 
accurate  definition  of  the  Commission’s  powers. 

I  am  not  persuaded  that  the  use  of  the  word  “amount” 
in  the  preamble  makes  the  Commission  a  tribunal  to  try  a 
single  action  divided  into  counts.  There  is  much  to  indi¬ 
cate  that,  while  the  total  of  the  awards  is  to  be  taken  to 
make  up  the  amount  due  by  Germany,  the  claims  presented 
are  to  be  treated  as  individual  cases.  Thus  in  Article  II, 
where  reference  is  made  to  the  selection  of  the  Umpire, 
his  function  is  amongst  other  things  specified  as  “to  de¬ 
cide  upon  any  coses  concerning  which  the  commissioners 
may  disagree,  *  *  *  And  cases  are  in  this  sentence  dis¬ 
tinguished  from  questions.  Article  IV  provides  that  “The 
commissioners  shall  keep  an  accurate  record  of  the  ques¬ 
tions  and  cases  submitted  *  *  The  uniform  practice  of 
the  Commission  indicates  this  understanding  of  its  func¬ 
tion,  for  each  claim  has  been  treated  as  initiating  a  sepa¬ 
rate  case  and  has  eventuated  in  a  separate  decision  (a  de¬ 
cision  of  it  as  a  separate  case:  even  though  as  a  conveni¬ 
ence  the  Commission  in  one  document  frequently  dismissed 
a  number  of  claims  and  less  frequently  rendered  awards 
in  a  number  of  cases,  each  received  the  same  treatment  as 
if  the  decision  thereof  had  been  expressed  in  a  record  de¬ 
voted  to  it  alone).  On  the  part  of  the  United  States  this 
method  of  dealing  with  the  claims  has  been  recognized  in  the 
Settlement  of  War  Claims  Act  of  1928  where  provision  is 
made  for  the  certification  to  the  Treasury  of  the  awards 
of  the  Commission  as  they  are  made  upon  individual 
claims. 
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My  view  is  that  the  Commission  is  a  tribunal  sitting  cjon- 
tinuouslv  with  all  the  attributes  and  functions  cjf  a 
43  continuing  tribunal  until  its  work  shall  have  been 
closed;  and  that  as  such  tribunal  it  is  engaged  in 
the  trial  and  adjudication  of  a  large  number  of  separate 
and  individual  cases. 

The  German  Government  would  have  me  draw  from  these 
premises  the  ultimate  conclusion  that  the  Commission  is 
without  power  to  reopen  any  case  in  which  it  has  made  a 
decision,  and  in  support  of  this  view  refers  to  the  last  pa|ra- 
grapli  of  Article  VI,  which  provides  “The  decisions  of  jthe 
commission  and  those  of  the  umpire  (in  case  there  may!  be 
any)  shall  he  accepted  as  final  and  binding  upon  the  two 
Governments.”  This  paragraph,  in  my  judgment,  fur¬ 
nishes  no  aid  to  the  German  argument.  It  is  a  covenant 
as  between  the  two  Nations  binding  each  of  them  with  re¬ 
spect  to  any  decisions  which  may  be  made.  But  it  is  to  jbe 
observed  that  neither  this  paragraph  nor  any  other  pro¬ 
vision  of  the  agreement  purports  to  define  what  is  or  wlfat 
shall  be  considered  a  “decision  of  the  commission”.  Itj  is 
left  to  the  Commission  to  determine  when  its  decision  upjon 
any  claim  is  final.  It  has  no  concern  with  the  action  taken 
in  consequence  of  its  awards.  It  is  a  matter  for  the  t>vo 
sovereigns  to  carry  out  their  agreement  that  they  shall  Ac¬ 
cept  the  decisions  as  final  and  binding.  If  a  decision  shoiild 
be  revised  by  the  Commission  as  a  result  of  a  rehearing 
and  a  new  decision  reached  in  a  particular  case,  the  Coiju- 
mission  would  have  no  concern  with  the  adjustment  of  the 
settlement  consequent  upon  its  action.  A  court  may  often 
render  a  judgment  which,  by  reason  of  what  has  occurred, 
it  is  not  possible  to  execute  in  accordance  with  its  ternis, 
but  the  mere  fact  that  the  judgment  may  be  incapable  pf 
execution  in  part  or  in  whole  in  no  way  alters  the  jurisdic¬ 
tion  of  the  tribunal  or  indeed  its  duty  to  render  such  judg¬ 
ment  as  to  justice  and  right  may  appertain. 

With  this  preliminary  general  statement  as  to  the  juris¬ 
diction  of  the  Commission,  I  address  myself  to  a  determi¬ 
nation  of  its  power  to  reopen  a  case  in  which  it  has  re 
dered  a  decision.  , 

1.  I  think  it  clear  that  where  the  Commission  has  mis¬ 
interpreted  the  evidence,  or  made  a  mistake  in  calculation, 
or  where  its  decision  does  not  follow  its  fact  findings,  qr 
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where  in  any  other  respect  the  decision  does  not  comport 
with  the  record  as  made,  or  where  the  decision  involves  a 
material  error  of  law,  the  Commission  not  only  has  power, 
but  is  under  the  duty,  upon  a  proper  showing,  to  reopen 
and  correct  a  decision  to  accord  with  the  facts  and  the  ap¬ 
plicable  legal  rules.  My  understanding  is  that  the  Com¬ 
mission  has  repeatedly  done  so  where  there  was  palpable 
error  in  its  decisions.  It  is  said  on  behalf  of  Germany  that 
this  has  never  been  done  except  where  the  two  Agents 
agreed  that  such  course  under  the  circumstances  was 
proper.  And  the  argument  is  drawn  from  this  fact  that 
the  Commission  is  without  power  to  take  such  action  of  its 
own  motion  or  in  the  face  of  opposition  by  either  Agent. 
I  can  not  follow  this  argument. 

If  the  Commission’s  decisions  once  made  are  final  and 
the  body  wholly  without  power  to  reopen  them,  then  a  case 
once  decided  can  only  be  reopened  by  a  formal  agreement 
of  the  two  Governments  amending  the  Agreement 
44  under  which  the  Commission  sits,  for  no  additional 
power  can  be  conferred  upon  the  tribunal  except  by 
the  parties  who  called  it  into  being  and  gave  whatever  jur¬ 
isdiction  it  originally  possessed.  If,  therefore,  a  case  may 
be  reopened  by  consent,  the  same  action  may  be  taken  with¬ 
out  consent.  The  first  petition  for  reopening  and  rehear¬ 
ing  filed  in  these  cases  by  the  American  Agent  was  based 
on  grounds  such  as  arc  above  described.  I  have  no  doubt 
that  the  Commission  had  power  to  consider  that  petition 
and  to  deal  with  the  case  in  the  light  of  the  matters  it 
brought  forward. 

2.  I  come  now  to  the  question  of  jurisdiction  to  reopen 
for  the  presentation  of  what  is  usually  known  in  judicial 
procedure  as  afterdiscovered  evidence.  I  am  of  opinion 
that  the  Commission  has  no  such  power. 

In  cases  where  a  retrial  is  granted  or  a  reopening  and  re¬ 
hearing  indulged  for  the  submission  of  so-called  after-dis¬ 
covered  evidence,  this  is  usually  by  a  court.  It  is  to  the  in¬ 
terest  of  the  public  that  litigation  be  terminated,  and  mu¬ 
nicipal  tribunals  have  the  power  to  set  a  case  for  trial  and 
to  compel  the  parties  to  proceed.  While  they  will  not  com¬ 
pel  a  litigant  to  proceed  without  hearing  his  reasons  for 
delay,  neither  party  has  a  right  to  hold  the  case  open  until 
he  feels  that  he  has  exhausted  all  possible  means  of  obtain- 
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mg’  evidence.  If  such  right  existed,  courts  would  be  unable 
to  function.  By  analogy,  if  this  Commission  had  the  power 
to  make  an  order  to  close  the  proofs  in  any  case  and  com¬ 
pel  the  parties  to  proceed,  either  party  who  was  not  then 
ready,  because  it  had  not  exhausted  its  sources  of  informa¬ 
tion  and  evidence,  might  well  have  an  equity  to  ask  a  re¬ 
opening  that  it  might  be  permitted  to  offer  evidence  there¬ 
tofore  unavailable. 

But  the  situation  here  is  quite  otherwise.  Article!  VI, 
second  paragraph,  provides  “The  commission  shall;  re¬ 
ceive  and  consider  all  written  statements  or  documents 
which  may  be  presented  to  it  by  or  on  behalf  of  the  respec¬ 
tive  Governments  in  support  of  or  in  answer  to  any  daiim.” 
All  must  admit  the  parties  intended  the  Commission  should 
not  sit  indefinitely  but  should  expeditiously  complete!  its 
work.  The  agreement  provides  that  all  claims  to  be  {con¬ 
sidered  must  be  brought  to  the  Commission’s  attention 
within  six  months  of  its  first  session.  But,  on  the  other 
hand,  no  time  limit  whatever  was  set  in  the  original  Agree¬ 
ment  for  the  closing  of  proofs.  In  contradistinction,  shell 
a  mandatory  provision  for  closing  proofs  was  embodied  in 
the  supplementary  Agreement  of  December  31,  1928,  art  to 
claims  embraced  within  the  scope  of  that  instrument. 

The  Commission  has  from  its  inception  been  sensiblq  of 
its  lack  of  power  to  compel  the  closing  of  the  record  and  {the 
final  submission  of  any  case.  While  it  has  urged  the  Agojits 
to  complete  their  records  and  to  submit  and  argue  thjeir 
cases  upon  such  completion  and  has  sought  the  cooperation 
of  the  Agents  to  bring  the  cases  to  final  submission,  it  has 
never,  as  I  am  advised,  entered  an  order  for  the  final  elps- 
ing  of  the  record  in  any  case  without  consent  or  over  objjce- 
tion.  I  do  not  think  it  has  power  so  to  do.  The  clause 
(pioted  from  Article  VI  compels  the  reception  of  any  writ¬ 
ten  statement  or  document  presented  by  either  party. 
45  As  I  read  this  provision,  so  long  as  either  party  isjof 
opinion  that  written  statements  or  documents  arejor 
may  be  available  in  support  of  its  contention  it  may  of  rigjht 
demand  that  the  Commission  await  the  filing  thereof  bcfcjrc 
final  submission  of  the  cause.  The  American  Agent  was  un¬ 
der  no  obligation  to  close  his  record  and  submit  his  case  jat 
The  Hague  if  he  knew,  or  had  reason  to  expect,  that  furthjer 
evidence  was  obtainable. 
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It  is  suggested  in  the  petition  for  reopening  that  the 
United  States  was  unable  to  obtain  the  evidence  from  cer¬ 
tain  witnesses  without  the  power  to  compel  their  testimony. 

This  fact  was  as  obvious  in  the  autumn  of  1930  as  it  is  todav. 

%> 

The  German  Government  availed  itself  of  its  ordinance  of 
June  2S,  1923,  which  permitted  the  summoning  of  witnesses, 
placing  them  under  oath,  examining  them  before  a  court, 
and  rendering  them  liable  to  penalty  for  false-swearing.  Xo 
reason  is  apparent  why  a  similiar  statute  could  not  at  any 
time  have  been  adopted  in  the  United  States.  The  best  evi¬ 
dence  that  it  could  is  that  when  the  American  Agent  and 
the  Department  of  State  requested  the  passage  of  such  a 
law  it  was  promptly  enacted  and  has  been  availed  of  in  ob¬ 
taining  evidence  now  proffered  (Act  of  June  7,  1933).  The 

lack  of  an  instrument  which  would  have  been  readv  to  hand 

•> 

if  requested  can  not  excuse  the  failure  to  obtain  the  testi¬ 
mony  thereby  obtainable. 

The  agreement  does  not  contemplate  that  when  the  two 
Agents  signify  their  readiness  to  submit  a  case  and  do  sub¬ 
mit  it  upon  the  record  as  then  made  to  their  satisfaction, 
obtain  a  hearing  and  decision  thereon,  the  Commission  shall 
have  power  to  permit  either  Agent  to  add  evidence  to  the 
record  and  to  reconsider  the  case  upon  a  new  record  thus 
made. 

3.  The  petition  now  under  consideration  presents,  in  the 
main,  a  situation  different  from  either  of  those  above  dis¬ 
cussed.  Its  allegations  are  that  certain  witnesses  proffered 
by  Germany  furnished  the  Commission  fraudulent,  incom¬ 
plete,  collusive,  and  false  evidence  which  misled  the  Com¬ 
mission  and  unfairly  prejudiced  the  claimants’  cases;  that 
certain  witnesses,  including  some  who  previously  testified, 
who  are  now  within  the  United  States,  have  knowledge  and 
can  give  evidence  which  will  convince  the  Commission  that 
its  decision  was  erroneous;  that  evidence  has  come  to  light 
showing  collusion  between  certain  German  and  American 
witnesses  to  defeat  the  claims.  These  are  serious  allega¬ 
tions,  and  I  express  no  opinion  of  the  adequacy  of  the  evi¬ 
dence  tendered  by  the  American  Agent  to  sustain  them.  I 
have  refrained  from  examining  the  evidence  because  I 
thought  it  the  proper  course  at  this  stage  to  decide  the  ques¬ 
tion  of  power  on  the  assumption  that  the  allegations  of  the 
petition  may  be  supported  by  proof;  postponing  for  the 
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consideration  of  the  Commission  the  probative  value  of  the 
evidence  tendered. 

The  petition,  in  short,  avers  the  Commission  has  been 
misled  by  fraud  and  collusion  on  the  part  of  witnesses! and 
suppression  of  evidence  on  the  part  of  some  of  tljiem. 
4(5  The  Commission  is  not  functus  officio.  It  still  sitjs  as 
a  court.  To  it  in  that  capacity  are  brought  changes 
that  it  has  been  defrauded  and  misled  by  perjury,  collusion, 
and  suppression.  No  tribunal  worthy  its  name  or  of  any 
respect  may  allow  its  decision  to  stand  if  such  allegations 
are  well-founded.  Every  tribunal  has  inherent  powej-  to 
reopen  and  to  revise  a  decision  induced  by  fraud.  If  it  ljnay 
correct  its  own  errors  and  mistakes,  a  fortiori  it  may,  while 
it  still  has  jurisdiction  of  a  cause,  correct  errors  into  which 
it  has  been  led  by  fraud  and  collusion. 

I  am  of  opinion,  therefore,  that  the  Commission  has  pojwer 
to  reopen  these  cases,  and  should  do  so,  in  order  that  it  i|iav 
consider  the  further  evidence  tendered  by  the  American 
Agent  and,  dependent  upon  its  findings  from  that  evidence 
and  any  that  may  be  offered  in  reply  on  behalf  of  Germany, 
either  confirm  the  decisions  heretofore  made  or  alter  them 
as  justice  and  right  may  demand. 

Done  at  Washington  December  15,  1933. 

OWEN  J.  ROBERTS, 
Umpire. 

47  Exhibit  IT  j 

Before  the  Mixed  Claims  Commission  j 

United  States  and  Germany 
Docket  Nos.  8103,  8117,  et  al. 

I 

United  States  of  America  on  behalf  of  Lehigii  Valley 
Railroad  Company,  Canadian  Car  and  Foundry  Com¬ 
pany,  ET  AL. 

VS. 

Germany 

Decision  of  the  Commission  Rendered  by  the  Umpire  j 

1.  Within  the  meaning  and  intent  of  the  agreement  jby 
which  the  Commission  was  constituted  and  its  powers  (jlc- 
fined,  there  exists  a  disagreement  between  the  two  national 
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commissioners.  As  I  participated  with  them  in  the  confer¬ 
ences  after  submission  of  the  cases,  I  am  cognizant  of  the 
disagreement,  which  makes  it  mv  dutv  to  act  in  the  decision 
of  the  cases.  If  more  were  needed,  I  have  before  me  the 
certificate  and  opinion  of  the  American  Commissioner.  Ac¬ 
cordingly  I  report  by  opinion  as  Umpire. 

2.  I  concur  in  the  views  expressed  by  the  American  Com¬ 
missioner  to  the  effect  that  the  withdrawal  of  the  German 
Commissioner,  after  submission  by  the  parties,  and  after 
the  tribunal,  having  taken  the  cases  under  advisement,  pur¬ 
suant  to  its  rules,  was  engaged  in  the  task  of  deciding  the 
issues  presented,  did  not  oust  the  jurisdiction  of  the  Com¬ 
mission.  The  full  discussion  of  this  matter  bv  the  Ameri- 
can  Commissioner  renders  it  unnecessarv  for  me  to  do  more 
than  to  express  my  agreement  with  his  reasoning  and  his 
conclusions.  I  hold  that  the  Commission  as  now  constituted 
has  jurisdiction  to  decide  the  pending  motions. 

3.  The  decision  filed  at  Washington  in  1932  having  been 
set  aside,  the  cases  are  now  before  the  Commission  on  the 
motion  of  the  American  Agent  to  set  aside  the  decision  on 
the  merits  rendered  as  the  result  of  the  submission  at  the 
Hague  in  1930  and  to  grant  a  rehearing  on  the  whole  rec¬ 
ord,  comprising  the  proofs  offered  before  and  after  the 
Hague  decision.  The  grounds  of  this  motion  sufficiently  ap¬ 
pear  from  prior  decisions  of  the  Commission. 

4.  As  set  forth  in  the  American  Commissioner’s  opinion, 
he  and  the  Umpire  agreed  in  the  conclusion  that  the  motion 
should  be  granted  because  the  United  States  had  proved  its 
allegation  that  fraud  in  the  evidence  presented  by  Germany 
misled  the  Commission  and  affected  its  decision  in  favor  of 
Germany.  The  German  Commissioner  was  apprised  of  this 
conclusion  before  he  withdrew  from  the  deliberations  of  the 
Commission.  He  insisted,  nevertheless,  that  before  the  mo¬ 
tion  should  be  granted,  the  Commission  should  examine  the 
proofs  tendered  by  the  United  States  to  determine  whether 
the  claims  had  been  made  good.  This  was  on  the  ground 
that,  though  the  Commission  had  been  misled  by  false  and 
fraudulent  testimony,  that  fact  would  be  immaterial  if,  as 

an  independent  consideration,  the  United  States  had 
48  in  its  own  cases  failed  to  sustain  the  burden  of  proof 

incumbent  upon  it.  The  American  Commissioner  and 
the  Umpire  thereupon  agreed  to  go  beyond  what  they 
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thought  the  necessary  function  of  the  Commission  in!  the 
circumstances  and  proceed  to  canvass  with  the  German 
Commissioner  the  cases  as  made  by  the  United  States. 
During  the  course  of  this  investigation  the  German  Cjom- 
missioner  withdrew. 

5.  Much  evidence  has  been  submitted  since  the  decision 
of  1932  which  corroborates  the  testimony  of  Herrmann  jand 
Hilken  and  weakens  the  attacks  on  their  credibility.  Thjs  is 
examined,  analyzed  and  compared  with  the  record  as  it 
stood  when  the  case  was  submitted  at  the  Hague,  in  jthe 
opinion  of  the  American  Commissioner,  and  no  purpose 
would  be  served  bv  restatement  of  the  same  matters  in  {his 
opinion.  In  my  view  the  statements  of  Wozniak  to  Depart¬ 
ment  of  Justice  agents  and  to  the  Bureau  of  Naturaliza¬ 
tion  ;  tlie  testimony  of  Herrmann,  Hilken,  Wozniak,  Ahrei|idt, 
Thorne,  and  Hilken,  Sr.,  taken  in  open  court,  under  the 
statute;  and  the  material  drawn  from  the  files  of  the  East¬ 
ern  Forwarding  Company,  and  the  evidence  as  to  the  jso- 
callcd  Lvndhurst  testimony,  is  persuasive  that  the  Com¬ 
mission  was  seriously  misled  to  the  conclusion  it  reached 
upon  the  submission  at  the  Hague. 

6.  All  of  the  above  tends  to  strengthen  the  cases  of  {he 
United  States.  As  is  admitted,  the  Herrmann  message,!  if 
genuine,  establishes  Germany’s  responsibility  in  both  casjes. 
In  the  decision  of  1932  the  Commission  was  unable  to  make 
an  affirmative  finding  of  the  authenticity  of  the  message.  |  A 
large  body  of  evidence  has  since  been  introduced  addressed 
to  the  considerations  which  caused  the  Commission  to  with¬ 
hold  such  a  finding.  This  is  examined  and  discussed  |at 
length  in  the  opinion  of  the  American  Commissioner,  apd 
there  is  no  need  to  add  to  what  he  had  said.  The  circum¬ 
stances  of  the  production  of  the  document  to  the  claimants 
and  the  incidents  of  its  transmission  and  delivery  to  Hilken 
have  been  cleared  up.  The  Qualters  story  has  been  com¬ 
pletely  discredited,  and  its  demolition  involves  serious  im¬ 
plications  concerning  Germany’s  defense.  The  views  for¬ 
merly  held  respecting  the  expert  evidence  must  be  revised 
in  the  light  of  the  evidence  of  Osborn  and  the  letters  ai^d 
documents  exhibiting  his  activities  and  attitude.  Further 
argument  and  extended  study  of  the  contents  of  the  mes¬ 
sage,  and  of  Hinsch’s  and  Siegel’s  testimony,  and  com¬ 
parison  with  the  record  as  it  stood  prior  to  the  Hague  ar- 
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gument,  tends  to  negative  the  adverse  conclusions  hereto¬ 
fore  drawn  from  the  references  to  current  and  past  events 
and  to  persons  and  places  contained  in  the  message.  I 
agree  with  the  American  Commissioner  that  on  the  evi¬ 
dence  now  before  the  Commission  the  decision  must  be  in 
favor  of  the  authenticity  of  the  message. 

7.  I  find  that,  for  the  reason  alleged  by  tile  United  States 
in  its  petitions  for  rehearing, — material  fraud  in  the  proofs 
presented  by  Germany,  and  for  the  further  reason  that  on 
the  record  as  it  now  stands  the  claimants’  cases  are  made 
out,  the  pending  motions  should  be  and  they  are  granted. 

(signed)  OWEN  J.  ROBERTS 

Umpire. 

Done  at  Washington 
June  15, 1939. 
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AWARDS  GRANTED  BY 
MIXED  CLAIMS  COMMISSION 
TO  SABOTAGE  CLAIMANTS 


October  30,  1939 


Award  Holder 

Aetna  Insurance  Co. 

Docket 

No. 

8371 

Principal  Amount 
of  Award 

$  51,810.55 

467.70 
1,927.22* 

Interest  Date 

Dec.  31,  1916 
June  1,  jl917 

8231 

|  54,205.47 

26,766.78 
12,791.00 
4,171.77 
110.40 

Mar.  10,  1917 
Mar.  28,  ^L917 
June  23,  1917 
Aug.  6,  1917 

Agency  of  Canadian  Car  &  Foun¬ 
dry  Co. 

8117 

f  43,839.95 

5,871,105.20 

Jan.  31,  J.917 

Agricultural  Insurance  Co. 

8372 

12,470.13 

7,483.83 

845.04* 

Dec.  31,  1916 
June  1,  |917 

8232 

?  20,799.00 

616.25 

i 

Mar.  28,  1917 

Allemannia  Fire  Insurance  Co. 

8373 

8,365.90 

355.99* 

Dec.  31,  1916 

f  8,721.89 

1 

Alliance  Insurance  Co. 

8374 

280.62 

5.87* 

June  1,  ^917 

8233 

?  286.49 

924.38 

Mar.  28,  ^917 

American  Alliance  Insurance  Co. 

8397 

374.16 

7.83* 

June  1,  1917 

8234 

I  381.99 

1,232.50 

Mar.  28,  1917 

American  &  Foreign  Insurance  Co. 

8235 

13,768.69 

1 

June  22,  1917 

American  Central  Insurance  Co. 

8375 

5,466.41 

224.52* 

June  1,  1917 

j 

I  5,690.93 

8236 

1,232.50 

Mar.  28,  1917 

•No  interest. 
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Award  Holder 

Capital  Fire  Ins.  Co. 


Central  Manufacturers  Ins.  Co., 
successor  to  Ohio  Millers  Mu¬ 
tual  Fire  Ins.  Co. 

City  of  New  York  Insurance  Co. 


Columbia  Ins.  Co. 

Commercial  National  Fire  Ins.  Co. 
by  Central  Trust  Co.  of  Ill., 
Receiver 

Commercial  Union  Fire  Ins.  Co.  of 
New  York 


Commonwealth  Ins.  Co.  of  New 
York 


Continental  Ins.  Co. 


County  Fire  Ins.  Co.  of  Phila. 


•No  interest. 


Docket 

No. 

8383 

Principal  Amount 
of  Award 

249.15 

1,728.97 

84.18* 

Interest  Date 

Dec.  31,  1916 
June  1,  1917 

i 

* 

2,062.30 

1 

1 

8275 

54,450.00 

Mar.  2i 

3,  1917 

8385 

1,628.06 

69.28* 

Dec.  3; 

L,  1916 

* 

1,697.34 

1 

i 

8242 

1,258.85 

Mar.  21 

3,  1917 

8240 

2,500.00 

1 

Mar.  13,  1917 

i 

8387 

2,474.11 

3.91* 

June  : 

1 

lj,  1917 

2,478.02 

| 

i 

1 

8244 

616.25 

Mar.  28,  1917 

8388 

44,625.39 

9,724.79 

2,339.02* 

Dec.  3lj,  1916 
June  1?  1917 

1 

i 

1 

56,689.20 

i 

i 

8245 

22,562.50 

1,232.50 

Mar.  10^  1917 
Mar.  28J  1917 

? 

23,795.00 

i 

i 

8389 

18,324.03 

768.08* 

Dec.  31,  1916 

i 

1 

19,092.11 

1 

i 

i 

8246 

6,666.40 

Mar.  9,  1917 

8390 

187.08 

3.91* 

June  ! 

L,  1917 

1 

j 

1 

190.99 

| 

8247 

616.25 

Mar.  28,  1917 
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Docket  Principal  Amount 

Award  Holder  Ho.  of  Award  Interest  Date 


Currey,  Mary  Leyden 

8467 

20,000.00 

Nov.  'll 

1923 

Leyden,  Jr.,  Cornelius  J. 

12,000.00 

Nov.  1L  1923 

Leyden,  John 

14,000.00 

Nov.  1' 

1923 

Leyden,  Francis  B. 

14,000.00 

Nov.  1, 

1 

1923 

* 

60,000.00 

i 

l 

i 

Delaware,  Lackawanna  &  Western 

l 

i 

Railroad  Co. 

8296 

32,676.62 

Jan.  llj 

1917 

Equitable  Fire  &  Marine  Ins.  Co. 

8391 

187.07 

June  lj  1917 

’  3.91* 

1 

* 

190.98 

8248 

616.25 

Mar.  28j  1917 

Federal  Ins.  Co. 

8249 

10,150.33 

June  22, 

1917 

339.80 

Aug.  2,| 

1917 

1 

10,490.13 

i 

Fidelity  Phenix  Ins.  Co. 

8392 

17,846.67 

Dec.  31, i 

1916 

747.76* 

$ 

18,594.43 

8250 

6,667.20 

Mar.  8, 

1917 

Fire  Association  of  Philadelphia 

8393 

63,731.32 

Dec.  31, 

1916 

561.24 

June  1,| 

1917 

2,723.68* 

1 

! 

i 

1 

67,016.24 

8251 

6,687.50 

Mar.  9, 

1917 

2,465.00 

Mar.  28, 

1917 

f 

9,152.50. 

i 

Firemen’s  Fund  Ins.  Co. 

8394 

2,669.50 

Dec.  31, 

1916 

467.70 

June  1, 

1917 

123.38* 

1 

1 

3,260.58 

8252 

6,687.50 

Mar.  14, 

1917 

1,540.62 

Mar.  28, 

1917 

14,237.35 

July  14, 

j!917 

186.30 

Sept  18,  1917 

* 

22,651.77 

Firemen’s  Ins.  Co. 

8395 

30,319.50 

Dec.  31, 

1916 

1,290.17* 

i 

i 

* 

31,609.67 

Franklin  Fire  Ins.  Co. 

8396 

2,483.04 

Dec.  31, 

1916 

187.08 

June  1,  : 

1917 

109.57* 

8253 

616.25 

Mar.  28,  ! 

1917 

1 

2,779.69 

•No  interest 
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Docket 

Award  Holder  No. 

Glens  Falls  Ins.  Co.  839S 


8254 


Globe  &  Rutgers  Fire  Insurance  Co.  8399 


8255 


Granite  State  Fire  Ins.  Co.  8400 


8256 

Great  American  Ins.  Co.  8401 


8439 


8257 

Hanover  Fire  Ins.  Co.  8402 


8258 

Hartford  Fire  Ins.  Co.  8403 


8422 


Principal  Amount 
of  Awards 


33,890.91 

187.07 

1,446.06* 


1 

35,524.04 

616.25 

7,816.52 

1 

8,432.77 

47,388.77 

2,002.58* 

|  49,391.35 

10,422.50 

293,500.00 

74,825.00 

62,500.00 


$  441,247.50 

35,873.61 

280.62 

1,532.39* 


Interest  bate 

Dec.  31,  jl9l6 
June  1,  |1917 


Mar.  28,  jl917 
July  13,  J1917 


Dec.  31,  1916 


July  16,  |l917 
Oct.  27,  11917 
Oct  31,  11917 
Nov.  10,  1917 


Dec.  31,  PL916 
June  1,  p917 


|  37,686.62 

924.38  Mar.  28,  1917 

16,579.44  Dec.  31,  1916 
561.24  June  1,  1917 
717.25* 


|  17,857.93 

374.16  June  1,  1917 
7.83* 


$  381.99 

3,081.25  Mar.  28,  jL917 

60,215.30  Dec.  31,  1916 
187.08  June  1,  jl917 
31.38* 


$  60,433.76 

616.25  Mar.  28,  1917 

74,380.44  Dec.  31,  1916 
187.07  June  1,  1917 
3,168.99* 


|  77,736.50 

3,768.66  Dec.  31,  1916 
187.07  June  1,  1917 
164.29* 


|  4,120.02 


•No  interest 


Award  Holder 


Docket 

No. 

8259 


Hartford  Fire  Ins.  Co.,  successor 
to  Citizens  Ins.  Co.  of  Missouri  8384 

8241 

Home  Insurance  Co.  8404 


8450 

8260 


Imperial  Assurance  Co.  8405 


Insurance  Company  of  North  8406 
America 


8433 


8262 


Insurance  Co.  of  State  of  Penna.  8407 

8263 

International  Ins.  Co.  8408 


8264 

Knickerbocker  Ins.  Co.  8409 

*No  interest 


Principal  Amount 
of  Award 

32,700.00 

40,812.50 

1,232.50 


|  74,745.00 


Interest  Date 

Mar.  8,|  1917 
Mar.  14,  1917 
Mar.  28,  j  1917 


187.08 

3.91* 


June  1,  j  1917 


|  190.99 

616.25 

272,679.79 

561.24 

5,597.59* 


|  278,838.62 
8,160.73 

11,743.45 

1,848.75 

4,573.08 

31,267.21 


|  49,432.49 

2,146.45 

91.34* 


|  2,237.79 

74,838.61 

374.16 

3,064.75* 


|  78,277.52 

5,750.54 

244.70* 


|  5,995.24 

1,848.75 

45,393.69 

26,056.20 

169.95 


|  73,468.49 

20,424.00 
7,425.00 

6,658.04 

283.32* 


|  6,941.36 

15,000.00 
167.82 


Mar.  28,  1917 

Dec.  31,  1916 
June  1,  jl917 


Dec.  31,  1916 

Mar.  26,  1917 
Mar.  28,  ^917 
Mar.  30,  11917 
June  21,  jL917 


June  1,  |l917 


Dec.  31,  }916 
June  1,  f917 


Dec.  31,  l|916 


Mar.  28,  1917 
Apr.  2,  1917 
June  21,  1917 
July  25,  1917 


Dec.  31,  1?16 
Mar.  30,  1917 
June  1,  1917 

I 


Mar.  14,  1917 
Dec.  31,  1916 


29 


i 


Award  Holder 

Docket 

No. 

Principal  Amount 
ol  Award 

Interest  Date 

Lumber  Underwriters 

8265 

6,153.84 

May 

2,  1917 

Lehigh  Valley  Railroad  Co. 

8103 

9,900,322.77 

Jan. 

5,  1920 

Massachusetts  Fire  &  Marine  Ins. 
Co. 

8410 

9,974.99 

6,658.04 

707.77* 

Dec. 

June 

31,  1916 
1,  }917 

I  17,340.80 

Mechanics  &  Traders  Ins.  Co.  8411  16,794.04  Dec.  31,  l!916 

714.63* 


Mercantile  Ins.  Company 


Merchants  Fire  Assurance  Corp. 
of  N.  Y. 


Millers  National  Ins.  Co. 


Minneapolis  Fire  &  Marine  Ins.  Co. 


Monarch  Fire  Ins.  Co.,  successor 
to  Colombian  National  Fire  Ins. 
Co. 


Mutual  Fire,  Marine  &  Inland  Ins. 
Co. 

National  Fire  Ins.  Co.  of  Hartford 


$  17,508.67 

8412  61,665.65'  Dec.  31,  1916 

5,432.24  June  1,  1&17 
2,847.10* 


$ 

69,944.99 

1 

8266 

23.406.25 

Mar.  10,  1) 

917 

1,232.50 

Mar.  28,  lj 

917 

1 

24,638.75 

S413 

8,652.23 

Dec.  31,  1! 

)16 

368.17* 

1 

9,020.40 

8267 

42,075.00 

Mar.  12,  1$17 

13,774.91 

Mar.  27,  1917 

i 

1 

55,849.91 

1 

i 

8414 

12,702.06 

Dec.  31,  1^16 

4,517.02 

June  1,  1917 

732.72* 

| 

$ 

17,951.80 

8415 

16,986.88 

Dec.  31,  1916 

722.84* 

1 

17,709.72 

8386 

67,178.58 

Dec.  31,  19|L6 

2,858.62* 

1 

i 

1 

1 

70,037.20 

1 

| 

8243 

10,000.00 

Mar.  13,  1917 

8416 

60,580.00 

Dec.  31,  19i« 

8417  100,904.31  Dec.  31,  1916 

1,697.16* 


•No  interest 


f  102,601.47 

8268  8,190.09  Mar.  23,  1917 

j 

30 


66 


Docket  Principal  Amount 

Award  Holder  No.  of  Award  Interest  Date 

National  Union  Fire  Ins.  Co.  8418  2,148.46  Dec.  31,  1916 

91.42- 


1 

2,239.88 

i 

8269 

4,950.00 

Mar.  9,  1917 

Newark  Fire  Ins.  Co. 

8419 

33,265.32 

Dec.  31,  1916 

187.08 

June  1,  1917 

1,419.44- 

T 

1 

34,871.84 

8270 

616.25 

Mar.  28,  1917 

New  Brunswick  Fire  Ins.  Co. 

8420 

2,207.15 

June  1,  1917 

93.92- 

1 

1 

2,301.07 

New  Hampshire  Fire  Ins.  Co. 

8421 

16,624.99 

Dec.  31,  {L916 

280.62 

June  1,  1917 

713.31- 

I 

? 

17,618.92 

8271 

924.38 

Mar.  28,  191T 

New  York  &  Boston  Lloyds 

8272 

4,950.00 

Mar.  27,  1917 

Niagara  Fire  Ins.  Co. 

8423 

61,116.59 

Dec.  31,  1916 

187.08 

June  1,  ^.917 

2,604.68* 

1 

63,908.25 

8424 

4,176.94 

Dec.  31,  1916 

177.74- 

I 

1 

$ 

4,354.68 

i 

i 

8273 

616.25 

Mar.  28,  1917 

j 

Northern  Ins.  Co.  of  New  York 

8425 

25,221.44 

Dec.  31,  1916 

1,073.24- 

1 

1 

26,294.68 

i 

North  Biver  Ins.  Co. 

8426 

108, 7i  8.63 

Dec.  31,  1916 

4,301.94- 

i 

* 

113,080.57 

8274 

60,885.00 

Mar.  15,  1917 

3,891.93 

Mar.  22,  1917 

8,250.00 

Nov.  27,  1917 

i 

|  73,026.93 


•No  interest. 

31 


66 


Award  Holder 

Ohio  Farmers  Ins.  Co. 


Ohio  Valley  Fire  &  Marine  Ins.  Co. 
by  J.  W.  Jeffers,  Receiver 

Old  Colony  Ins.  Co. 


Orient  Ins.  Co. 


Pacific  Fire  Ins.  Co. 


Tne  Pennsylvania  Fire  Insurance 
Co. 


Phoenix  Ins.  Co. 


Providence  Washington  Ins.  Co. 


•No  interest. 


Docket  Principal  Amount 
No.  of  Award'  Interest  {Date 

8427  16,605.85  Dec.  31,  1916 

5,518.51  June  1,  1917 
432.66* 


* 

22,557.02 

i 

1 

8361 

7,425.00 

Apr.  5,j  1917 

8428 

374.16 

June  1,{  1917 

7.83* 

1 

381.99 

i 

8363 

2,491.35 

Mar.  28,  1917 

8429 

28,995.12 

Dec.  31,  |1916 

187.08 

June  1,  ',1917 

1,241.17* 

1 

1 

? 

30,423.37 

i 

! 

8276 

616.25 

Mar.  28,  t 

7  j 

1917 

8430 

155.68 

Dec.  31,  i: 

1916 

6.62* 

$ 

162.30 

8431 

70,649.48 

Dec.  31, 

1916 

374.16 

June  1,  : 

1917 

951.88* 

I 

i 

? 

71,975.52 

i 

i 

8277 

7,500.00 

Mar.  13,  i917 

1,232.50 

Mar.  28,  }917 

? 

8,732.50 

i 

1 

8434 

4,724.66 

Dec.  31,  1916 

187.07 

June  1,  1917 

204.96* 

? 

5,116.69 

I 

8278 

616.25 

Mar.  28,  1917 

8435 

8,262.00 

Dec.  31,  1916 

187.07 

June  1,  1^17 

355.48* 

1 

1 

8,804.55 

i 

i 

i 

8279 

5,732.12 

Mar.  13,  1^17 

616.25 

Mar.  28,  19|17 

5,211.00 

June  22,  I9jl7 

11,559.37 

i 

32 

i 


57 


72 


Docket  Principal  Amount 

Award  Holder  No.  of  Award  Interest  Date 


Queen  Ins.  Co. 

8436 

31,418.87 

187.08 

1,340.87* 

Dec.  31^  1916 
June  lL  1917 

! 

$ 

32,946.82 

i 

8280 

616.25 

13,028.67 

Mar.  28,  1917 
June  22,  1917 

1 

13,644.92 

Rhode  Island  Ins.  Co. 

8437 

2,143.05 

9,485.78 

494.84* 

Dec.  31i  1916 
June  1  1917 

1 

12,123.67 

i 

i 

i 

8281 

4,950.00 

Apr.  6,  1917 

Richmond  Ins.  Co.  of  N.  Y. 

8438 

268.53 

Dec.  3l,j  1916 

Mar.  15,  1917 
Mar.  22,  1917 

8282 

19,206.00 

1,357.37 

20,563.37 

Safeguard  Ins.  Co. 

8441 

4,294.07 

182.72* 

June  1,  1917 

1 

4,476.79 

i 

St.  Paul  Fire  &  Marine  Ins.  Co. 

8440 

187.07 

3.91* 

June  1,1917 

f 

190.98 

i 

| 

8283 

616.25 

Mar.  28,  1917 

Security  Ins.  Co. 

8442 

4,197.76 

172.56* 

June  1,  1917 

$ 

4,370.32 

S284 

924.38 

Mar.  28,  1917 

Springfield  Fire  &  Marine  Ins.  Co. 

8443 

23,438.40 

374.16 

1,005.20* 

Dec.  31,  1916 
June  1,  1917 

1 

j 

1 

24,817.76 

i 

i 

8285 

1,232.50 

Mar.  28,  1917 

Standard  Fire  Ins.  Co. 

8444 

187.08 

3.91* 

June  1,  PL917 

1 

190.99 

8286 

616.25 

Mar.  28,  i917 

♦No  interest 


33 

| 

l 


I 


58 


Award  Holder 

Stnyvesant  Ins.  Co. 


Stnyvesant  Ins.  Co.  as  successor  to 
Industrial  Fire  Ins.  Co. 

Underwriters  at  American  Lloyds 

Underwriters  at  Great  Western 
Lloyds 

Union  Underwriters  of  New  York 

United  States  Fire  Ins.  Co.  (with 
which  is  merged  Williamsburgh 
City  Fire  Ins.  Co.) 


United  States  Fire  Ins.  Co.  (with 
which  is  merged  Colonial  Assur¬ 
ance  Co. ) 

Virginia  Fire  &  Marine  Ins.  Co. 


Westchester  Fire  Ins.  Co. 


Westchester  Fire  Ins.  Co.  as  suc¬ 
cessor  to  U.  S.  Lloyds,  Inc. 


Docket 

Principal  Amount 

No. 

of  Award 

Interest 

Date 

8445 

3,053.57 

Dec.  31, 

1916 

129.94* 

* 

3,183.51 

i 

8287 

5,657.85 

Mar.  28, 

i  1917 

8261 

12,375.00 

Mar.  29, 

1  1917 

8288 

8,910.00 

Mar.  27, 

1917 

8289 

7,326.00 

Mar.  27, 

1917 

8290 

7,524.00 

Mar.  27, 

1917 

8446 

19,504.23 

Dec.  31, 

1916 

81.80* 

1 

19,586.03 

8449 

43,813.31 

Dec.  31, 

1916 

1,864.37* 

1 

45,677.68 

8291 

23,265.00 

Mar.  15, 

1917 

1,459.47 

Mar.  22, 

1917 

* 

24,724.47 

8292 

32,175.00 

Mar.  15, 

1917 

1,459.47 

Mar.  22, 

1917 

1 

33,634.47 

i 

8293 

4,950.00 

Mar.  28, 

1917 

8447 

18,626.94 

1 

Dec.  31, 

1916 

335.91 

806.92* 

June  3.,| 

1917 

1 

19,769.77 

8448 

14,647.23 

Dec.  31, 

1916 

467.70 

526.72* 

June  1, 

i 

1 

1917 

$ 

15,641.65 

i 

8295 

1,540.62 

Mar.  28, 

1917 

8294 

33,460.00 

June  21, 

1917 

i 


♦No  interest. 
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Order 

Filed  December  7,  1939 


This  matter  came  on  to  be  heard  the  sixth  day  of!  De¬ 
cember,  1939,  upon  the  application  of  American-Hawaiian 
Steamship  Company  for  leave  to  intervene,  Fred  K.  js’iol- 
sen,  Esq.,  appearing  for  the  applicant  for  intervention, 
John  F.  Condon,  Jr.,  Esq.,  appearing  for  the  plaintiff,  Z. 
&  F.  Assets  Realization  Corporation,  Francis  J.  McXanjara, 
Esq.,  appearing  for  the  defendants,  Cordell  Hull,  Secre¬ 
tary  of  State,  and  Henry  Morgenthau,  Jr.,  Secretary  of 
Treasury,  and  William  1).  Mitchell,  Esq.,  and  Richard  H. 
Wilmer,  Esq.,  appearing  for  intervener-defendant,  Lehigh 
Valley  Railroad  Company,  and  a  hearing  having  been  held 
thereon, 

61  IT  IS  ORDERED  this  7th  day  of  December,  to, 
that  American-Hawaiian  Steamship  Company  Ixji  al¬ 
lowed  to  intervene  and  be,  and  it  hereby  is,  made  an  addi¬ 
tional  party  plaintiff  on  the  following  conditions: 

1.  That  the  answer  of  intervener-defendant,  Lehigh  Val¬ 
ley  Railroad  Company,  shall  be  deemed  amended  so  a|s  to 
include  as  paragraph  27(a)  thereof  a  statement  that  inter¬ 
vener  is  without  knowledge  or  information  sufficient  to  fbrm 
a  belief  as  to  the  truth  of  the  allegations  in  paragraphs  2 
and  10  of  the  Bill  of  Intervention  of  the  Amcrican-Hawai- 
ian  Steamship  Company  except  that  it  admits  that  |  the 
Mixed  Claims  Commission  granted  seven  awards  in  falvor 
of  said  Steamship  Company  aggregating  a  total  principal 
amount  of  $3,044,125.00,  together  with  interest  thereon  fjom 
varying  dates  at  5%  per  annum,  and  that  plaintiff  has! 


re¬ 


ceived  on  account  of  said  awards  the  sum  of  $3,309,906^69 ; 
and  that  said  answer,  as  amended,  shall  stand  as  the  pn- 
swer  of  intervener-defendant  to  the  Bill  if  Intervention  of 
the  intervener-plaintiff  as  well  as  its  answer  to  the  original 
complaint. 

2.  That  the  intervention  of  American-Hawaiian  Steiim- 
sliip  Company  shall  not  in  any  way  operate  to  cause  any  de¬ 
lay  in  the  hearing  of  the  pending  motions  for  summary 
judgments. 


At  the  same  time  there  came  on  for  hearing,  with 


ap¬ 


pearances  as  aforesaid,  the  question  whether  the  pending 
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motions  for  summary  judgments  against  the  plaintiff  and 
against  the  intervener-plaintiff  should  be  heard  on  Monday, 
December  11,  1.039,  and  counsel  for  plaintiff,  Z.  &  F.  Assets 
Realization  Corporation,  having  stated  that  if  the 

62  hearing  of  said  motions  be  held  on  Thursdav,  De- 
eeniber  14, 1939,  he  would  file  his  affidavits  and  points 

and  authorities  in  opposition  thereto  on  Wednesday,  De¬ 
cember  13,  1939,  and  withdraw  his  pending  motion  entitled 
“Motion  to  Vacate  Service  of  Papers  on  Motion  by  Inter- 
venor  for  Summary  Judgment”,  and  counsel  for  Lehigh 
Valley  Railroad  Company  having  agreed  to  that  course, 
and  there  being  no  objection  bv  counsel  for  the  defendants, 
IT  IS  FURTHER  ORDERED 

1.  That  the  hearing  of  the  motions  for  summary  judg¬ 
ments  against  the  plaintiff  and  the  intervener-plaintiff  be 
held  on  Thursday,  December  14,  1939,  at  10  o’clock  a.  m., 
or  as  soon  thereafter  as  counsel  can  be  heard. 

2.  That  the  plaintiff  and  the  intervener-plaintiff  serve  and 
file  on  Wednesday,  December  13,  1939,  their  points  and  au¬ 
thorities  and  affidavits,  if  any,  in  opposition  to  the  motions 
for  summary  judgments. 

3.  That  the  pending  motion  of  plaintiff  entitled  “Motion 
to  Vacate  Service  of  Papers  on  Motion  by  Intervenor  for 
Summarv  Judgment”  be  treated  as  withdrawn. 

JAMES  M.  PROCTOR 

Justice 

December  7,  1939 

63  [lntcrvcncr-I)cf(  udaut  V  | 

Motions  for  Snuniiary  J uJfftncut 

Filed  November  30, 1939 

#  #  f* 

Intervener-Defendant  Lehigh  Valley  Railroad  Company 
(hereinafter  referred  to  as  Intervener),  on  its  own  behalf 
and  on  behalf  of  all  other  holders  of  awards  by  the  Mixed 
Claims  Commission  granted  pursuant  to  the  decisions  of 
said  Commission  dated  June  15,  1939,  and  October  30, 1939, 
moves  upon  the  pleadings  herein  and  upon  the  affidavits  of 
Harold  H.  Martin  and  John  J.  McClov,  both  sworn  to  No¬ 
vember  28,  1939,  annexed  hereto,  and  upon  all  the  records, 
tiles  and  proceedings  in  this  cause  for  summary  judgment 


Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL.I  77 

in  favor  of  Intervener  dismissing  the  complaint,  and,  if  the 
motion  by  American-Hawaiian  Steamship  Company,  dated 
November  24, 1909,  for  leave  to  intervene  should  be  graiited, 
dismissing  the  Bill  of  intervention  of  said  American- 

64  Hawaiian  Steamship  Company,  with  costs,  oni  the 
ground  that  there  is  no  genuine  issue  as  to  any]  ma¬ 
terial  fact  and  Intervener  is  entitled  to  such  judgment  as 
a  matter  of  law. 

Intervener,  on  its  own  behalf  and  on  behalf  of  all  ofher 
holders  of  awards  by  the  Mixed  Claims  Commission  graiited 
pursuant  to  the  decisions  of  said  Commission  dated  .June 
13,  1939  and  October  30,  1939  who  have  filed  with  defen¬ 
dant  Secretary  of  the  Treasury  applications  for  payment 
thereof,  separately  moves  upon  the  pleadings  herein,  jand 
the  affidavits  of  Harold  H.  Martin  and  John  J.  McCloy  f>otli 
sworn  to  November  28,  1939,  annexed  hereto,  and  upor^  all 
the  records,  tiles  and  proceedings  in  this  cause  for  summary 
judgment  upon  Intervener’s  cross-claim,  in  favor  of  Ipter- 
vener  and  against  defendant  Henry  Morgenthau,  Secretary 
of  the  Treasury,  on  the  ground  that  there  is  no  genuine 
issue  as  to  any  material  fact  and  that  Intervener  is  entitled 
to  such  judgment  as  a  matter  of  law. 

November  30,  1939. 

RICHARD  II.  WILMER, 
Attorney  for  Intervener-De¬ 
fendant, 

T ranspo rtat ion  Bu  i  1  d i  n g,j 
Washington,  D.  C. 

WILLIAM  D.  MITCHELL, 

New  York,  N.  V. 

Of  Counsel. 

65  Affidavit  of  Harold  H.  Martin 

Filed  November  30,  1939 

Harold  IT.  Martin,  being  duly  sworn,  deposes  and  says: 
I  am  Acting  Agent  of  the  United  States  before  the  Miyed 
Claims  Commission,  United  States  and  Germany  (herein¬ 
after  referred  to  as  the  Commission).  On  October  16, 
1922,  I  was  appointed  by  the  Secretary  of  State  as  Counsel 
to  the  Agent  of  the  United  States  before  the  Commission. 
On  November  1,  1923,  I  was  appointed  Chief  Counsel  and 
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Assistant  to  the  Agent  of  the  United  States  and  I  have  since 
continuously  acted  as  and  performed  the  duties  of  such 
Chief  Counsel  and  Assistant  to  the  Agent  of  the  United 
States.  On  September  25,  1939,  I  was  designated  by  the 
Secretary  of  State  as  Acting  Agent  of  the  United 
GO  States  before  said  Commission  to  fill  the  vacancy 
caused  by  the  death  of  the  Honorable  Robert  W. 
Bonynge,  who  continuously  over  a  period  of  more  than  six¬ 
teen  years  until  the  time  of  his  death  was  the  Agent  of  the 
United  States  before  said  Commission. 

As  Counsel  and  Assistant  to  the  Agent  of  the  United 
States  and  as  Acting  Agent  I  have  been  continuously  asso¬ 
ciated  with  the  work  of  the  Commission  from  its  creation 
and  I  am  familiar  with  the  organization  and  records  of  the 
Commission,  as  well  as  the  proceedings  taken  before  it. 
I  am  also  familiar  with  the  organization,  records  and  pro¬ 
ceedings  of  the  American  Agency  before  said  Commission. 
I  have  taken  part  in  the  disposal  of  over  20,000  claims  noti¬ 
fied  to  the  Commission  and  am  familiar  with  the  treaties  and 
agreements  under  which  the  Commission  was  created  as 
well  as  the  rules,  regulations  and  customs  under  which  it 
operated. 

In  connection  with  my  duties  as  Counsel  and  Assistant  to 
tlie  Agent  of  the  United  States,  I  have  assisted  the  Agent 
of  the  United  States  in  the  preparation  of  his  reports  to  the 
Commission  and  to  the  Secretary  of  State  and  in  his  appear¬ 
ance  before  Committees  of  the  Congress  of  the  United 
States  from  time  to  time  when  lie  reported  the  progress  of 
the  work  of  the  Commission.  I  also  took  part  in  conferences 
with  officials  of  the  Department  of  State  and  the  Depart¬ 
ment  of  the  Treasury  relating  to  matters  connected  with  the 
drafting  and  administration  of  the  Settlement  of  War 
Claims  Act  of  1928  (45  Stat.  254)  as  amended,  in  which  are 
contained  provisions  for  the  'payment  of  awards  of  the 
Mixed  Claims  Commission.  In  performing  said  duties,  I 
have  become  familiar  with  the  administration  of  said  Set¬ 
tlement  of  War  Claims  Act  and  particularly  with  the 
67  provisions  which  relate  to  the  payment  of  awards  of 
the  Commission. 

On  July  2,  1921,  the  President  of  the  United  States  ap¬ 
proved  a  Joint  Resolution  of  the  Congress  of  the  United 
States  known  generally  as  the  Knox-Porter  Resolution  (42 
Stat.  105,  106),  which  provided,  in  part,  as  follows: 
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“Sec.  5.  All  property  of  the  Imperial  German  Govern¬ 
ment,  or  its  successor  or  successors,  and  of  all  German  |na- 
tionals  which  was,  on  April  6,  1917,  in  or  has  since  that 
date  come  into  the  possession  or  under  control  of,  or  has 
been  the  subject  of  a  demand  by  the  United  States  of  Amer¬ 
ica  or  of  any  of  its  officers,  agents,  or  employees,  from  <jmy 
source  or  by  any  agency  whatsoever,  and  all  property}  of 
the  Imperial  and  Royal  Austro-Hungarian  Government,  or 
its  successor  or  successors,  and  of  all  Austro-Hungarian  na¬ 
tionals  which  was  on  December  7,  1917,  in  or  has  since  that 
date  come  into  the  possession  or  under  control  of,  or  ljias 
been  the  subject  of  a  demand  by  the  United  States  of  Amer¬ 
ica  or  any  of  its  officers,  agents,  or  employees,  from  ajny 
source  or  bv  anv  agencv  whatsoever,  shall  be  retained  jbv 
the  United  States  of  America  and  no  disposition  thereof 
made,  except  as  shall  have  been  heretofore  or  specifically 
hereafter  shall  lie  provided  by  law  until  such  time  as  the 
Imperial  German  Government  and  the  Imperial  and  Royal 
Austro-Hungarian  Government,  or  their  successor  or  suc¬ 
cessors.  shall  have  respectively  made  suitable  provision  for 
the  satisfaction  of  all  claims  against  said  Governments  i*e- 
spectively,  of  all  persons,  wheresoever  domiciled,  who  oive 
permanent  allegiance  to  the  United  States  of  America  and 
who  have  suffered  through  the  acts  of  the  Imperial  German 
Government,  or  its  agents,  or  the  Imperial  and  Royal  Aijis- 
tro-IIungarian  Government,  or  its  agents,  since  July  .11, 
1914,  loss,  damage,  or  injury  to  their  persons  or  property, 
directly  or  indirectly,  whether  through  the  ownership  of 
shares  of  stock  in  German,  Austro-Hungarian,  Americajn, 
or  other  corporations,  or  in  consequence  of  hostilities  or  bf 
any  operations  of  war.  or  otherwise,  and  also  shall  hate 
granted  to  persons  owing  permanent  allegiance  to  the 
United  States  of  America  most-favored-nation  treatment, 
whether  the  same  be  national  or  otherwise,  in  all  matters 
affecting  residence,  business,  profession,  trade,  navigation, 
commerce  and  industrial  property  rights,  and  until  the  Irti- 
perial  German  Government  and  the  Imperial  and  Roviil 
Austro-Hungarian  Government,  or  their  successor  or  suc¬ 
cessors,  shall  have  respectively  confirmed  to  the  Uniteld 
States  of  America  all  fines,  forfeitures,  penalties,  anjd 
seizures  imposed  or  made  by  the  United  States  of' 
America  during  the  war,  whether  in  respect  to  th|e 
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property  of  the  Imperial  German  Government  or  German 
nationals  or  the  Imperial  and  Royal  Austro-Hungarian 
Government  or  Austro-Hungarian  nationals,  and  shall  have 
waived  any  and  all  pecuniary  claims  against  the  United 
States  of  America.” 

In  accordance  with  such  Resolution,  which  was  incorpo¬ 
rated  in  the  Treaty  of  Berlin  between  the  United  States 
and  Germany,  signed  in  Berlin  on  August  25, 1921  (42  Stat. 
1939),  an  Executive  Agreement  between  the  United  States 
and  Germany  was  signed  at  Berlin  on  August  10,  1922  (42 
Stat.  2200)  providing  for  the  creation  of  the  Commission, 
a  mixed  commission  to  determine  the  amount  to  be  paid  by 
Germany  in  satisfaction  of  Germany’s  financial  obligations 
under  the  Treaty.  A  copy  of  that  agreement  is  annexed 
to  the  complaint  herein  as  Exhibit  A.  The  time  for  filing 
claims  was  extended  by  an  Executive  Agreement,  dated  De¬ 
cember  31,  1928  (45  Stat.  2698),  between  the  United  States 
and  Germany  and  by  it  all  claims  notified  to  the  Department 
of  State  prior  to  July  1,  1928,  were  admitted  to  the  consid¬ 
eration  of  the  Commission. 

The  first  meeting  of  the  Commission  was  held  on  October 
9,  1922,  and  the  last  meeting  took  place  on  October  30,  1939. 
The  Commission  as  originally  organized  consisted  of  Mr. 
Justice  'William  R.  Day,  of  the  United  States  Supreme 
Court,  who  was  commissioned  under  date  of  August  19, 
1922,  to  serve  as  Umpire :  the  Honorable  Edwin  B.  Parker, 
who  was  commissioned  under  date  of  October  7,  1922,  as 
American  Commissioner,  and  Dr.  Wilhelm  Kiesselbach,  who 
served  as  German  Commissioner  from  the  first  meeting  of 
the  Commission  on  October  9, 1922  until  May  31,  1934,  when 
the  appointment  was  announced  of  his  successor,  Dr.  Victor 
L.  F.  II.  Iluecking.  Mr.  Justice  Day  resigned  as  Um- 
69  pi  re  on  account  of  ill  health  on  May  15,  1923.  The 

Honorable  Edwin  B.  Parker  was,  on  May  21,  1923, 
commissioned  as  Umpire  to  succeed  Mr.  Justice  Day,  and 
the  Honorable  Chandler  P.  Anderson  was,  on  June  14, 1923, 
appointed  American  Commissioner.  Following  Judge 
Parker’s  death  on  October  30,  1929,  the  Honorable  Roland 
W.  Bovden  was,  on  January  9,  1930,  commissioned  as 
Umpire.  Mr.  Bovden  continued  to  serve  as  Umpire  until  his 
death  on  October  25, 1931.  Mr.  Justice  Owen  J.  Roberts,  of 
the  United  States  Supreme  Court.,  was,  on  March  24,  1932, 


Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL.  |8l 

commissioned  as  Umpire  to  succeed  Mr.  Boyden.  On  the 
2nd  day  of  August,  1936,  Mr.  Anderson  died  and  be  was  sjie- 
ceeded  as  American  Commissioner  on  September  12,  19^6, 
by  tlio  Honorable  Christopher  B.  Garnett.  Dr.  Victor  L.  jF. 
II.  TIuecking  announced  liis  retirement  as  German  Commis¬ 
sioner  on  March  1,  1939,  and  no  successor  has  been  ajn- 
nounced  by  Germany  1o  till  the  vacancy  thus  caused. 

The  first  American  Agent  was  the  Honorable  Robert  jC. 
Morris,  who  was  commissioned  under  date  of  September  26, 

1922.  Mr.  Morris  resigned  as  American  Agent  on  May  24, 

1923,  and  the  Honorable  Robert  W.  Bonvnge,  was,  on  Jupe 
16,  1923,  commissioned  as  American  Agent.  As  herein¬ 
before  recited,  Mr.  Bonvnge  served  until  his  death  on  Sep¬ 
tember  22, 1939,  whereupon  the  undersigned  was  designated 
Acting  Agent  for  the  United  States.  Dr.  Karl  von  Lewinsjki 
served  as  German  Agent  from  the  organization  of  the  Copi- 
mission  until  his  resignation  on  March  17,  1931.  TTo  was 
succeeded  as  Agent  of  Germany  by  Dr.  Wilhelm  Tannen- 
berg  on  March  18,  1931.  Dr.  Johann  G.  Lohmann  on  May 
IS,  1933,  succeeded  Dr.  Tannenberg  as  Agent  of  Germany, 
and  on  May  16,  1934,  the  appointment  was  announced  <j>f 

the  present  Agent  of  Germany,  Dr.  Richard  Paulitr. 
70  All  of  the  claims  presented  to  the  Commission  liajd 

their  origin  in  loss  of  life  or  injury  suffered  by 
American  nationals  or  the  loss  of  or  damage  to  their  prop¬ 
erty  or  the  property  of  the  United  States  and  were  made 
by  the  United  States  acting  on  behalf  of  its  nationals  or  on 
its  own  behalf.  The  conduct  and  control  of  the  proceed¬ 
ings  by  the  claimant  government  before  the  Commission 
rested  entirely  with  the  Agent  of  the  United  States.  The 
claims  were  all  made  against  the  Government  of  Germanyj, 
and  the  defense  of  the  claims  was  under  the  control  of  tlnj? 
Agent  of  Germany. 

In  Administrative  Decision  Xo.  II  Umpire  Parker  saicl 
(Decs.  &  Ops.,  p.  8) : 

“ The  United  States  is  claimant. — Though  conducted  iii 
behalf  of  their  respective  citizens,  governments  are  the  real 
parties  to  international  arbitrations.  All  claims,  therefore 
presented  to  this  Commission  shall  be  asserted  and  eonj 
trolled  by  the  United  States  as  claimant,  either  on  its  owii 
behalf  or  on  behalf  of  one  or  more  of  its  nationals.  If  ip 
the  decisions,  opinions,  and  proceedings  of  the  Commission 
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American  nationals  are  referred  to  as  claimants  it  will  be 
understood  that  this  is  for  the  purpose  of  convenient  desig¬ 
nation  and  that  the  Government  of  the  United  States  is  the 
actual  claimant.” 

Among  the  claims  presented  to  the  Commission  were 
the  so-called  sabotage  claims  arising  from  the  destruction 
of  the  railroad  terminal  of  the  Lehigh  Valley  Railroad 
Company  in  New  York  Harbor  known  as  Black  Tom  Island, 
X.  J.,  and  of  the  Kingsland,  X.  .T.,  assembly  plant  of  Agency 
of  Canadian  Car  and  Founry  Company,  Limited,  a  New 
York  corporation  (hereinafter  called  the  Black  Tom  and 
Kingsland  cases,  respectively)  by  sabotage  agents  em¬ 
ployed  or  authorized  by  German  military,  naval  or  other 
governmental  authorities.  These  consisted  of  one 
71  hundred  fifty-three  claims  of  some  93  American  na¬ 
tionals  suffering  death,  injury  and  property  losses 
in  the  two  destructions  amounting  according  to  said  claims 
to  over  $23,300,000,  exclusive  of  interest.  All  said  claims 
had  been  duly  and  properly  notified  to  the  Department  of 
State  prior  to  the  expiration  of  the  time  for  notification 
thereof  on  June  30,  1928,  under  the  Executive  Agreement 
of  December  31,  1928,  between  the  Government  of  Germany 
and  the  Government  of  the  United  States,  and  thereby 
were  within  the  class  of  claims  which  the  Governments  of 
Germany  and  the  United  States  had  agreed  should  be  sub¬ 
mitted  to  the  Commission  for  adjudication.  Memorials  in 
all  of  said  claims  were  duly  and  properly  submitted  to  the 
Commission  together  with  evidence  in  support  thereof. 

The  Memorial  of  the  United  States  on  behalf  of  the  Le¬ 
high  Valley  Railroad  Company  in  the  Black  Tom  case, 
which  had  been  filed  on  March  16,  1927,  was  answered  by 
the  German  Agent  on  December  14,  1927,  and  the  Me¬ 
morial  of  the  United  States  on  behalf  of  Agency  of  Cana¬ 
dian  Car  and  Foundry  Company,  Ltd.  in  the  Kingsland 
case,  which  had  been  filed  on  March  26,  1927,  was  answered 
on  January  17,  1928. 

Protracted  efforts  commencing  in  1924  to  dispose  of 
the  so-called  sabotage  claims  by  way  of  settlement  were 
made  and  several  tentative  offers  of  settlement  involving 
the  payment  of  very  substantial  sums  were  put  forward  by 
the  then  German  Agent,  but  before  the  passage  of  the  Set¬ 
tlement  of  War  Claims  Act  of  1928  (45  Stat.  254)  the  Ger- 
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man  Agent  finally  advised  the  Agent  of  the  United  States 
that  his  Government  would  not  authorize  a  settlement!  of 
the  sabotage  claims.  Under  the  Settlement  of  War  Claims 
Act  provision  was  made  for  the  return  to  the  former  own¬ 
ers  of  80%  of  the  property  referred  to  in  said  Seetioh  5 
of  the  Knox-Porter  Resolution  seized  as  belonging 

72  to  German  enemy  nationals.  In  accordance  with  s  aid 
provisions  of  said  Settlement  of  War  Claims  Act  of 

1928,  approximately  one  hundred  and  thirty  million  cel¬ 
lars  have  since  the  passage  of  that  act  been  returned!  to 
said  German  nationals. 

At  the  time  the  Settlement  of  War  Claims  Act  of  1928 
was  under  discussion  by  the  Committee  of  Finance  of  the 
United  States  Senate,  E.  H.  Boles,  Esq.,  General  Counsel 
for  Lehigh  Valley  Railroad  Company,  one  of  the  prin¬ 
cipal  claimants  in  the  Black  Tom  case,  and  intervener  here¬ 
in,  urged  an  amendment  which  would  have  had  the  effect 
of  postponing  the  payments  of  all  awards  of  the  Commis¬ 
sion  to  American  nationals  and  of  all  claims  of  Gerinjan 
nationals  until  the  final  completion  of  the  work  of  the 
Commission  (Hearings  before  the  Senate  Finance  Com¬ 
mittee,  70th  Congress,  H.  R.  7201,  January  23-26,  1928,  pjp. 
134-139).  The  German  Agent  opposed  the  proposed  amend¬ 
ment  although  Judge  Parker,  the  then  Umpire,  informed 
the  Committee  that  he  thought  “it  would  be  a  very  good 
amendment”  (id.,  Hearings,  p.  194).  The  proposed  amend¬ 
ment  was  not  adopted.  In  connection  with  the  discussion 
on  the  advisability  of  withholding  all  payments  until  the 
work  of  the  Commission  was  completed,  Judge  Parker  w^s 
questioned  by  one  of  the  members  of  the  Committee  as  io 
what  the  Commission  would  be  able  to  do  if  Germany  “de¬ 
clined  to  appear”  before  a  decision  could  be  rendered  in 
the  sabotage  claims.  The  Report  of  the  Senate  Financje 
Committee  hearings  reads  in  part  as  follows: 

“Senator  McLean.  You  have  jurisdiction? 

“Mr.  Parker.  Yes;  we  have  jurisdiction  in  any  even^. 
But  if  Germany  in  any  case  should  arbitrarily  d<^- 

73  cline  to  file  an  answer  to  the  American  memorial  dr 
submit  testimony  within  the  period  prescribed  by 

these  rules,  the  commission  would  consider  that  case  on  itls 
merits,  not  by  default,  but  on  the  merits  of  the  case  madje 
by  the  American  agent. 
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“Senator  McLean.  If  they  deliberately  declined  to  ap¬ 
pear  and  make  any  presentation,  would  you  feel  justified 
in  rendering  judgment  in  the  case? 

“Mr.  Parker.  Unquestionably  we  would  take  the  case  as 
presented  by  the  American  Agent  and  decide  it  according 
to  the  record  made  by  the  American  agent.’’  (Id.,  Hear¬ 
ing,  pp.  192,  193) 

Evidence  in  support  of  and  in  opposition  to  the  so-called 
sabotage  claims  was  filed  by  the  respective  Agents  of  the 
two  Governments.  On  March  20,  1929,  the  Commission 
bv  unanimous  action  entered  an  order  setting  down  the 
sabotage  cases  for  oral  argument  beginning  April  3,  1929. 
That  order  also  provided  for  certain  special  additional 
rules,  applicable  to  the  sabotage  cases,  including  a  provi¬ 
sion  that  tlie  Umpire  should  sit  with  the  National  Commis¬ 
sioners  throughout  the  argument  of  such  cases.  In  ac¬ 
cordance  with  the  foregoing  order  and  with  the  practice  of 
the  Commission  uniformly  adopted  in  connection  with  the 
sabotage  cases,  the  Umpire  sat  with  and  deliberated  with 
the  National  Commissioners  in  all  hearings  and  delibera¬ 
tions  relating  to  the  sabotage  cases.  On  April  3,  1929,  the 
cases  were  heard  in  oral  argument,  extending  for  nine 
days.  The  oral  argument  covered  all  phases  of  the  merits 
of  the  claims  except  the  question  of  the  measure  of  dam¬ 
ages,  with  respect  to  which  voluminous  evidence  had  there¬ 
tofore  been  filed.  The  German  Agent  in  his  answers  to  the 
memorials  filed  on  behalf  of  the  Lehigh  Valiev  Railroad 
Company  and  Agency  of  Canadian  Car  and  Foundry 
74  Company  had  suggested  that  consideration  of  the 
question  of  the  measure  of  damages  should  be  post¬ 
poned  until  after  the  determination  of  the  question  of  Ger¬ 
many’s  liability.  In  briefs  of  the  American  Agent  filed  in 
those  claims  in  May  and  June,  1928,  the  American  Agent 
stated  that  this  suggestion  of  the  German  Agent  was  ac¬ 
ceptable  to  him  and  that  his  briefs  then  filed  would  be 
restricted  solely  to  the  question  of  Germany’s  liability. 

At  the  close  of  the  argument  in  April,  1929,  the  Commis¬ 
sion  by  order  of  May  1,  1929,  called  for  the  filing  of  addi¬ 
tional  evidence  by  both  sides,  as  a  result  of  which  many 
additional  exhibits  were  filed  by  both  the  German  and 
American  Agents.  On  October  30,  1929,  Umpire  Parker 
died  and  Mr.  Boyden  was  appointed  to  succeed  him.  On 
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September  18,  1930,  the  cases  were  reargued  at  The  Hague, 
the  argument  covering  a  period  of  twelve  days.  On  Octo¬ 
ber  16,  1930,  the  Commission  decided  “both  cases  in  favor 
of  Germany”  although  the  final  announcement  of  the  deci¬ 
sion  was  not  made  by  the  Commission  in  its  records  u  itil 
a  meeting  held  January  9,  1931.  A  full  copy  of  the  deci¬ 
sion,  sometimes  referred  to  as  the  “Hamburg  decision”  is 
contained  in  the  publication  of  the  Commission  entitled 
“Administrative  Decisions  and  Opinions  of  a  General  Na¬ 
ture  and  Opinions  and  Decisions  in  Certain  Individual 
Claims  from  October  1,  1926,  to  December  31,  1932”,  ejtc., 
U.  S.  Government  Printing  Office  1933  (hereinafter  re¬ 
ferred  to  as  Decs.  &  Ops.)  at  page  967. 

A  petition  for  rehearing  the  Black  Tom  claims  was  filed 
on  January  12,  1931,  and  a  similar  petition  in  respect 'of 
the  Kingsland  claims  was  filed  on  January  22,  1931.  Tlujjse 
petition  sought  a  rehearing  upon  the  grounds  tliat 
75  the  Commission  had  committed  errors  in  its  findings 
of  fact  on  the  evidence  submitted;  that  the  Commis¬ 
sion  had  committed  errors  in  failing  to  apply  established 
principles  of  law  to  the  proof  as  disclosed  in  the  record; 
and  that  the  Commission  had  acted  irregularly  in  arriving 
at  its  decision  of  October  16,  1930,  in  that  the  Umpire  par¬ 
ticipated  with  the  National  Commissioners  in  their  delib¬ 
erations  and  thus  deprived  the  United  States  of  the  inde¬ 
pendent  judgment  of  the  National  Commissioners  uninjfl- 
enced  by  the  opinion  of  the  Umpire. 

The  Commission  was  notified  in  these  petitions  that  in¬ 
vestigations  were  being  conducted  with  a  view  to  meeting 
certain  evidence  filed  by  Germany  at  a  very  late  date  priir 
to  the  argument  at  tho  Hague.  In  its  opinion  of  March  3p, 
1931  (Decs.  &  Ops.  995-997)  the  Commission  dismissed  tljc 
two  petitions,  and  stated  with  respect  to  the  alleged  irregu¬ 
larity  in  the  procedure  followed  by  the  Commission: 

“This  question  is  raised  by  the  American  Agent’s  claii|n 
that  the  decision  was  irregularly  rendered  because  thjc 
Umpire  participated  in  the  deliberations  of  the  National 
Commissioners  and  in  the  opinion  of  the  Commission.  Thie 
Umpire  participated  in  the  deliberations  of  the  Commis¬ 
sioners  and  in  the  opinion  in  accordance  with  the  usuhl 
practice  of  the  Commission  in  cases  of  importance  since  it'js 
foundation  in  1922,  a  practice  never  before  questioned  an<jl 
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not  in  our  judgment  of  doubtful  validity  even  if  it  had  not 
so  long  been  accepted  by  all  concerned.”  (Decs.  &  Ops., 
p.  996) 

In  a  letter,  dated  March  30,  1931,  the  Commission  informed 
the  two  Agents  that  the  decision  of  March  30,  1931,  related 

“to  the  record  as  it  stood  when  the  cases  were  decided,  and 
the  decision  reserves  the  question  of  the  proposed  admis¬ 
sion  of  new  evidence,  which  is  a  separate  question.” 

The  letter  requested  each  Agent 

“without  waiting  for  the  presentation  of  any  addi- 
76  tional  new  evidence,  to  submit  briefs  discussing, 

first,  the  jurisdictional  considerations  and  legal  prin¬ 
ciples  which  should  govern  the  Commission’s  decision  as 
to  the  admission  of  new  evidence  in  these  cases,  and,  sec¬ 
ond,  what  kind  of  new  evidence,  if  any,  should  be  ad¬ 
mitted.” 

A  copy  of  such  letter  is  attached  hereto  and  marked  Ex¬ 
hibit  1. 

In  the  brief  of  the  German  Agent,  filed  April  27,  1931, 
in  response  to  the  request  contained  in  the  foregoing  letter, 
the  German  Agent  took  the  position  that  the  Commission 
was  without  jurisdiction  to  reopen  any  case  in  which  it  had 
once  rendered  a  decision.  On  May  27,  1931,  the  Agent  for 
the  United  States  filed  a  motion  with  the  Commission  re¬ 
questing  decision  on  the  jurisdictional  question  on  the 
power  to  reopen  a  claim.  Xo  formal  ruling  was  given  by 
the  Commission  at  this  time  on  that  motion. 

On  July  1,  1931,  a  supplemental  petition  in  the  two  claims 
was  filed  together  with  new  evidence.  On  July  28,  1931, 
the  Commission  entered  an  order  directing  the  Joint  Sec¬ 
retaries  to  “receive  provisionally  the  evidence  offered”, 
reserving  “for  later  decision  the  question  of  its  right  to 
admit  new  evidence  and  all  other  questions  arising  in  con¬ 
nection  with  the  aforesaid  petition  if  the  evidence  be  ad¬ 
mitted.”  A  copy  of  such  order  is  attached  hereto  and 
marked  Exhibit  2. 

On  July  30-August  1,  1931,  oral  argument  was  had  in 
Boston.  At  the  conclusion  of  this  hearing,  steps  were  taken 
by  the  Commission  which  led  to  the  introduction  of  much 
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new  evidence  both  by  the  German  Agent  and  the  Agen^  for 
the  United  States. 

Further  oral  argument  took  place  in  Washington  during 
the  period  from  November  21  to  November  25,  1932.  j  In 
the  course  of  the  argument,  the  Agent  for  the  United  States, 
(Hon.  Robert  W.  Bonyngc)  inquired  as  to  the  attitudf  of 
the  German  Government  on  the  question  of  the  right 
77  of  the  Commission  to  determine  its  jurisdiction  to 
reopen  the  cases  as  follows  (Oral  Argument,  Novem¬ 
ber,  1932,  pp.  243-4) : 

“I  am  not  sure  what  the  attitude  of  Germany  may  b<j?  in 
reference  to  the  jurisdictional  question.  T  am  not  certain 
whether  it  is  the  attitude  of  Germany  that  it  will  not  slub- 
mit  to  this  Commission  jurisdictional  questions  for  its  con¬ 
sideration  and  determination.  If  that  be  the  attitude  of 
Germany,  I  think  we  should  know  it  at  the  very  beginning. 
I  think  we  should  have  known  it  a  year  and  half  ago.  If 
that  be  the  attitude  of  Germany,  then  all  that  has  occurred 
during  the  past  year  and  a  half  has  been  useless.  If  Ger¬ 
many  takes  the  position  that  this  Commission  has  no  right 
to  consider  and  determine  the  jurisdictional  question,  tl^eii 
this  whole  proceeding  for  the  past  year  and  a  half  has  b<j*en 
little  less  than  a  farce. 

“If  on  the  consideration  and  determination  bv  the  Cain- 
mission  of  the  evidence  which  has  been  submitted  for  a 
reconsideration  of  the  decision  of  the  Commission  on  Oc¬ 
tober  16,  1930,  the  Commission  should  upon  such  deter¬ 
mination  decide  that  Germany  is  liable  for  both  of  th^se 
destructions,  then,  if  Germanv  were  to  take  the  attituide 
that  the  decision  of  the  Commission  would  not  be  binding 
on  Germany,  it  means  that  Germany  is  simply  submitting 
its  evidence  and  considering  these  cases  at  the  present 
time,  but  reserving  to  the  end  the  position  which  the  Ger¬ 
man  Agent  announced  as  the  position  of  Germany,  that 
this  Commission  has  no  jurisdiction  or  power  to  consider 
the  question  as  to  the  right  to  reopen  the  case.  I  can 
hardly  conceive  that  that  is  possible,  and  yet  that  may  be 
what  was  intended  by  reading  that  protest  at  the  very  be¬ 
ginning  of  the  argument.”  j 


88  Z.  £  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL. 


Thereupon,  the  following  discussion  took  place: 

“The  Umpire.  What  I  understood  and  what  we  all  un¬ 
derstood  the  German  Agent  to  suggest  was  that  he  pre¬ 
sents  to  this  Commission  the  proposition  that  its  construc¬ 
tion  of  the  treaty  should  be  that  it  has  no  power  now  to 
rehear  this  case.  I  did  not  understand  him  to  take  the 
position  that  the  Commission  could  not  consider  the  ques¬ 
tion  of  its  own  jurisdiction.  If  he  desires  to  clear  that 
question,  he  may  do  so. 

“The  German  Agent.  The  understanding  of  the  Com¬ 
mission  is  entirely  correct. 

“The  Umpire.  In  other  words,  that  is  a  justiciable  ques¬ 
tion  here. 

“The  German  Agent.  Yes. 

“The  American  Agent.  I  am  very  glad  to  have  that 
cleared  up  at  the  beginning  of  the  argument.” 

78  The  full  oral  argument  is  contained  in  a  publication 
of  the  Commission  entitled  “Oral  Arguments,  Wash¬ 
ington,  November  21-25,  1932.”  On  November  28,  1932, 
the  National  Commissioners  certified  their  disagreement 
to  the  Umpire  on  all  questions  involved 

“except  that  the  German  Commissioner  takes  the  position 
that  the  question  of  the  jurisdiction  of  the  Commission  to 
reexamine  any  case  after  a  final  decision  has  been  rendered 
is  not  a  proper  question  to  be  certified  to  the  Umpire  on 
disagreement  of  the  National  Commissioners  and  reserves 
that  question  from  this  certificate.”  (Decs.  &  Ops.,  p.  1004) 

On  December  3,  1932,  the  Umpire,  Mr.  Justice  Roberts, 
handed  down  tin*  decision  of  the  Commission  dismissing 
the  supplemental  petition  for  rehearing  on  the  ground  that 
the  new  evidence  was  not  as  a  matter  of  fact  sufficient  to 
alter  the  decision  of  October  16,  1930  (Decs.  &  Ops.,  pp. 
1004-29).  The  question  of  the  jurisdiction  of  the  Commis¬ 
sion  to  reopen  the  cases  by  the  introduction  of  new  evidence 
was  left  undecided. 

Thereafter,  the  American  Agent  proceeded  to  conduct  a 
number  of  investigations  and  evidence  was  gathered  which, 
together  with  the  other  evidence,  in  the  judgment  of  the 
American  Agent  justified  him  in  filing  a  further  petition 
for  a  rehearing  of  the  sabotage  cases  on  the  ground  that 
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certain  important  witnesses  for  Germany  had  furnished 
fraudulent,  incomplete,  collusive,  and  false  evidence  >kThich 
had  misled  the  Commission  in  reaching  its  decisions  of  Oc¬ 
tober  16,  1930  and  December  3,  1932;  that  the  testimony  of 
certain  other  witnesses  within  the  territorial  jurisdiction 
of  the  United  States  having  a  knowledge  of  the  facts  Relat¬ 
ing  to  the  destructions  at  both  Black  Tom  and  Kingsiland 
could  only  be  satisfactorily  obtained  pursuant  to  subpojenas 
issued  under  the  Act  of  July  3,  1930  (46  Stat.  1005) ; 
79  and  that  there  was  evidence  which  had  recently  (J*ome 
to  light  establishing  collusion  of  a  most  seriousj  na¬ 
ture  between  certain  of  the  German  and  American  j wit¬ 
nesses.  This  petition  was  tiled  on  May  4,  1933,  and  a  Ropy 
thereof  is  attached  hereto  marked  Exhibit  3. 

On  October  19,  1933,  the  Under- Secretary  of  State  of 
the  United  States,  Honorable  William  Phillips,  addressed 
to  the  American  Agent  a  letter  reading  as  follows: 

“Department  of  State 
Washington 

i 

October  19,  1933.  | 

I 

The  Honorable  Robert  W.  Bonvnge, 

Agent  of  the  United  States,  Mixed  (Maims  j 

Commission,  United  States  and  Germany, 

Investment  Building, 

Washington,  D.  C. 

Sir:  | 

The  Department  encloses  a  copy  of  a  note,  dated  Octo¬ 
ber  11,  1933,  received  by  it  from  the  German  Ambassador, 
stating  that  his  Government  considers  petitions  for  rehear¬ 
ing  to  be  in  conflict  with  tbo  provisions  of  paragraph!  3, 
Article  VI  of  the  Agreement  of  August  10,  1922,  between 


the  United  States  and  Germanv,  and  that  the  Commission 
is  without  authority  to  pass  upon  a  difference  of  opinjon 
between  the  two  Governments  on  this  question.  The  Ajm- 
bassador  states  that  it  is  his  understanding  the  same  opin¬ 
ion  is  held  by  the  German  Commissioner,  Dr.  KiesselbaCh. 

It  is  the  view  of  the  Department  that  the  question  whether 
the  Commission  has  jurisdiction  to  entertain  petitions  for 
rehearing  is  one  properly  to  be  decided  by  the  Commission 
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itself.  It  is  understood  that  the  American  and  German 
Commissioners  hold  divergent  views  on  this  question  and 
that  in  a  normal  course  of  procedure,  under  the  claims 
agreement  and  the  rules  of  procedure  adopted  by  the  Com¬ 
mission,  the  matter  would  be  submitted  to  the  Umpire  for 
decision. 

It  is  desired  that  you  promptly  bring  this  communica¬ 
tion  and  its  enclosure  to  the  attention  of  the  American 
Commissioner  or  the  full  Commission,  as  in  your  judgment 
may  seem  proper,  for  the  purpose  of  obtaining  the  deci¬ 
sion  of  the  Umpire  on  this  disputed  point. 

Very  truly  yours, 

For  the  Secretary  of  State: 

WILLIAM  PHILLIPS 

Under  Secretary 

Enclosure: 

Copy  of  note  dated  October  11,  1933,  from  the  German 
Ambassador 

80  [Enclosure] 

Translation 

Deutsche  Botschaft  Washington,  I).  October  11,  1933. 
Mr.  Secretary: — 

Pursuant  to  yesterday’s  conference  between  a  member 
of  my  stall  and  officials  of  your  Department  I  have  the 
honor  to  communicate  to  Your  Excellency  the  following: 

The  German  Government  (as  stated  in  the  Embassy’s 
note  of  July  6,  1933,  and  in  my  conversation  on  August  24, 
1933,  with  the  Acting  Secretary  of  State,  Mr.  Wilbur  J. 
Carr)  considers  petitions  for  rehearing  in  conflict  with 
existing  treaty  provisions,  as  contained  in  paragraph  3, 
Art.  VI  of  the  agreement  of  August  10,  1922,  between  the 
United  States  and  Germany.  The  German  Government  re¬ 
gards  the  commission  as  being  without  authority  to  pass 
upon  a  difference  of  opinion  which  may  exist  between  the 
two  governments  in  this  connection. 

Incidentally  1  understand  this  same  opinion  is  held  by 
the  German  Commissioner,  Dr.  Kiesselbach. 

In  February  of  this  year  Dr.  Meyer,  First  Secretary  of 
the  Embassy,  was  named  Acting  German  Commissioner 
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for  the  sole  purpose  of  expediting  such  formalities  as  would 
be  found  necessary  for  the  conclusion  of  the  commissijon ’s 
work.  He  has  no  authority  to  act  with  respect  to  the  peti¬ 
tions  offered  by  the  American  Agent  in  April  and  Mav  of 
this  year,  but  he  is  still  authorized  to  participate  ini  the 
formal  conclusion  of  the  compromises  tentatively  agfeed 
upon  in  February,  provided  that  the  work  of  the  Commis¬ 
sion  would  be  definitely  closed. 

Accept,  Your  Excellency,  the  renewed  assurance  of  my 
highest  consideration. 

(sgd.)  LUTHER 

The  Honorable  Cordell  Hull 

Secretary  of  State  of  the  United  States  of  America 
Washington,  D.  C.  (Minutes  pp.  1599,  1600). 

In  referring  to  the  above  communication  from  the  Under¬ 
secretary  of  State  and  its  enclosure  the  American  Com¬ 
missioner,  at  a  meeting  of  the  Commission  on  October’  31, 
1933,  made  the  following  statement: 

“This  correspondence  relates  to  only  two  petitions  jfor 
rehearing:  (1)  The  petition  on  behalf  of  the  New  Yjork 
Fire  Insurance  Company,  as  Successors  to  Norwegian  Un¬ 
derwriters,  Docket  No.  3120,  which  petition  was  presented 
April  17,  1933;  and  (2)  the  petition  in  the  so-called  sabo¬ 
tage  cases,  Docket  Nos.  8103,  8117,  et  al.,  which  petition 
was  presented  May  4,  1933. 

“It  is  appropriate  to  state  at  this  point,  for  the  purpose 
of  simplifying  the  discussion,  that  although  the  two 
81  national  Commissioners  have  disagreed  as  to  the 
jurisdiction  of  the  Commission  to  reconsider  the  (de¬ 
cision  of  the  Commission  in  the  sabotage  cases,  it  does  hot 
appear  that  they  have  disagreed  as  to  the  action  to  be  taken 
by  them  on  the  petition  in  the  Underwriters  claim,  and  ^lm 
American  Commissioner  now  states  that  if  the  German 
Commissioner  considers  that  that  petition  should  be  dis¬ 
missed  on  the  merits  he  is  prepared  to  agree  with  him  in 
that  respect. 

It  follows,  therefore,  that  the  question  now  under  con¬ 
sideration  relates  solely  to  ihe  action  to  be  taken  with  ref¬ 
erence  to  the  sabotage  cases. 
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It  further  appears,  from  this  correspondence,  that  the 
Government  of  the  United  States  considers  that  ‘the  ques¬ 
tion  whether  the  Commission  has  jurisdiction  to  entertain 
petitions  for  rehearing  is  one  properly  to  be  decided  by  the 
Commission  itself’,  and  desires  that  the  Umpire  of  the 
Commission  shall  render  a  decision  on  this  point. 

The  American  Commissioner  concurs  with  the  view  of 
the  Government  of  the  United  States  that  this  question  of 
jurisdiction  is  one  properly  to  Ik*  decided  by  the  Commis¬ 
sion  itself,  and  that  the  Umpire  is  authorized  to  render  the 
decision  of  the  Commission  on  that  point. 

On  the  other  hand,  the  German  Government  ‘regards  the 
Commission  as  being  without  authority  to  pass  upon  a  dif¬ 
ference  of  opinion  which  may  exist  between  the  two  Gov¬ 
ernments  in  this  connection.’ 

• 

The  American  Commissioner  regards  this  attitude  of 
the  German  Government  as  an  attempt  to  limit,  without 
the  consent  of  the  Government  of  the  United  States,  the 
jurisdiction  conferred  upon  the  Commission  by  the  two 
Governments  in  their  Agreement  of  August  10,  1922,  in 
order  to  determine  independently  of  the  Commission,  and 
on  political  or  other  considerations,  questions  submitted  by 
virtue  of  that  Agreement  to  the  Commission  for  decision 
on  purely  legal  grounds. 

It  also  appears  from  the  German  Embassy's  letter  to  the 
Secretary  of  State  that  the  Acting  German  Commissioner, 
appointed  as  substitute  for  Dr.  Kiesselbach,  is  acting  un¬ 
der  a  very  limited  authority  in  that,  as  stated  in  that  let¬ 
ter,  lie  was  named  ‘for  the  sole  purpose  of  expediting  such 
formalities  as  would  be  found  necessary  for  the  conclusion 
of  the  Commission’s  work’,  and  ‘has  no  authoritv  to  act 
with  respect  to  the  petitions  offered  by  the  American  Agent 
in  April  and  May  of  this  year*.  It.  further  appears  that  so 
far  as  those  petitions  are  concerned,  Dr.  Kiesselbach  is 
still  in  full  authority  as  the  German  Commissioner.’*  (Min¬ 
utes,  pp.  1600-160*2.) 

A  copy  of  the  minutes  of  the  Commission  of  October  .‘>1, 
1933,  including  the  above  statement  of  the  American 
82  Commissioner,  is  attached  hereto  and  marked  Ex¬ 
hibit  4.  At  the  meeting  of  the  Commission,  held  on 
October  31,  1933,  the  American  Commissioner  submitted  a 
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certificate  of  disagreement,  dated  the  same  day,  signed  only 
by  himself,  and  under  date  of  December  15,  1933,  the  Um¬ 
pire  handed  down  the  decision  of  the  Commission  holding 
that  the  question  was  properly  before  him  on  such  certifi¬ 
cate  of  disagreement  and  further: 

“  *  *  *  that  the  Commission  has  power  to  reopen  th4se 
cases,  and  should  do  so,  in  order  that  it  may  consider  the 
further  evidence  tendered  by  the  American  Agent  and,  tie- 
pendent  upon  its  findings  from  that  evidence  and  any  tjiat 
may  be  offered  in  reply  on  behalf  of  Germany,  either  con¬ 
firm  the  decisions  heretofore  made  or  alter  them  as  justice 
and  right  may  demand.” 

In  his  opinion  the  Umpire  had  the  following  to  say: 

“I  have  refrained  from  examining  the  evidence  because 
I  thought  it  the  proper  course  at  this  stage  to  decide  the 
question  of  power  on  the  assumption  that  the  allegations 
of  the  petition  may  be  supported  by  proof,  postponing  f!or 
the  consideration  of  the  Commission  the  probative  value  [of 
the  evidence  tendered. 

The  petition,  in  short,  avers  the  Commission  has  bejm 
misled  by  fraud  and  collusion  on  the  part  of  witnesses  ahd 
suppression  of  evidence  on  the  part  of  some  of  them.  Tiie 
Commission  is  not  functus  officio.  It  still  sits  as  a  cou|t. 
To  it  in  that  capacity  are  brought  charges  that  it  has  be|n 
defrauded  and  misled  by  perjury,  collusion,  and  suppreis- 
sion.  No  tribunal  worthy  its  name  or  of  any  respect  may 
allow  its  decision  to  stand  if  such  allegations  are  well- 
founded.  Every  tribunal  has  inherent  power  to  reopen 
and  to  revise  a  decision  induced  by  fraud.  If  it  may  cor¬ 
rect  its  own  errors  and  mistakes,  a  fortiori  it  may,  while  lit 
still  has  jurisdiction  of  a  cause,  correct  errors  into  which 
it  lias  been  led  by  fraud  and  collusion.” 

I 

A  copy  of  said  decision  in  full  is  attached  hereto  and 
marked  Exhibit  5.  It  also  appears  in  a  publication  by  the 
Commission  entitled  “Report  of  American  Commissioner, 
Mixed  Claims  Commission,  United  States  and  Germany, 
December  30,  1933”,  pp.  63-76. 

In  a  substantial  number  of  claims  other  than  the  sabo¬ 
tage  claims  the  Commission  has  set  aside  and  rC- 
83  versed  its  earlier  decisions  dismissing  claims  and 
has  thereafter  on  agreed  statements  recommending 
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awards,  signed  by  both  the  German  Agent  and  the  Agent 
of  the  United  States,  entered  awards  on  such  claims.  Among 
the  claims  which  had  been  dismissed  by  the  Commission 
but  which  were  subsequently  reopened  and  awards  granted 
thereon  by  the  Commission  without  any  objection  on  juris¬ 
dictional  grounds  are  the  following: 

Docket  #62 88,  Harby  Steamship  Company,  Inc. 

Docket  #7676,  Thomas  S.  Hamlin 

Docket  #7796,  Edward  Nickerson 

Docket  #7978,  Wollenberger  &  Co. 

Docket  #8094,  Elizabeth  Achelis  et  al. 

Dockets  #814”),  8146,  8147,  8148,  8149.  the  Sprunt  Claims 

Docket  #13787,  Lezcano  &  Co. 

Docket  #15884,  Paul  Devantier 

After  the  decision  of  December  15,  1933,  in  the  sabotage 
cases,  further  evidence  was  filed  by  the  American  Agent  in 
support  of  the  Petition  of  May  4,  1933.  The  evidence  in 
support  of  the  Petition  included  the  testimony  of  a  large 
number  of  witnesses  examined  under  subpoena  issued  in 
five  different  United  States  District  Courts  under  the  Act 
passed  on  June  7,  1933  (48  Stat.  117)  which  permitted  the 
American  Agent  to  subpoena  witnesses.  This  Act  was  an 
amendment  to  the  Act  approved  July  3,  1930,  referred  to 
above  and  became  necessary  as  a  result  of  objections 
raised  by  Germany  to  the  use  of  the  original  Act  as  a 
means  for  subpoenaing  witnesses  in  the  sabotage  cases. 
The  only  time  the  American  Agent  found  it  necessarv  to 
issue  subpoenaes  to  compel  the  giving  of  testimony  was  in 
connection  with  the  sabotage  cases.  In  the  favorable  Re¬ 
port  of  the  Committee  on  the*  Judiciary  of  the  Senate  the 
following  is  said: 

“The  necessity  for  this  legislation  became  apparent  in 
connection  with  claims  pending  before  the  Mixed  Claims 
Commission,  United  States  and  Germany,  when  the  Amer¬ 
ican  agent,  prosecuting  meritorious  claims  on  behalf  of 
American  citizens,  was  thwarted  by  the  lack  of  power  un¬ 
der  the  treaty  creating  the  Commission  to  compel  the  tes¬ 
timony  of  witnesses  and  the  production  of  documentary  evi¬ 
dence.  The  act  approved  July  3,  1930,  was  designed  to 
remedy  this  situation  by  conferring  upon  any  such 
84  commission  the  power  to  compel  by  process  the  tes¬ 
timony  of  witnesses  and  the  production  of  documen- 
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tarv  evidence.  However,  upon  the  objection  of  the  Genpan 
agent,  it  was  held  that  as  this  new  legislation  increased  Ithe 
powers  of  the  Commission  beyond  those  agreed  upon  by  the 
treaty  creating  the  Commission,  the  power  so  conferred 
could  not  properly  be  invoked. 

This  bill  is  not  open  to  the  same  objection,  in  that  it  dbes 
not  increase  the  power  of  any  existing  international  tribu¬ 
nal  or  commission.  It  does  make  available  to  the  American 
agent  thereof  the  right  to  apply  to  a  Federal  district  cofirt 
for  the  necessary  process  to  enforce  the  giving  of  otherwise 
reluctant  testimony  and  the  production  of  otherwise  Un¬ 
available  documentary  evidence  necessary  to  a  full  and  fair 

»•  • 

disclosure  of  the  facts  surrounding  claims  pending  before 
such  tribunal  or  commission,  whether  now  or  hereafter  es¬ 
tablished.  It  affords  an  immediate  as  well  as  a  future  rem¬ 
edy,  and  places  American  agents  on  a  parity  with  foreign 
agents  in  this  respect.  i 

The  bill  has  the  approval  of  the  Department  of  State  |as 
well  as  that  of  the  American  agent  of  the  Mixed  Claiijns 
Commission.”  (Senate  Report  No.  88  to  accompany  IS. 
1581,  73rd  Congress,  1st  Session) 

At  a  meeting  of  the  Commission  held  on  May  7,  1934,  tpe 
German  Agent  referred  to  an  exchange  of  notes  between  the 
then  German  Ambassador,  Dr.  Luther,  and  the  Secretary  pf 
State  wherein  it  was  agreed  that  the  Commission  should  not 
in  the  future  be  asked  to  consider  any  new  cases  or  cases 
already  decided,  other  than  the  sabotage  cases  and  ohe 
other  case  upon  which  a  petition  for  reopening  was  al$o 
pending.  An  extract  from  the  minutes  of  said  meeting  in¬ 
cluding  the  letters  containing  said  agreement  is  attached 
hereto  and  marked  Exhibit  6. 

Subsequently,  additional  evidence  was  filed  by  the  Agents 
of  both  Governments  and  in  May,  1936,  the  cases  agapi 
came  on  for  oral  argument  at  Washington  before  the  Conji- 
mission,  constituted  then  of  Mr.  Justice  Roberts  as  Um¬ 
pire,  the  German  Commissioner,  Dr.  Huecking,  and  the 
American  Commissioner,  Mr.  Chandler  P.  Anderson.  Tlte 
oral  argument  extended  from  May  12,  1936  to  May 
85  28,  1936,  and  on  June  3, 1936,  the  Commission  unani¬ 

mously  set  aside  the  decision  of  December  3,  193:}. 
Attached  hereto  is  a  copy  of  the  decision  of  the  Commis¬ 
sion  of  June  3,  1936,  as  Exhibit  7.  Subsequent  to  this  decj- 
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sion  the  Umpire  and  the  German  Commissioner  called  for 
the  production  of  certain  additional  evidence  to  be  fur¬ 
nished  by  both  the  Agent  for  the  United  States  and  the 
Agent  of  Germany.  A  meeting  of  the  Commission  was 
called  for  June  17,  1936,  to  proceed  further  with  the  cases 
but  on  June  16,  1936,  the  German  Agent  moved  the  Com¬ 
mission  for  a  postponement  of  the  meeting  to  be  held  on 
June  17,  1936.  A  copy  of  said  motion  is  attached  hereto 
as  Exhibit  8.  The  American  Agent  replied  to  said  motion 
oil  June  17,  1936.  A  copy  of  said  reply  is  attached  hereto 
and  marked  Exhibit  9.  The  motion  of  the  German  Agent 
was  granted  by  the  Commission  on  June  17,  1936. 

Thereafter  a  delav  of  over  one  vcar  in  the  conduct  of  the 

»  *> 

cases  ensued  due  largely  to  settlement  negotiations  which 
resulted  in  an  agreement  of  settlement  covering  the  sabot¬ 
age  cases,  which  settlement  however  was  not  effectuated 
before  the  Commission  by  the  German  Agent  and  was  con¬ 
sequently  not  recognized  by  the  Commission.  Accordingly, 
in  1937,  it  became  necessary  to  continue  with  the  trial  of 
the  eases.  Much  additional  evidence  was  thereafter  filed 
bv  both  sides  and  from  Januarv  16  to  Januarv  27, 1939,  the 
cases  were  again  argued  orallv. 

Prior  to  the  argument  in  May,  1936,  the  American  Agent 
had  requested  the  Commission  to  determine  in  the  next  pro¬ 
ceedings  not  only  the  issues  raised  by  the  Petition  of  May 
4,  1933,  but  also  the  question  of  the  liability  of  Germany 
on  the  claims.  The  Commission  by  a  decision  of  the  Um¬ 
pire  dated  July  29,  1935,  a  copy  of  which  is  attached 
86  hereto  and  marked  Exhibit  10,  decided  that  the  pro¬ 
cedure  would  be  to  consider  first  the  question  of 
granting  a  rehearing  under  the  motion  of  May  4,  1933,  and 
later  the  merits  of  the  claims.  Again  on  June  3,  1936,  the 
Commission  decided  that  the  question  whether  a  rehearing 
of  the  claims  be  granted  should,  under  its  decision  of  July 
29,  1935,  be  determined  by  a  hearing  separate  and  distinct 
from  an  argument  on  the  merits  unless  Germany  should 
consent  to  a  different  course.  In  his  brief  filed  on  Septem¬ 
ber  13,  1938,  the  Agent  for  the  United  States  renewed  his 
request  that  the  Commission  reverse  its  decision  of  Octo¬ 
ber  16,  1930,  and  render  a  final  decision  in  favor  of  the 
United  States  in  both  the  Black  Tom  and  Kingsland  claims. 
He  said : 


I  nr- 
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“The  respective  governments  have  spent  years  in j  the 
collection  of  evidence  without  any  restriction  on  its  najture 
and  almost  without  limitation  as  to  the  time  affordetjl  to 
file  it.  Since  the  1936  hearing  the  German  Agent  has  been 
permitted  to  file,  and  has  filed,  evidence  without  reganjl  to 
whether  it  related  to  the  so-called  fraud  issue  or  to! the 
cases  on  the  merits — a  distinction  which,  for  all  practical 
purposes,  has  long  since  disappeared.  By  reason  of  jthe 
fact  that  it  has  been  a  requisite  part  of  the  American 
Agent’s  case  to  prove  that  the  Commission  has  been  ibis- 
led  on  material  issues  by  false  evidence,  the  very  prpof 
which  has  been  introduced  to  support  the  pending  motijons 
necessarilv  affects  the  merits  of  the  cases.  The  Herrmann 

"  #  #  I  # 

message,  for  example,  alone  establishes  the  responsibility 
of  Germany;  other  contemporaneous  documents  which  l<pad 
to  the  responsibility  of  Germany  for  the  destructions  simul¬ 
taneously  prove  the  falsity  of  the  entire  German  defense. 

Further  argument  on  the  merits  would,  therefore,  be  ojily 
a  form  and  would  constitute  a  source  of  delay  not  war¬ 
ranted  by  any  considerations  of  justice  to  the  parties. 

The  American  Agent,  therefore,  requests  the  Comnlis- 
sion  not  only  to  set  aside  but  to  reverse  the  Hamburg  deci¬ 
sion  and  thus  render  a  final  decision  in  favor  of  the  United 
States  in  both  cases.”  (U.  S.  Brief  filed  9/13/38,  pp.  112- 

3)  ...  1 
87  The  German  Agent  in  his  brief  filed  November  16, 

1938,  in  reply  to  the  request  of  the  American  Agejnt, 

said : 

“Should  the  request  of  the  American  Agent  to  p&ss 
upon  the  merits  of  the  claims  be  construed  as  a  request  to 
reverse  the  decisions  of  July  29,  1935  and  June  3rd,  1936 
(the  latter  insofar  as  it  confines  the  litigation  to  the  issue 
of  fraud),  the  German  Agent  wishes  to  state,  that  in  th^at 
case  he  will  request  the  Commission  to  review  its  decision 
of  December  15,  1933  concerning  the  question  of  jurisdic¬ 
tion  to  entertain  a  petition  for  rehearing  in  a  case  finally 
decided.”  (pp.  2-3) 

The  American  Agent  on  oral  argument  on  January  ^7, 
1939,  again  renewed  his  request  that  the  Commission  rea¬ 
der  final  awards  in  favor  of  the  United  States.  He  said : 

“The  question  now  arises,  what  course  of  procedure  the 
Commission  should  follow,  and  whether,  if  it  sets  the  depi- 
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sion  at  Hamburg  aside  it  should  proceed  on  to  consider  and 
decide  the  merits  forthwith.  Mr.  Mitchell  and  I  have  al¬ 
ways  been  in  accord  with  the  view  that  the  Commission 
should  do  this,  and  we  joined  in  the  application  in  1934  for 
an  order  specifying  this  procedure.  The  Commission,  how¬ 
ever,  made  an  order  limiting  us  at  this  hearing  to  a  dis¬ 
cussion  of  the  question  of  fraud  and  suppression  at  The 
Hague. 

The  German  Commissioner  and,  I  think,  the  German 
Agent,  also,  objected  to  the  procedure  that  we  asked  the 
Commission  to  follow.  Mr.  Mitchell  has  felt  constrained 
by  this  order  to  limit  his  argument  within  its  scope,  and  he 
has  been  reluctant  to  insist  that  the  Commission  vacate 
that  order  and  dispose  of  all  issues  in  this  case  at  once.  He 
and  T  have  been  in  entire  accord  in  the  view  that  if  the  de¬ 
cision  at  Hamburg  is  set  aside,  the  further  task  of  the  Com¬ 
mission  will  be  simple,  and  the  inevitable  outcome  would 
be  an  award  in  favor  of  the  United  States. 

I  feel  no  such  hesitation  or  restraint  in  asking  the  Com¬ 
mission  to  depart  from  the  procedures  as  heretofore  out¬ 
lined  by  order,  and  to  proceed  not  only  to  consider  the  ques¬ 
tion  of  fraud  and  suppression,  but  to  go  on  and  to  render 
an  award  on  the  merits.  The  case  has  been  fullv  discussed 
from  every  possible  standpoint.  The  German  Agent  has 
discussed  the  merits.  Every  conceivable  argument  that  can 
be  made  has  already  been  made,  and  it  would  be  simply 
going  over  exactly  the  same  ground  if  a  further  hearing 
should  be  had. 

My  position  in  that  respect  is  fortified  by  the  course  of 
the  German  Agent,  and  the  fact  that  the  defense  has  not 
confined  itself  to  the  fraud  issue.”  (Wash.  Arg.,  1939,  pp. 
864-5) 

88  Prior  to  the  commencement  of  the  hearings  in  Jan¬ 
uary,  1939,  there  had  been  filed  in  these  claims  over 
100,000  pages  of  evidence  gathered  from  all  over  the  world 
and  over  70  briefs  had  been  submitted.  The  argument  in 
January,  1939,  was  the  sixth  oral  argument  had  in  these 
cases.  These  arguments  extended  over  a  total  period  of 
approximately  60  days. 

At  the  close  of  the  hearings  on  January  27,  1939,  the 
Commission  entered  upon  its  deliberations  on  the  questions 
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presented  by  the  pleadings,  briefs  and  the  oral  argumenjt. 
On  March  1,  1939,  the  German  Commissioner  notified  tl|e 
Commission  of  his  retirement  from  the  Commission.  Oin 
June  7,  1939,  the  American  Commissioner  issued  notices  4f 
a  meeting  of  the  Commission  to  be  held  on  June  15,  1939, 
and  the  German  Agent  acknowledged  receipt  of  this  notice 
in  his  letter  to  the  American  Joint  Secretary  reading  a;s 
follows : 

1439  Mass.  Ave.,  N.  W.  j 
Washington,  D.  C. 

June  10,  1939. 

“Mixed  Claims  Commission 
United  States  and  Germany 
German  Agencv 

Mr.  Walter  R.  Dorsev 

*  i 

American  Joint  Secretary, 

Mixed  Claims  Commission, 

United  States  and  Germany, 

Washington,  D.  C.  | 

l 

Dear  Mr.  Dorsey: — 

With  reference  to  the  ‘Notice  of  meeting’,  dated  June  7j 
1939,  in  which  you  inform  me  by  direction  of  the  American 
Commissioner  that  ‘a  meeting  of  the  Mixed  Claims  Commis¬ 
sion,  United  States  and  Germany,  will  be  held  on  Tliurs-} 
day,  June  15th,  1939,  at  11 :00  o’clock  a.m.,  in  the  large  con-j 
ference  room  of  the  United  States  Supreme  Court  Build-j 
ing.’  I  hereby  advise  you  that  in  view  of  the  note  addressed! 
by  my  Government  to  the  Department  of  State  today,  ij 
shall  not  appear  at  the  meeting. 

Very  truly  yours, 

RICHARD  PAULIG, 

German  Agent.”  (Min.  p.  1711). 

89  This  letter  was  placed  in  the  record  of  the  Commis¬ 
sion  in  these  cases.  The  note  from  the  German  Gov-' 
ernment  to  the  Department  of  State  referred  to  in  said  let-! 
ter  of  the  German  Agent  was  filed  in  the  records  of  the  | 
Commission  and  reads  as  follows: 
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“Translation 

German  Embassy  Washington,  D.  C., 

June  10,  1939. 

Mr.  Secretary  of  State : 

I  have  the  honor  to  advise  Your  Excellency  of  the  fol¬ 
lowing  : 

As  the  German  Agent  on  the  German-American  Mixed 
Commission  reports,  a  written  notice  from  the  American 
Secretary  of  the  Commission,  according  to  which  the  Com¬ 
mission  will  hold  a  meeting  at  11  a.m.  on  June  15th  in  the 
large  conference  room  of  the  United  States  Supreme  Court 
Building,  was  received  by  him  on  June  7th,  of  this  year. 

By  direction  of  my  Government,  I  call  attention  to  the 
fact  that  since  the  withdrawal  of  the  German  Commissioner, 
Dr.  Victor  Huecking,  on  March  1st  of  this  year,  of  which  1 

notified  the  American  Government  bv  a  note  to  Your  Ex- 

* 

cellencv  of  March  24th  of  this  year,  the  Commission  has 
been  incompetent  to  make  decisions  and  that  consequently 
there  is  no  legal  basis  for  a  meeting  of  the  Commission  at 
this  stage.  Bv  direction  of  my  Government,  I  advise  vou 
that  the  Government  of  the  Reich  will  ignore  the  decision 
to  call  the  meeting  on  June  15th,  as  well  as  any  other  act 
of  the  Commission  that  might  take  place  in  violation  of  the 
International  Agreement  of  August  10,  1922  and  the  gen¬ 
erally  established  rules  of  procedure. 

Accept,  Mr.  Secretary  of  State,  the  renewed  assurance 
of  my  most  distinguished  consideration. 

THOMSEN. 

His  Excellency 
Mr.  Cordell  Hull, 

Secretary  of  State  of  the  United  States, 

Washington,  D.  C.”  (Min.  p.  1712) 

On  June  15,  1939,  a  meeting  of  the  Commission  was  held 
and  there  was  spread  upon  the  minutes  of  the  meet- 
90  ing  certain  correspondence,  all  relating  to  the  retire¬ 
ment  of  the  German  Commissioner,  as  follows: 
Letter  dated  March  1,  1939,  from  the  German  Commis¬ 
sioner  to  the  Umpire — Exhibit  11  hereto  attached.  (Min. 
pp.  1703-1700.) 
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Letter  dated  March  2,  1939,  from  the  Umpire  to  the  (ger¬ 
man  Commissioner — Exhibit  12  hereto  attached.  (Mini  p. 
1706.) 

Letter  dated  March  1,  1939,  from  the  German  Commis- 
sioner  to  the  American  Commissioner — Exhibit  13  hereto 
attached.  (Min.  pp.  1706,  1707.) 

Letter  dated  March  3,  1939,  from  the  American  Commis¬ 
sioner  to  the  German  Commissioner — Exhibit  14  hereto  {at¬ 
tached.  (Min.  pp.  1707, 1708.)  j 

Report  dated  March  3,  1939,  from  the  American  Commlis- 
sioner  to  the  Secretary  of  State — Exhibit  15  hereto  at¬ 
tached.  (Min.  pp.  1709-1711.) 

Letter  dated  June  10, 1939,  from  the  German  Agent  to  the 
American  Joint  Secretary — Exhibit  16  hereto  attached. 
(Min.  p.  1711.) 

Letter  dated  June  10,  1939,  from  the  Secretary  of  the 
former  German  Commissioner  to  the  American  Joint  Sec¬ 
retary — Exhibit  17  hereto  attached.  (Min.  p.  1712.) 

Note  from  the  German  Embassy  to  the  Secretary  of  Stajtc 
dated  June  10, 1939 — Exhibit  18  hereto  attached.  (Min.  p|p. 
1712,  1713.)  ! 

The  report  dated  March  3,  1939,  from  the  American  Com¬ 
missioner  to  the  Secretary  of  State  (Exhibit  15)  reads  ;js 
follows :  j 

“The  American  Commissioner 
Mixed  Claims  Commission 
United  States  and  Germany 

Department  of  State  \ 

Washington,  D.  C. 

March  3,  1939.  { 

Honorable  Cordell  Hull,  j 

Secretary  of  State, 

Washington,  D.  C.  I 

i 

Dear  Sir: 

I  have  the  honor  to  submit  to  you  a  report  of  the  actioiji 
of  Dr.  Victor  L.  F.  H.  Hueckling,  German  Commisj- 
91  sioner,  Mixed  Claims  Commission,  United  States  am) 
Germany,  announcing  his  retirement  from  the  posj 
as  German  Commissioner. 

Under  date  of  March  1,  1939,  Dr.  Huecking  sent  to  Mrj 

Justice  Roberts,  the  Umpire,  a  letter  announcing  his  retire-} 

I 

I 
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ment.  A  copy  of  that  letter  is  attached  hereto,  together 
with  a  copy  of  Mr.  Justice  Roberts’  reply. 

Under  the  same  date,  March  1,  1939,  Dr.  Huecking  for¬ 
warded  to  me  a  letter  apprising  me  of  the  fact  that  he  had 
sent  the  aforesaid  letter  to  Mr.  Justice  Roberts.  I  am  at¬ 
taching  hereto  a  copy  of  Dr.  Huecking  *s  letter  and  of  my 
reply  thereto. 

I  think  it  proper  to  give  you  the  recent  history  of  this 
case.  Thg  primary  question  now  before  the  Commission  is 
whether  the  decision  which  was  reached  at  Hamburg,  Octo¬ 
ber  1G,  1930,  was  induced  by  fraudulent  and  collusive  evi¬ 
dence.  In  considering  this  question,  the  Commission  has 
been  operating  under  the  decision  of  the  Umpire  rendered 
December  15,  1933.  In  order  to  reach  a  conclusion,  it  has 
been  necessary  for  the  Commission  to  take  into  considera¬ 
tion,  not  only  the  evidence  filed  since  the  Hamburg  decision, 
but  also  the  evidence  filed  theretofore.  The  whole  rec¬ 
ord  covers  between  thirty  and  forty  thousand  pages,  and 
of  this,  the  evidence  filed  since  the  decision  at  Hamburg 
covers  about  fifty  per  cent. 

The  taking  of  evidence  on  this  case  was  closed  on  the  14th 
dav  of  Januarv,  1939,  and  verv  voluminous  briefs  have  been 
filed  on  both  sides  on  every  feature  of  the  case.  After  ex¬ 
tensive  arguments  covering  twelve  days,  the  case  was  sub¬ 
mitted  to  the  Commission  on  the  27th  dav  of  Januarv,  1939. 

After  about  two  weeks  had  elapsed,  the  Umpire  and  the 
Commissioners  began  their  conferences,  and  these  confer¬ 
ences  continued,  but  not  on  consecutive  days,  until  Tuesday, 
February  28, 1939,  when  the  last  conference  was  held.  An¬ 
other  conference  was  scheduled  to  be  held  on  Thursday, 
March  2,  1939,  at  the  office  of  the  Umpire.  Shortly  before 
the  time  for  the  conference  the  letters  from  Dr.  Huecking 
were  delivered  to  the  Umpire  and  myself,  respectivly. 

As  will  be  indicated  clearly  by  my  reply  to  Dr.  Hueck¬ 
ing ’s  letter,  the  subject  of  these  conferences  was  whether 
the  evidence  which  had  been  adduced  had  proven  fraud 
which  was  sufficient  to  set  aside  the  decision  at  Hamburg. 
During  these  conferences,  I  expressed  to  the  Umpire  and 
the  German  Commissioner  my  opinion  that  the  decision  at 
Hamburg  had  been  reached  on  false  and  fraudulent  evi¬ 
dence  and  that  the  proof  of  fraud  was  sufficient  to  set  aside 
the  Hamburg  decision,  and  reopen  the  case. 
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After  the  conference  had  extended  for  a  consider¬ 
able  time,  the  Umpire  expressed  himself  in  Entire 
agreement  with  me  on  this  proposition.  Thereupon  the 
German  Commissioner  argued  that,  if  upon  an  examination 
of  the  whole  record  both  before  and  subsequent  to  the  Ham¬ 
burg  decision,  the  Commission  were  to  come  to  the  conclu¬ 
sion  that  the  United  States  had  not  proven  its  case,  j  even 
though  there  had  been  fraud  in  the  evidence  befor^  the 
Hague  argument,  the  petition  would  have  to  be  dismissed, 
and  he  urged  upon  the  Umpire  and  myself  that  we  should 
consider  the  whole  evidence  for  that  purpose.  We  there¬ 
upon  proceeded  to  examine  the  whole  record  to  determine 
from  that  record  whether  the  American  case  had  jbeen 
proven.  It  was  while  the  Commission  was  engaged  \y  ex¬ 
amining  this  question  that  Dr.  Huecking’s  action  in  rejgard 
to  his  retirement  was  taken. 

Very  respectfully  submitted, 

CHRISTOPHER  B.  GARNETT, 

A merican  Comm iss i on [ r. 

CBG/AEC” 

The  meeting  of  June  15,  1939,  of  the  Commission  was  at¬ 
tended  by  the  American  Commissioner  and  the  Umpire. 
Neither  the  German  Agent  nor  a  Commissioner  appointed 
by  Germany  attended  this  meeting.  At  that  meeting  the 
American  Commissioner  filed  a  certificate  of  disagreement 
and  an  opinion  comprising  498  typewritten  pages.  Tn  the 
course  of  his  opinion  the  American  Commissioner  said  j(pn. 
29-31A  of  the  mimeographed  copy  of  opinion): 

“As  we  have  already  seen,  these  cases  have  been  pend¬ 
ing  for  more  than  twelve  years.  Thousands  of  pages  of 
evidence,  consisting  of  original  documents  from  the  files  of 
the  various  government  departments,  affidavits,  examina¬ 
tions  of  witnesses,  and  other  instruments  have  been  filed 
during  that  period;  large  sums  of  money  have  been  spent  in 
procuring  this  evidence  and  producing  it  before  the  Com¬ 
mission.  It  has  been  an  enormous  work,  involving  k  bor 
of  many  persons — experts,  technicians  and  lawyers.  The 
cases  have  been  argued  before  the  Commission  on  six  jdif- 
ferent  occasions  by  eminent  counsel.  Learned  and  exhaus¬ 
tive  briefs  have  been  filed,  entailing  great  labor  on  the  ?i)art 
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of  those  who  composed  them ;  and  every  phase  of  the 
93  case  has  been  fully  discussed,  both  in  written  briefs 

and  orally.  The  oral  arguments  have  consumed  a 
period  of  about  sixty  days. 

On  the  pending  petition,  the  cases  were  closed  for  filing 
of  evidence  and  briefs  on  January  14,  1939. 

After  exhaustive  oral  arguments  by  distinguished  coun¬ 
sel,  extending  through  twelve  days,  the  cases  were  finally 
submitted  to  the  Commission  on  the  27th  dav  of  January, 
1939.  After  about  two  weeks  had  elapsed,  the  Umpire  and 
the  Commissioners  began  their  conferences.  These  confer¬ 
ences  continued,  but  not  on  consecutive  days,  until  Tuesday, 
February  28,  1939,  when  the  last  conference  with  the  Ger¬ 
man  Commissioner  was  held.  Another  conference  was 
scheduled  to  be  held  on  Thursday,  March  2,  1939,  at  the  of¬ 
fice  of  the  Umpire.  Shortly  before  the  time  for  the  con¬ 
ference,  the  letters  of  the  German  Commissioner  announc¬ 
ing  his  retirement  were  delivered  to  the  Umpire  and  the 
American  Commissioner,  respectively. 

As  is  clearly  indicated  by  the  letter  which  was  written  by 
the  American  Commissioner  to  the  Secretary  of  State,  the 
American  Commissioner  and  the  German  Commissioner 
were  in  direct  disagreement  as  to  the  issues  before  the  Com¬ 
mission,  that  is  to  say,  as  to  whether  the  record  established 
fraud  of  a  sufficient  character  to  set  aside  the  decision  at 
Hamburg,  and,  at  the  instance  of  the  German  Commis¬ 
sioner,  the  Commission  was  examining  the  record  to  deter¬ 
mine  whether  the  American  Agent  had  proven  his  case,  and 
specifically  whether  the  Herrmann  message  was  genuine, 
when  the  German  Commissioner  announced  his  retirement. 

Under  the  circumstances  set  out  above,  to  hold  that  one 
National  Commissioner  could,  bv  his  voluntarv  retirement, 
whether  authorized  by  his  Government  or  not,  prevent  the 
Commission  from  further  proceeding  with  the  cases,  and 
especially  from  deciding  the  questions  at  issue  when  the 
German  Commissioner  announced  his  retirement,  would 
defeat  the  purpose  of  the  two  Governments  in  establishing 
this  Commission,  would  deprive  the  American  nationals  in 
these  cases  of  the  l-emedv  provided  by  the  Treaty  of  Berlin 
and  the  Agreement  of  August  10,  1922,  for  American  na¬ 
tionals  with  claims  against  the  German  Government  recog- 
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nized  by  that  treaty,  and  would  raise  many  questions  diffi¬ 
cult  of  solution,  as  to  the  disposition  of  the  funds  now  re¬ 
maining  in  the  Treasury  of  the  United  States,  pursuant  to 
the  Settlement  of  War  Claims  Act. 

Accordingly,  I  am  of  the  opinion  that  the  retirement  of 
the  German  Commissioner  on  March  1,  1939,  did  not  render 
the  Commission  functus  officio  and  did  not  deprive  the  Com¬ 
mission  of  the  power  to  decide  the  questions  at  issue  at  the 
time  of  his  retirement.” 

94  A  copy  of  that  portion  of  the  opinion  of  the  Amer¬ 
ican  Commissioner  dealing  with  the  jurisdiction  of 
the  Commission  is  attached  hereto  and  marked  Exhibit  19. 

After  the  filing  of  the  certificate  of  disagreement  and  the 
opinion  of  the  American  Commissioner,  the  Umpire  handed 
down  his  decision.  In  the  course  of  his  decision  the  Um¬ 
pire  said : 

“1.  Within  the  meaning  and  intent  of  the  agreementj  by 
which  the  Commission  was  constituted  and  its  powers  Re¬ 
fined,  there  exists  a  disagreement  between  the  two  national 
commissioners.  As  I  participated  with  them  in  the  confer¬ 
ences  after  submission  of  the  cases,  I  am  cognizant  of  the 
disagreement,  which  makes  it  my  duty  to  act  in  the  decision 
of  the  cases.  If  more  were  needed,  I  have  before  me  }he 
certificate  and  opinion  of  the  American  Commissioner.  Ac¬ 
cordingly  I  report  my  opinion  as  Umpire. 

###*•* 

7.  I  find  that,  for  the  reason  alleged  by  the  United  Stakes 
in  its  petitions  for  rehearing, — material  fraud  in  the  proofs 
presented  by  Germany,  and  for  the  further  reason  that  on 
the  record  as  it  now  stands  the  claimants’  cases  are  made 
out,  the  pending  motions  should  be  and  they  are  granted.” 
The  full  text  of  the  decision  of  the  Commission  by  the  Um¬ 
pire  is  attached  hereto  as  Exhibit  20. 

Following  the  rendition  of  the  decision  of  the  Comnjis- 
sion  on  June  15,  1939,  setting  aside  the  decision  of  October 
16, 1930,  and  reopening  the  cases  the  American  Agent  made 
a  motion  that  awards  be  granted  in  favor  of  the  United 
States  on  behalf  of  the  sabotage  claimants  as  follows: 

“If  your  Honors  please,  in  view  of  the  attitude  of  Ger¬ 
many,  as  expressed  in  the  communications  between  the  Ger¬ 
man  Commissioner  and  the  Umpire  and  the  American  Co|m- 


106  Z.  &  F.  ASSETS  REALIZATION  COUP.  ET  AL.  VS.  HULL  ET  AL. 


missioner  and  the  communication  between  the  German 
Embassy  and  the  Secretary  of  State  of  the  United 
95  States,  it  is  apparent  that  Germany  does  not  intend 
to  take  any  further  part  in  the  proceedings  before 
this  Commission,  and  seeks  to  avoid  a  final  conclusion,  and 
frustrate  the  work  of  the  Commission  I  therefore  move  at 
this  time,  if  your  Honors  please,  upon  the  record  as  it  now 
stands,  that  awards  be  entered  in  accordance  with  the  opin¬ 
ions  which  have  been  rendered  today.”  (Transcript  of 
Hearings  for  June  15,  1939,  pp.  20-21.) 

The  Commission  granted  said  motion  and  on  the  same  day 
duly  entered  an  order  upon  the  minutes  of  the  Commis¬ 
sion,  reading  as  follows: 

“1.  The  decision  of  October  16,  1930,  reached  at  Ham¬ 
burg  be,  and  the  same  is  hereby,  set  aside,  revoked  and  an¬ 
nulled. 

2.  The  Commission  finds,  on  the  record  as  it  now  stands, 

that  the  liability  of  Gcrmanv  in  both  the  Black  Tom  and 
•  * 

Kingsland  cases  has  been  established. 

3.  It  appearing  from  the  communications,  each  dated 
June  10, 1939,  one  from  the  German  Agent  to  the  Commis¬ 
sion,  and  the  other  from  the  German  Embassy  to  the  Sec- 
retary  of  State,  that  Germany  does  not  intend  to  exercise 
her  right  to  take  further  part  in  the  proceedings  of  the 
Commission,  and  that  on  the  findings  made  and  opinions 
handed  down  this  day  by  the  Commission,  and  from  what 
appears  in  the  record,  awards  should  now  be  rendered  to 
the  United  States  on  behalf  of  claimants:  the  American 
Agent  is  directed  to  prepare  and  submit  to  the  Commission 
for  its  approval  awards  in  each  of  the  pending  sabotage 
claims.  These  awards  will  be  considered  at  a  further  meet¬ 
ing  of  the  Commission  to  be  called  on  notice,  and  appro¬ 
priate  action  thereon  will  then  be  taken.”  (Min.  pp.  1717. 
171S.) 

On  the  same  day  said  order  was  entered  in  the  Minute  Book 
which,  in  accordance  with  the  custom  of  the  Commission,  is 
maintained  in  duplicate  for  the  records  of  the  two  govern¬ 
ments. 

On  October  23,  1939,  the  American  Commissioner  caused 
the  American  Joint  Secretary  to  deliver  personally  to  the 
German  Agent  a  notice  of  a  meeting  of  the  Commission  to 
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be  held  on  October  30,  1939.  Memoranda  of  Mr.  Walter  R. 
Dorsey,  American  Joint  Secretary,  setting  forth  thje  cir¬ 
cumstances  under  which  said  notice  was  given  to  thej  Ger¬ 
man  Agent  and  as  entered  in  the  record  by  the  American 
Commissioner  are  attached  hereto  and  marked  Exhibits  21 
and  22. 

At  the  meeting  of  the  Commission  held  on  October 
96  30,  1939,  awards  in  favor  of  the  United  States  in 

each  of  the  153  sabotage  claims  were  dulv  entered  by 
the  Commission.  In  announcing  these  awards  the  Ameri¬ 
can  Commissioner  said  (Transcript  of  Hearings  for  10/30/ 
39,  p.  25) : 

“Memoranda  of  Awards. 


The  American  Commissioner:  In  accordance  with  the 
orders  entered  on  June  15,  1939,  the  American  Agent  and 
the  Acting  American  Agent  prepared  and  submitted  t|o  the 
Commission  for  its  approval  memoranda  relating  to  ajd  the 
pending  sabotage  claims  and  the  awards  to  be  entered. 

Some  of  the  questions  which  have  arisen  in  the  study  of 
these  cases  are  of  a  legal  character,  in  which  I  have  fur¬ 
nished  the  Umpire  memoranda  of  the  Acting  AmeKcan 
Agent  and  memoranda  prepared  by  me  relating  thereto. 

I  have  thoroughly  examined  the  files  for  the  purpose  of 
determining  the  correct  measure  of  damages  in  all  of  jhese 
cases,  and  have  furnished  the  Umpire  memoranda  relating 
thereto.  I  have  also  furnished  him  a  memorandum  |  pre¬ 
pared  by  the  Acting  American  Agent  relating  to  the  ques¬ 
tion  of  damages. 

Wherever  the  files  disclosed  as  (sic)  a  question  of  fact  or 
of  law  was  raised,  I  have  discussed  it  with  the  Umpire  per¬ 
sonally.  I  have  presented  to  him  for  his  consideration  an 
award  in  each  of  the  153  sabotage  cases.” 

The  Umpire,  thereupon,  at  the  same  meeting  said  (id.  p. 
25) :  j 

“The  Umpire:  After  a  study  of  the  data  and  the  records 
and  the  memoranda  prepared,  I  have  found  that  the  awards 
are,  in  my  judgment,  accurately  and  properly  calculated, 
and  have  joined  the  American  Commissioner  in  signing  the 


awards.  They  will  be  accordingly  filed  in  the  record! 
the  Commission.” 


of 
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Neither  the  German  Agent  nor  a  Commissioner  appointed 
by  Germany  attended  this  meeting. 

97  A  copy  of  the  award  entered  in  favor  of  the  United 
States  on  behalf  of  the  Lehigh  Valley  Railroad  Com¬ 
pany  is  attached  hereto  and  marked  Exhibit  23.  A  copy  of 
the  award  to  the  Agcncv  of  Canadian  Car  and  Foundry  Com- 
panv,  Limited,  a  New  York  corporation,  likewise  entered  on 
<  >ctober  30,  1939,  one  of  the  Kingsland  claimants,  is  attached 
hereto  and  marked  Exhibit  24.  Similar  awards  were  en¬ 
tered  at  the  above  meeting  in  respect  of  the  claims  of  the 
United  States  on  behalf  of  each  of  the  other  sabotage  claim¬ 
ants  as  set  forth  in  Exhibit  III  attached  to  the  answer  of 
Intervener,  Lehigh  Valley  Railroad  Company. 

I  have  read  the  allegation  contained  in  paragraph  24  of 
the  complaint  herein  in  which  it  is  stated  on  information 
and  belief,  that  without  right,  power  or  authority  the  Amer¬ 
ican  Commissioner  authorized  the  American  Agent  to  de¬ 
termine  the  amount  of  said  awards  and  the  American  Com¬ 
missioner  signed  awards  to  the  said  claimants  for  amounts 
so  fixed  and  assessed  bv  the  American  Agent.  This  state- 
ment  to  my  personal  knowledge  is  wholly  false.  Extensive 
proofs  of  damages  suffered  by  the  sabotage  claimants  were 
in  the  record  at  the  time  of  the  retirement  of  the  German 
Commissioner  consisting  of  material  contained  in  the  Mem¬ 
orials  of  the  respective  claimants  and  evidence  in  volumi¬ 
nous  exhibits  filed  with  the  Commission  over  a  period  ex¬ 
tending  from  approximately  March,  1927,  to  November, 
1936.  Copies  of  all  such  Memorials  and  exhibits,  accord¬ 
ing  to  the  practice  of  the  Commission  were  furnished  to  the 
German  Agent  on  or  about  the  date  of  the  respective  filing 
dates  of  such  Memorials  and  exhibits.  No  evidence  respect¬ 
ing  damages  was  submitted  to  the  Commission  subsequent 
to  November,  1936. 

T  have  also  read  the  allegations  contained  in  para- 

98  graph  23  of  the  complaint  herein  in  which  it  is 
stated  upon  information  and  belief  that  certain  of 

the  claimants  who  are  beneficiaries  of  awards  entered  by 
the  Commission  as  aforesaid  were  in  whole  or  in  part  in¬ 
sured  by  insurance  companies  for  the  payment  of  some  or 
all  of  the  damages  alleged  to  have  been  suffered  by  them 
and  that  said  claimants  received  from  said  insurance  com- 
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panics  payment  of  part  or  of  all  of  the  damages  so  Sus¬ 
tained  and  that  by  right  of  subrogation  the  said  insurance 
companies  likewise  filed  a  claim  for  the  amount  of  the  pay¬ 
ments  of  said  damages  paid  as  above  stated  to  the  claim¬ 
ants.  The  allegation  in  so  far  as  it  implies  that  an  award 
to  any  sabotage  claimant  included  any  amount  for  which 
recoverv  was  alreadv  had  bv  wav  of  insurance  is  whpllv 
false.  American  underwriters  insuring  a  portion  of  their 
loss  in  American  insurance  companies  recovered  the  fulj  in¬ 
surance  loss  without  deducting  the  amount  of  reinsurance 
with  American  companies.  No  recovery  of  that  amount, 
however,  was  had  on  behalf  of  such  American  reinsurance 
companies.  In  submitting  their  evidence  of  damages)  as 
above  described  claimants  were  required  to  submit  proofs 
as  to  insurance  recovered  and  any  amounts  so  recovered 
were  deducted  from  the  principal  claims.  No  awards  vfere 
entered  by  the  Commission  on  behalf  of  others  than  Ameri¬ 
can  nationals. 

At  the  same  meeting  of  the  Commission  on  October  130, 
1939,  and  prior  to  the  entry  of  award  by  the  Commission  the 
American  Commissioner  presented  to  the  Commission  a  cer¬ 
tificate  of  disagreement  and  supplemental  opinion  with  re¬ 
spect  to  the  question  of  jurisdiction  of  the  Commission 
raised  by  a  motion  of  the  German  Agent,  dated  November 
24, 1936,  and  filed  with  the  Commission  on  December  7, 1936, 
requesting  the  dismissal  of  the  claim  of  the  United  States 
on  behalf  of  Agency  of  Canadian  Car  and  Foundry  Com¬ 
pany,  Limited,  a  New  York  corporation.  The  question]  of 
the  propriety  of  an  award  to  the  United  States  on  behalf 
of  Agency  of  Canadian  Car  and  Foundry  Company,  Lim¬ 
ited,  had  been  discussed  in  briefs  filed  by  the  Ameri- 
99  can  Agent  on  January  22,  1937,  and  by  the  Gernjian 
Agent  on  January  12, 1939.  The  Umpire  at  the  sa]me 
time  filed  a  memorandum  opinion  in  which  he  concurred  in 
the  views  of  the  American  Commissioner  on  the  question 
presented  by  the  motion  of  the  German  Agent  with  re¬ 
spect  to  that  claim;  overruled  the  German  Agent’s  motjon 
and  decided  that  the  Commission  had  jurisdiction  of  the 
claim  and  that  the  United  States  was  entitled  to  an  awhrd 
on  behalf  of  that  claimant.  Copies  of  the  certificate  of  (jis- 
agreement  and  supplemental  opinion  of  the  American  Com- 
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missioner  and  of  the  Umpire's  decision  thereon  are  at¬ 
tached  hereto  as  Exhibits  25  and  26. 

Prior  to  the  meeting  of  the  Commission  of  October  30, 
1939,  there  had  been  transmitted  bv  the  Secretary  of  State 
to  the  American  Commissioner  by  a  letter  dated  October 
18,  1939,  a  copy  of  a  translation  of  a  note  dated  October 
3, 1939,  from  the  German  Charge  d’Affaires  ad  interim  Herr 
Hans  Thomsen  to  the  Secretary  of  State  and  copies  of  said 
letter  of  transmittal  and  said  note  of  the  German  Charge 
d’Affaires  were  filed  in  the  record  of  these  cases  bv  the 
American  Commissioner  on  October  30,  1939.  Copies  of 
such  documents  are  attached  hereto  as  Exhibits  27  and  28. 
A  copy  of  the  reply,  dated  October  18,  1939,  of  the  Secre¬ 
tary  of  State  to  Herr  Thomsen  is  attached  hereto  as  Ex¬ 
hibit  29  and  reads  in  part  as  follows  (Transcript  of  Hear¬ 
ings,  10/30/39,  p.  54) : 

“I  must  refrain  from  engaging  in  a  discussion  of  the  va¬ 
rious  complaints  and  protests  set  out  in  your  communica¬ 
tion  and  content  myself  by  stating  that  since  the  Depart¬ 
ment  is  without  jurisdiction  over  the  Commission  I  consider 
that  it  would  be  highly  inappropriate  for  it  to  intervene 
directly  or  indirectly  in  the  work  of  the  Commission  or  to 
endeavor,  in  the  slightest  manner,  to  determine  the  course  of 
its  proceeedings. 

“I  have  entire  confidence  in  the  abilitv  and  integrity  of 
the  Umpire  and  the  Commissioner  appointed  by  the  United 
States  despite  your  severe  and,  I  believe,  entirely  unwar¬ 
ranted  criticisms,  and  I  am  constrained  to  invite 
100  your  attention  to  the  fact  that  the  remarkable  action 
of  the  Commissioner  appointed  by  Germany  was  ap¬ 
parently  designed  to  frustrate  or  postpone  indefinitely  the 
work  of  the  Commission  at  a  time  when,  after  years  of  la¬ 
bor  on  the  particular  cases  involved,  it  was  expected  that 
its  functions  would  be  brought  to  a  conclusion.” 

Copies  of  the  awards  of  the  Commission  entered  on  Octo¬ 
ber  30,  1939,  consisting  of  all  the  awards  to  the  United 
States  on  behalf  of  the  sabotage  claimants,  were  duly  cer¬ 
tified  to  the  Secretary  of  State  on  October  30,  1939.  On 
October  31,  1939,  the  Secretary  of  State,  pursuant  to  the 
provisions  of  Section  2(a)  of  the  Settlement  of  War  Claims 
Act  of  1928,  duly  certified  such  awards  to  the  Secretary  of 
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the  Treasury  for  payment  in  accordance  with  the  provi¬ 
sions  of  the  Act. 

Z.  &  F.  Assets  Realization  Corporation,  the  plaintiff  here¬ 
in,  has  received  awards  of  the  Mixed  Claims  Commission 
as  follows : 

Docket  No.  6997 — award  entered  May  25,  1926,  in  tlfe 
amount  of  $7,639.47  with  interest  at  5%  per  annum  from 
January  1,  1920: 

Docket  No.  7023 — award  entered  August  13,  1926,  in  the 
amount  of  $8,150.09  with  interest  at  5%  per  annum  from 
January  1,  1920; 

Docket  No.  7948 — award  entered  January  14,  1927,  in  the 
amount  of  $817,134.84  with  interest  at  5%  per  annum  f roijn 
January  1,  1920; 

Docket  No.  8199 — award  entered  February  11,  1928,  i^i 
the  amount  of  $3,000  with  interest  at  5%  per  annum  froih 
June  30, 1920;  and 

Docket  No.  8369 — award  entered  November  9,  1928,  ijn 
the  amount  of  $4,074  with  interest  at  5%  per  annum  from 
January  10,  1920. 

The  total  principal  amount  of  these  awards  is  $839,998.49 

and  according  to  the  records  of  the  American  Agencv  fur- 
•  .  '  ‘  .  i 

nislicd  it  by  the  Treasury  Department  there  has  been  paid 

on  account  of  those  awards  in  accordance  with  thp 
101  provisions  of  the  Settlement  of  War  Claims  Act  o^' 
1928  the  total  amount  of  approximately  $864,050. 
According  to  documents  on  file  in  the  American  Agency,  a 
total  principal  amount  of  approximately  $118,000,000  has 
been  granted  by  the  Commission  in  favor  of  the  United 
States  on  behalf  of  the  large  number  of  other  claimants  on 
which,  according  to  said  records,  payments  of  approxi¬ 
mately  $136,000,000  have  heretofore  been  made.  Accord¬ 
ing  to  the  records  of  the  American  Agencv,  all  holders  of 
awards  of  the  Commission  except  the  sabotage  claimants 
have  either  received,  pursuant  to  the  provisions  of  the  Set| 
tlement  of  War  Claims  Act  of  1928,  payment  in  full  of  their 
claims,  together  with  interest  to  date  of  payment,  or 
amounts  equal  to  not  less  than  approximately  100%  of  the 
principal  amount  of  such  awards.  In  the  great  majority 
of  cases  said  holders  of  awards  remaining  unpaid  have] 
received  more  than  the  principal  amount  of  said  awards.! 
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A  report  of  the  United  States  Senate  Finance  Commit¬ 
tee,  dated  June  6, 1934  (Senate  Report  No.  1376,  73rd  Cong-., 
2d  Sess.,  p.  7),  says: 

“It  will  be  noted  that  the  funds  now  available  to  the  Ger¬ 
man  special  deposit  account  amount  to  about  $20,000,000, 
which  are  being  reserved  to  make  payment  on  account  of 
any  awards  which  the  Mixed  Claims  Commission  might 
enter  on  the  claims  now  pending  before  it.  In  case  awards 
are  entered  on  account  of  the  claims  now  pending  before 
the  Commission,  payments  will  be  made  in  the  same  man¬ 
ner  and  to  the  same  extent  as  payments  have  already  been 
made  on  account  of  awards  entered  and  certified  for  pay¬ 
ment.” 

On  June  6,  1934,  the  only  claims  pending  before  the  Mixed 
Claims  Commission  were  the  sabotage  claims  and  one  other 
claim,  which  was  also  disposed  of  on  October  30, 1939. 

HAROLD  H.  MARTIN 

Subscribed  and  sworn  to  before  me  this  28th  day  of  No¬ 
vember,  1939. 

NORVELLE  H.  SANNEBECK 
(N.  P.  Seal)  Notary  Public. 

102  Exhibit  1 

March  30,  1931. 

Honorable  Robert  W.  Bonynge, 

American  Agent, 
and 

Dr.  Wilhelm  Tannenberg, 

German  Agent, 

before  the  Mixed  Claims  Commission,  United  States 
and  Germany, 

Washington,  D.  C. 

Gentlemen : 

In  the  decision  handed  down  today  in  the  Sabotage  Cases 
the  Commission  has  decided  the  matter  of  rehearings  in 
these  cases  so  far  as  the  rehearing  petitions  therein  are 
based  on  allegations  of  obvious  error.  This  decision  is  re¬ 
lated  to  the  record  as  it  stood  when  the  cases  were  decided, 
and  the  decision  reserves  the  question  of  the  proposed  ad¬ 
mission  of  new  evidence,  which  is  a  separate  question. 
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The  Commission  asks  me  to  advise  you  that  it  desires 
the  two  Agents,  without  waiting  for  the  presentation  of 
any  additional  new  evidence,  to  submit  briefs  discussing, 
first  the  jurisdictional  considerations  and  legal  principles 
which  should  govern  the  Commission’s  decision  as  toj  the 
admission  of  new  evidence,  in  these  cases,  and,  second,  \yhat 
kind  of  new  evidence,  if  any,  should  be  admitted.  I 
The  Commission  in  this  connection  points  out  that ( the 
two  Agents  have  already  presented  some  argument  onjthe 
question  of  new  evidence  and  each  Agent  has  based  hisl ar¬ 
gument  in  part  on  the  decision  of  the  Commission  in  ithe 
Philadelphia-Girard  National  Bank  case.  To  avoid  further 
discussion  as  to  the  proper  interpretation  of  the  language 
used  by  the  Commission  in  that  case  we  think  it  best1,  to 
advise  you  that  the  National  Commissioners  $re 
103  agreed  that  it  was  the  intention  of  the  Commission 
in  that  decision  to  rule  against  the  introduction  I  of 
further  evidence  of  any  kind  after  the  evidence  had  oiice 
been  closed  and  a  decision  promulgated.  This  ruling  is  i|ot 
irrevocable,  but  it  is  desirable  that  argument  addressed  (to 
the  question  should  be  devoted  not  to  the  interpretation  jof 
that  language  but  to  the  principle  itself.  The  Commission 
has  not  seen  the  new  evidence  offered  by  the  American 
Agent  in  the  Sabotage  Cases,  but  the  descriptions  of  tliis 
evidence  in  his  motions  filed  March  5  and  11,  1931,  give  the 
impression  that  the  evidence  offered  is  not  new  and  is  nOt 
of  the  character  which  courts  admit  after  a  decision  is  onqe 
made  in  cases  where,  after  a  decision,  they  admit  any  neiv 
evidence.  j 

The  Commission  accordingly  requests  that  the  Agents 
file  their  briefs  on  the  points  above  mentioned  within  twjo 
weeks,  with  leave  to  each  Agent  to  file  a  reply  brief  withih 
one  week  after  the  receipt  of  the  other  Agent  ’s  brief.  j 

Very  truly  yours,  j 

CHANDLER  P.  ANDERSON  i 
American  Commissioner. 
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104  Exhibit  2 
Docket  Xos.  8103,  8117  ot  al. 

United  States  ok  America,  on  behalf  of  Lehigh  Valley  Hail- 
road  Company,  Agency  of  Canadian  Car  and  Foundry 
Company,  Limited,  and  Various  Underwriters,  Claim¬ 
ants. 

v. 

Germany. 

Preliminary  Order  on  Petition  for  Rehearing. 

A  supplementary  Petition  for  Rehearing  these  claims 
having  been  filed  by  the  American  Agent  on  July  1,  1931, 
and  motions  for  leave  to  file  certain  evidence  listed  therein 
as  Exhibits  Xos.  873  to  907  having  been  filed  by  the  Ameri¬ 
can  Agent  on  March  3  and  11  and  July  1,  1931,  which  evi¬ 
dence  has  since  been  submitted  for  examination,  and  the 
Commission  having  made  a  preliminary  examination  of  the 
Petition  for  Rehearing  and  the  briefs  and  memoranda  filed 
with  reference  thereto  by  the  American  Agent  and  the 
German  Agent, 

It  is  now  ordered  that  the  Joint  Secretaries  receive  pro¬ 
visionally  the  evidence  offered  as  aforesaid  by  the  Ameri¬ 
can  Agent,  but  the  Commission  reserves  for  later  decision 
the  question  of  its  right  to  admit  new  evidence  and  all 
other  questions  arising  in  connection  with  the  aforesaid 
petition  if  the  evidence  be  admitted. 

The  Commission  is  informed  by  the  German  Agent  that 
he  does  not  desire  to  present  on  behalf  of  his  Government 
any  rebuttal  evidence,  and  on  this  understanding  the  Com¬ 
mission  will  hold  a  session  at  the  office  of  the  Umpire  in 
Boston,  Massachusetts,  beginning  on  Thursday,  July  30, 
at  10  o’clock  a.  m.,  to  hear  oral  argument  by  the  two  Agents, 
which  arguments  shall  be  limited  to  the  question  of  the  ad¬ 
missibility  of  the  evidence  now  offered  and  the  question 
of  its  value  and  effect  on  the  merits  of  these  claims 

105  in  relation  to  the  findings  and  conclusions  of  the 
Commission  set  forth  in  its  original  decision. 

The  Commission  further  orders  that  the  Exhibits  Nos. 
904  and  905  (1)  (2)  and  (3)  of  the  above-mentioned  evidence 
be  delivered  to  the  Umpire  of  the  Commission  for  safe- 
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keeping  with  permission  to  either  Agent  or  his  duly  author¬ 
ized  representative  to  have  access  thereto  subject  to  the 
convenience  of  the  Umpire. 

Done  at  Boston  July  28,  1931. 

ROLAND  W.  BOYDBN  j 

Umpire. 

(’HANDLER  P.  ANDERSON  j 
A  m  eric  an  C  o  hi  in  issi  oner. 

W.  K1ESSELBACH  | 

( term  an  Com  missioner. 

( ’ountersigned : 

WALTER  R.  DORSEY  j 

American  Joint  Secretary 

ALFRED  LUDERS 

German  Joint  Secretary  \ 

I 

106  Exhibit  3 

Before  the  Mixed  Ulaims  (’ommission  United  States  and 

Germany, 

Organized  Under  the  Agreement  of  August  10,  1922, 
Between  the  United  States  and  Germanv 

_  I 

I 

Docket  Nos.  8103,  8117,  et  al. 

List  Nos.  11,333,  4830,  et  al. 

United  States  of  America,  on  behalf  of  Lehigh  Valley 
Railroad  Company,  Agency  of  Canadian  Car  and 
Foundry  Company,  Limited,  Bethlehem  Steel  Conn 
pany,  et  al.,  Claimants, 

v. 

Germany. 

Petition  for  a  Rehearing 

i 

This  petition  for  rehearing  is  filed  upon  the  following] 
grounds:  ] 

I.  That  certain  important  witnesses  for  Germany,  in, 
affidavits  filed  in  evidence  by  Germany,  furnished  fraud-| 
ulent,  incomplete,  collusive  and  false  evidence  which  mis-'j 
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led  the  Commission  and  unfairly  prejudiced  the  cases  of 
the  claimants. 


IT.  That  there  are  certain  witnesses  within  the  terri¬ 
torial  jurisdiction  of  the  United  States,  including  those 
hereinafter  specifically  named,  who  have  knowledge  of 
facts  and  can  give  evidence  adequate  to  convince  the  Com¬ 
mission  of  the  liability  of  Germany  for  the  destruction  of 
the  Black  Toni  Terminal  and  the  Kingsland  plant,  but 
whose  testimony  cannot  be  obtained  without  authority  to 
issue  subpoenas  and  to  subject  such  witnesses  to  penalties 

for  failure  to  testify  fnllv  and  truthfully. 

*  •  • 


III.  That  the  United  States  and  the  claimants  are  filing 
and  will  file  evidence  to  show  that  the  Commission 
107  has  been  misled  by  the  German  evidence;  and  have 
considerable  information  of  the  same  character  which 
cannot  be  obtained  in  affidavit  form  without  payments  of 
money,  the  giving  of  which  information  by  the  witnesses 
should  be  compelled  by  process  of  law. 


IV.  That  there  has  also  come  to  light  evidence  of  col¬ 
lusion  between  certain  German  and  American  witnesses  of 
a  most  serious  nature  to  defeat  these  claims. 

A  brief  discussing  this  new  evidence  and  certain  of  the 
other  evidence  will  be  filed. 

By  reason  of  the  serious  character  of  the  issues  raised 
by  this  petition,  by  the  evidence  filed,  and  by  the  very  terms 
of  the  decisions  of  the  Commission,  the  United  States  insists 
that  opportunity  be  afforded  for  the  subpoenaing  of  wit¬ 
nesses  and  documents.  Among  the  witnesses  within  the 
territorial  jurisdiction  of  the  United  States  to  whom  the 
United  States  desires  the  issuance  of  subpoenas  requiring 
them  to  testify,  are  the  following: 


(1)  Theodore  Wozuiak.  in  whose  handwriting  are  the 
letters  found  by  the  Commission  to  have  been  spurious  and 
who  was  Germany's  chief  witness  for  the  defense,  and 
whom  Germany  has  failed  to  recall  to  the  stand  and  has 
declined  to  permit  the  United  States  to  call  by  subpoena 
following  the  discovery  of  the  letters  in  his  handwriting; 

(2)  Iran  Baron,  the  recipient  of  the  Wozuiak  letters; 

(3)  and  (4)  Frederick  L.  Herrmann  and  Paul  G.  L.  nil- 
ken,  the  sender  and  recipient  of  the  message  in  the  Blue 


Z.  &  F.  ASSETS  REALIZATION  CORF.  ET  AL.  VS.  HULL  ET  AL.  3|  1 7 

Book  Magazine  of  January  1917  which  the  Umpire  found!  to 
be  conclusive  of  the  issues  in  these  cases,  if  authentic,  and 
who  have  not  heretofore  made  full  disclosures  of  fa^ts 
within  their  knowledge. 

In  addition  there  are  ten  or  more  other  witnesses 
IDS  now  in  the  United  States  having  a  knowledge  of  t|ie 
facts  bearing  on  the  issues  in  these  cases  to  whom |  it 
is  desired  to  issue  subpoenas. 

The  examination  of  the  above  named  and  other  witnesses 
under  subpoenas  issued  by  some  competent  authority,  is 
desired  and  is  authorized  (save  for  Germany’s  opposition) 
by  the  Act  of  Congress  of  July  8,  1980  (46  Stat.  1005).  The 
issuance  of  such  subpoenas,  requiring  these  witnesses  to 
testify  under  penalty  of  punishment  for  perjury  is  the  on|y 
possible  method  of  ascertaining  the  ultimate  facts  in  tlje 
issues  in  these  claims. 

Particular  attention  is  called  in  this  connection  to  tl}e 
Ordinance  of  Germany  of  June  *28,  1928  for  the  executio|n 
of  the  Germany- American  Agreement  of  August  10,  1 92j2 
(Reichsgesetzbiatt  1928,  Part  11,  p.  299),  which  was  an  Or¬ 
dinance  passed  subsequent  to  the  flute  of  the  Agreement  of 
August  10.  1022  creating  the  Mixe'l  Claims  Commission  and 
passed  with  express  application  thereto  which  permits  the 
right  to  take  testimony  before  the  courts  of  Germany. 
Rights  under  this  ordinance  have  been  freely  exercised  by 
the  German  Agent  in  these  very  claims  before  this  Comj- 
mission,  though  the  German  Government  through  its  Agent 
and  Commissioner,  have  opposed  and  prevented  the  exerj- 
cise  of  the  rights  conferred  by  the  American  statute  rep 
specting  witnesses  within  the  territorial  jurisdiction  of  the 
United  States  upon  the  ground  that  the  American  statute 
was  passed  after  the  date  of  the  agreement  creating  the 
Commission,  and  that  the  German  Government  had  not  conj- 
seated  to  its  application  to  the  Commission.  The  Germaii 
Ordinance  was  likewise  enacted  subsequent  to  the  Agree! 
ment. 

The  Commission’s  decisions  denying  the  request] 
109  of  the  United  States  to  issue  subpoenas  and  take 
oral  testimony  in  the  pending  claims  do  not  discrim¬ 
inate  between  the  requests  made  by  the  United  States  (a) 
that  subpoenas  be  issued  requiring  witnesses  to  testify, 
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and  (b)  that  witnesses  be  heard  orally  before  the  Commis¬ 
sion.  Even  if  there  should  be  adequate  reasons  upon 
grounds  of  “convenience”  to  justify  the  German  Agent 
and  his  Government  in  declining  to  consent  to  the  hearing 
of  witnesses  orally  by  the  Commission,  such  reasons  are 
not  applicable  to  the  refusal  of  the  German  Government  to 
consent  to  the  application  to  this  Commission  of  the  rights 
accorded  by  the  Act  of  Congress  of  July  3,  1930,  to  require 
obdurate  witnesses  within  the  jurisdiction  of  the  United 
States  to  be  placed  under  oath  and  required  to  testify. 

Even  in  claims  involving  comparatively  non-controver- 
sial  issues,  the  power  to  issue  subpoenas  has  been  freely 
granted  respecting  evidence  to  be  offered  before  other  com¬ 
missions  (See  for  example  the  Convention  of  January  11, 
1909  between  the  United  States  and  Great  Britain,  Malloy 
Yol.  3,  p.  2607,  and  36  State,  p.  2448).  Both  Governments 
have  attempted  bv  statute  to  grant  such  power  respecting 
evidence  to  be  offered  to  this  Commission  (supra).  Ger¬ 
many  has  prevented  the  United  States  on  behalf  of  these 
claimants  from  exercising  it. 

The  present  status  of  the  decision  in  these  sabotage 
claims  presents  a  pitiful  anomaly.  The  Commission  stands 
with  its  own  unanimous  finding  of  official  authorization  and 
promotion  of  sabotage  on  the  neutral  territory  of  the  United 
States.  Vet  the  Commission  by  the  objections  of  the  Ger¬ 
many  Government  has  been  compelled  to  admit  that  it  has 
been  unable  to  ascertain  the  facts  essential  to  the 
110  determination  of  Germany’s  liability  for  the  dam¬ 
ages  claimed  in  these  cases. 

Opinions  are  now  recorded  in  these  claims  declaring  that 
false  documents  and  testimony  have  been  submitted  by 
witnesses  on  both  sides,  vet  the  Commission  declares  itself 
powerless  owing  to  Germany’s  opposition,  to  subpoena  a 
single  one  of  those  witnesses  and  make  him  testify  again, 
or  a  single  one  of  the  other  witnesses  who  must  know  the 
why  and  the  wherefore  of  that  evidence. 

Such  a  situation — such  an  anomaly — in  any  international 
arbitration  of  such  vital  importance  to  two  Governments 
as  these  cases  are,  is  intolerable  and  unthinkable  as  a  final 
result. 


Cer- 
arc 
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The  United  States  and  the  claimants  are  not  prepared  to 
submit  to  the  Commission  finally  the  fall  evidence  in  isup- 
port  of  this  application  for  a  rehearing  nor  to  submit*  for 
action  by  the  Commission  this  application  for  a  rehearing, 
until  it  is  ascertained  definitely  and  finally  whether  jsuch 
opportunity  for  subpoenaing  witnesses  can  be  accorded 
either  by  Germany’s  consent  to  the  application  of  the  pres¬ 
ent  American  statute,  or  by  amendment  to  the  present 
American  statute,  or  by  decision  of  this  Commission, 
tain  proposed  amendments  to  the  American  statute 
pending  before  Congress,  and  others  are  under  eonsidbra 
tion. 

As  the  Commission  is  aware,  the  argument  at  Washing¬ 
ton  in  November,  1932,  was  heard  at  that  time  notwith¬ 
standing  statements  of  the  American  Agent  to  the  Com¬ 
mission  that  he  did  not  believe  it  would  be  feasible  to  com¬ 
plete  an  exhaustive  investigation  of  certain  of  the  issues 
within  the  time  allotted. 

Ill  The  argument  terminated  on  November  25,  1932. 

The  National  Commissioners  filed  a  Certificate)  of 
Disagreement  on  November  28, 1932.  The  decision  was  ren¬ 
dered  on  December  3,  1932. 

As  the  Commission  is  likewise  aware,  there  were  features 
of  the  testimony  and  documents  offered  by  both  sides — both 
by  German  witnesses  and  by  American  witnesses — which 
are  declared  in  the  opinions  filed  to  have  been  tainted  will) 
fraud. 

The  United  States  and  the  claimants  have  deemed  it  their 
patent  duty  under  such  circumstances  to  continue  tlieir 
investigations  of  such  evidence.  Further  investigations, 
therefore,  have  been  and  are  being  conducted  both  by  fche 
United  States  and  by  the  private  claimants,  with  the  vjew 
to  unearthing  and  determining  the  ultimate  actual  facts  re¬ 
specting  that  testimony  and  those  documents.  Those  iin- 
vestigations  are  not  yet  completed  and  cannot  be  satisfac¬ 
torily  completed  unless  the  Commission  reverses  its  jde- 
cision  on  the  question  of  the  right  of  the  Commission'  to 
issue  subpoenas  or  until  authority  is  accorded  either  ! by 
the  consent  of  Germany  or  through  the  processes  proposed 
by  measures  which  have  been  introduced  into  the  Congress 
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of  the*  United  States  and  otherwise  under  consideration 
to  require  unwilling  witnesses  within  the  territorial  juris¬ 
diction  of  the  United  States  to  testify  regarding  the  matters 
concerned. 

It  is  believed  that  with  power  to  subpoena  witnesses,  the 
Agent  of  the  United  States  will  be  in  a  position  to  establish 
conclusively  the  authenticity  of  the  message  con- 
112  tained  in  the  Blue  Book  Magazine  of  January  1917, 
which  message,  if  authentic,  the  Commission  has  held 
to  be  conclusive  of  the  issues  in  these  cases. 

In  addition,  it  is  believed  that  he  will  be  able  to  establish 
the  true  facts  and  circumstances  with  respect  to 

(1)  The  so-called  “Johnson  Report”  and  other  testimony 
submitted  at  the  same  time  on  behalf  of  Germany; 

(2)  The  letters  admittedly  written  by  Wozniak,  the  Ger¬ 
man  Agent’s  principal  witness  in  the  Kingsland  case; 

(3)  The  contemporaneous  British  Secret  Service  reports 
relative  to  'Wozniak ’s  identity  as  an  agent,  which  are  dated, 
and  are  now  established  to  have  been  dated,  prior  to  the 
date  of  the  Kingsland  fire; 

(4)  Hilken’s  payment  of  $2,000.  on  August  10,  1916,  to 
compensate  the  agents  who  had  destroyed  Black  Tom  (the 
evidence  as  to  this,  already  persuasive,  will  be  further  for¬ 
tified  by  evidence  of  statements  by  Kristoff  himself  as  to  his 
contemporaneous  possession  of  the  exact  sum  of  $2,000) ; 

(5)  The  identity  of  Scott  and  Burns,  formerly  employed 
as  detectives  at  Black  Tom; 

(6)  The  relationship  of  Hinsch  to  Thummel  alias 
“Thorne”,  the  employment  officer  at  Kingsland,  and  to 
Ilinsch’s  connection  with  Ahrendt. 

Wherefore,  this  petition  is  filed  for  the  reopening  and 
rehearing  of  the  decisions  in  these  claims;  the  United  States 
reserving  the  right  to  complete  the  evidence  to  be  submit¬ 
ted  in  support  hereof  until  such  time  as  authority  shall  have 
been  granted  either  by  the  application  of  the  Act  of  Con¬ 
gress  of  July  3,  1930  or  otherwise  to  issue  subpoenas  and 
to  compel  testimony  under  oath  and  under  penalty  of  pun- 
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ishment  for  the  furnishing  of  false  testimony  of  witnesses 
including  the  witnesses  hereinabove  specified. 

Res] >ectf ullv  submitted, 

PEASLEE  AND  BRIGHAM 

COUDERT  BROTHERS 

CRAVATH,  DE  GERSDORjPF, 
SWAIXE  &  WOOD 

RUMSEY  &  MORGAX 
Counsel  for  Claimants. 

Countersigned : 

ROBERT  AY.  BOXVXGE 

Agent  of  the  United  Stales. 

II.  H.  MARTIN, 

Of  Counsel. 

May  4,  1933. 

113  Exhibit  4 

The  Acting  German  Commissioner,  I)r.  Meyer,  was  un¬ 
willing  to  attend  this  meeting  lest  by  so  doing  he  should 
compromise  the  position  of  his  Government  on  the  question 
of  the  jurisdiction  of  the  Commission,  and  it  is  understood 
by  both  the  Umpire  and  the  American  Commissioner  tjhat 
bis  absence  from  this  meeting  is  without  prejudice  to  the 
interests  of  his  Government. 

Nevertheless  in  the  absence  of  the  German  Commissioner 
and  the  substitute  for  the  German  Commissioner,  the  Com- 
mission  will  proceed  with  its  meeting  under  the  authority 
of  the  Order  entered  on  April  21, 1930,  signed  by  the  Umpire 
and  both  National  Commissioners,  which  reads  as  follows: 

•Ordered  that  during  the  absence  of  the  German  Coimhis- 
sioner  from  the  United  States  the  Umpire  and  the  American 
Commissioner  be,  and  they  are  hereby,  empowered  f^om 
time  to  time  to  hold  meetings  (1)  for  the  purpose  of  an¬ 
nouncing  and  recording  awards,  dismissals,  opinions,  deci¬ 
sions,  and  orders  approved  in  writing  by  the  National  Com¬ 
missioners,  (2)  for  the  purpose  of  entering  any  order  or 
orders  which  to  the  Umpire  and  American  Commissio  ner 
may  seem  proper  with  respect  to  any  administrative!  or 
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other  matter  or  proceeding  coming  before  the  Commission, 
which  decisions,  opinions,  awards,  dismissals  and  orders 
shall  in  all  things  have  the  same  force  and  effect  as  if  the 
German  Commissioner  were  present,  participating,  and 
concurring  therein. 

‘Nothing  herein  contained  shall  be  construed  to  limit  or 
restrict  the  power  of  the  Umpire  to  hold  meetings  of  the 
Commission  from  time  to  time  for  the  purpose  of  taking 
such  action  as  to  him  may  seem  proper  in  connection  with 
any  case  or  point  of  difference  certified  to  him  by  the  Na¬ 
tional  Commissioners. 

‘Ordered  that  the  American  Commissioner  is  hereby  au¬ 
thorized  and  empowered  to  act  for  the  Commission,  in  the 
absence  of  the  German  Commissioner,  and  also  without  re¬ 
quiring  the  participation  of  the  Umpire,  in  calling  meetings 
of  the  Commission  in  Washington,  D.  C.,  and  announcing 
for  record  in  the  minutes  of  the  Commission  awards  and 
dismissals  of  claims  and  orders  of  the  Commission  when  the 
original  or  copies  of  such  orders,  dismissals  and  or- 
114  ders,  signed  or  initialed  bv  the  German  Commissioner 
to  signify  his  concurrence  in  such  action  has  been 
filed  with  the  Joint  Secretaries  of  the  Commission  or 
when  he  has  notified  them  by  letter  or  cable  or  radio  com¬ 
munication  of  his  concurrence  therein,  and  also  without  the 
concurrence  of  the  German  Commissioner  to  announce  or¬ 
ders  on  motions  made  by  either  Agent  which  are  not  op¬ 
posed  by  the  other,  and  the  awards  and  dismissals  and  or¬ 
ders  so  announced  shall  have  the  full  force  and  effect  of 
final  decisions  and  orders  bv  the  Commission.’ 

This  meeting  of  the  Commission  is  called  pursuant  to  the 
request  contained  in  the  following  communication  from  the 
Department  of  State*  to  the  American  Agent  which  in  com¬ 
pliance  with  the  request  contained  therein,  together  with  a 
letter  dated  October  11,  1933,  inclosed  therewith,  from  the 
German  Embassy  to  the  Secretary  of  State,  is  brought  to 
the  attention  of  the  Commission: 
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Department  of  State 
Washington 

October  19,  1933. 

The  Honorable  Robert  W.  Bonynge, 

Agent  of  the  United  States,  Mixed  Claims 

Commission,  United  States  and  Germany, 

Investment  Building, 

Washington,  D.  C. 

Sir:  j 

Tlie  Department  encloses  a  copy  of  a  note,  dated  October 
31, 1933,  received  bv  it  from  the  German  Ambassador,  !stat- 
ing  that  his  Government  considers  petitions  for  rehearing 
to  be  in  conflict  with  the  provisions  of  paragraph  3,  Article 
VI  of  the  Agreement  of  August  10, 1922,  between  the  Uhited 
States  and  Germany,  and  that  the  Commission  is  without 
authority  to  pass  upon  a  difference  of  opinion  between  the 
two  Governments  on  this  question.  The  Ambassador  sjtates 
that  it  is  his  understanding  the  same  opinion  is  held  by  the 
German  Commissioner,  Dr.  Kiesselbach. 

It  is  the  view  of  the  Department  that  the  question  whether 
the  Commission  has  jurisdiction  to  entertain  petitions  for 
rehearing  is  one  properly  to  be  decided  by  the  Commission 
itself.  It  is  understood  that  the  American  and  Ger- 
113  man  Commissioners  hold  divergent  views  on  [this 
question  and  that  in  a  normal  course  of  procedure, 
under  the  claims  agreement  and  the  rules  of  procedure 
adopted  by  the  Commission,  tin*  matter  would  be  submitted 
to  the  Umpire  for  decision. 

Tt  is  desired  that  you  promptly  bring  this  communicaition 
and  its  enclosure  to  the  attention  of  the  American  Com|mis- 
sioner  or  the  full  Commission,  as  in  your  judgment  |nay 
seem  proper,  for  the  purpose  of  obtaining  the  decision  of 
the  Umpire  on  this  disputed  point. 

Verv  trulv  vours, 

For  the  Secret  an7  of  State:  i 
William  Phillips 

Under  Secretary  j 


I 
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Enclosure : 

Copy  of  note  dated  October  11,  1933, 
from  the  German  Ambassador 

(Enclosure) 

Translation 

Deutsche  Botschaft  Washington,  1).  C.,  Oct.  11, 1933 

Mr.  Secretary: — 

Pursuant  to  vesterdav’s  conference  between  a  member  of 
•  • 

my  staff  and  officials  of  your  Department  I  have  the  honor 
to  communicate  to  Your  Excellency  the  following: 

The  German  Government  fas  stated  in  the  Embassy’s 
note  of  July  6.  1933,  and  in  my  conversation  on  August  24, 
1933,  with  tlte  Acting  Secretary  of  State,  Mr.  Wilbur  J. 
Carr)  considers  petitions  for  rehearing  in  conflict  with  ex¬ 
isting  treaty  provisions,  as  contained  in  paragraph  3,  Art. 
VI  of  the  agreement  of  August  10, 1922,  between  the  United 
States  and  Germany.  The  German  Government  regards  the 
commission  as  being  without  authority  to  pass  upon  a  dif¬ 
ference  of  opinion  which  may  exist  between  the  two  govern¬ 
ments  in  this  connection. 

Incidentally  I  understand  this  same  opinion  is  held  by 
the  German  Commissioner,  Dr.  Kiesselbach. 

116  In  February  of  this  year  Dr.  Meyer,  First  Secre¬ 
tary  of  the  Embassy,  was  named  Acting  German 
Commissioner  for  the  sole  purpose  of  expediting  such  for¬ 
malities  as  would  be  found  necessary  for  the  conclusion  of 
the  commission’s  work.  He  has  no  authority  to  act  with 
respect  to  the  petitions  offered  by  the  American  Agent  in 
April  and  May  of  this  year,  but  he  is  still  authorized  to  par¬ 
ticipate  in  the  formal  conclusion  of  the  compromise  tenta¬ 
tively  agreed  upon  in  February,  provided  that  the  work  of 
the  Commission  would  be  definitely  closed. 

Accept,  Your  Excellency,  the  renewed  assurance  of  my 
highest  consideration. 

(sgd.)  LUTHER 

The  Honorable 
Cordell  Hull 
Secretary  of  State 

of  the  United  States  of  America 
Washington,  D.  C. 

This  correspondence  relates  to  only  two  petitions  for  re¬ 
hearing:  (1)  The  petition  on  behalf  of  the  New  York  Fire 
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Insurance  Company,  as  Successors  to  Norwegian  Under¬ 
writers,  Docket  No.  3120,  which  petition  was  presented 
April  17,  1933;  and  (2)  the  petition  in  the  so-called  sabotage 
cases,  Docket  Nos.  8103,  8117,  et  al.,  which  petition!  was 
presented  May  4,  1933. 

It  is  appropriate  to  state  at  this  point,  for  the  puijpose 
of  simplifying  the  discussion,  that  although  the  two  national 
Commissioners  have  disagreed  as  to  the  jurisdiction  of  the 
Commission  to  reconsider  the  decision  of  the  Commission 
in  the  sabotage  cases,  it  does  not  appear  that  they  jbave 
disagreed  as  to  the  action  to  be  taken  by  them  on  the  peti¬ 
tion  in  the  Underwriters  claim,  and  the  American  Commis¬ 
sioner  now  states  that  if  the  German  Commissioner  'Con¬ 
siders  that  that  petition  should  be  dismissed  on  the  merits 
he  is  prepared  to  agree  with  him  in  that  respect. 

It  follows,  therefore,  that  the  question  now  under  consid¬ 
eration  relates  solely  to  the  action  to  be  taken  with  reference 
to  the  sabotage  cases. 

It  further  appears,  from  this  correspondence,  that  the 
Government  of  the  United  States  considers  that  ‘the  ques¬ 
tion  whether  the  Commission  has  jurisdiction  to  entertain 
petitions  for  rehearing  is  one  properly  to  be  decided  by}  the 
Commission  itself’,  and  desires  that  the  Umpire  of  the  Com¬ 
mission  shall  render  a  decision  on  this  point.  | 

1 1 7  The  American  Commissioner  concurs  with  the  view 
of  the  Government  of  the  United  States  that  fhis 
question  of  jurisdiction  is  one  properly  to  be  decided  bv!  the 
Commission  itself,  and  that  the  Umpire  is  authorized  to 
render  the  decision  of  the  Commission  on  that  point.  j 

On  the  other  hand,  the  German  Government  ‘regards  the 
Commission  as  being  without  authority  to  pass  upon  a  dif¬ 
ference  of  opinion  which  may  exist  between  the  two  Qov- 
ernments  in  this  connection.’ 

The  American  Commissioner  regards  this  attitude  of  'the 
German  Government  as  an  attempt  to  limit,  without  jthe 
consent  of  the  Government  of  the  United  States,  the  juris¬ 
diction  conferred  upon  the  Commission  by  the  two  Govern¬ 
ments  in  their  Agreement  of  August  10,  1922,  in  order!  to 
determine  independently  of  the  Commission,  and  on  politi¬ 
cal  or  other  considerations,  questions  submitted  by  virtue 
of  that  Agreement  to  the  Commission  for  decision  on  purely 
legal  grounds. 
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It  also  appears  from  the  German  Ambassy’s  letter  to  the 
Secretary  of  State  that  the  Acting  German  Commissioner, 
appointed  as  substitute  for  Dr.  Kiesselbach,  is  acting  under 
a  very  limited  authority  in  that,  as  stated  in  that  letter, 
lie  was  named  ‘for  the  sole  purpose  of  expediting  such 
formalities  as  would  be  found  necessary  for  the  conclusion 
of  the  Commission’s  work',  and  ‘has  no  authority  to  act 
with  respect  to  the  petitions  offered  by  the  American  Agent 
in  April  and  May  of  this  year.’  It  further  appears  that  so 
far  as  those  petitions  are  concerned,  Dr.  Kiesselbach  is  still 
in  full  authority  as  the  German  Commissioner. 

With  reference  to  the  procedure  to  be  taken  by  the  Com¬ 
mission  in  order  to  bring  before  the  Unpire  for  decision  the 
questions  on  which  the  two  national  Commissioners  are  in 
disagreement,  the  American  Commissioner  calls  attention  in 
the  first  place  to  the  fact  that  the  certification  of  these 
questions  by  a  Certificate  of  Disagreement  signed  by  the 
national  Commissioners  is  purely  a  requirement  of  the  rules 
of  procedure  adopted  by  the  Commission  for  its  own  con¬ 
venience,  and,  so  far  as  the  Agreement  of  August  10,  1922, 
under  which  the  Commission  was  organized,  is  concerned, 
no  Certificate  of  Disagreement  is  required  in  order  to  au¬ 
thorize  the  Umpire  to  decide  questions  of  disagreement  be¬ 
tween  the  national  Commissioners. 

118  The  requirement  of  the  rules  on  this  point  is  found 
in  Rule  VITT,  which  provides:  ‘  (a)  The  two  National 
Commissioners  will  certify  in  writing  to  the  Umpire  for  de¬ 
cision  (1)  any  case  or  cases  concerning  which  the  Commis¬ 
sioners  may  disagree,  or  (2)  any  point  or  points  of  differ¬ 
ence  that  may  arise  in  the  course  of  their  proceedings,  ac¬ 
companied  or  supplemented  by  any  statement  in  writing 
which  either  of  them  may  desire  to  make  of  his  opinion  with 
respect  to  the  decision  of  the  case  or  cases  or  point  or  points 
of  difference  certified.’ 

In  view  of  the  fact,  as  now  placed  on  record  by  the  Ger¬ 
man  Ambassy’s  letter  to  the  Secretary  of  State,  that  Dr. 
Kiesselbach  is  still  the  German  Commissioner  so  far  as  the 
sabotage  cases  are  concerned,  and  that  the  Acting  Commis¬ 
sioner  sitting  as  a  substitute  has  no  authority  to  sign  a  cer¬ 
tificate  of  disagreement,  and  as  Dr.  Kiesselbach  is  in  Ger¬ 
many  and,  accordingly,  is  not  in  a  position  to  meet  with  the 
other  members  of  the  Commission,  and  as  both  Governments 
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have  expressed  themselves  as  desirous  of  having  the  w|ork 
of  the  Commission  brought  to  a  conclusion  as  soon  as  pos¬ 
sible,  the  Amereican  Commissioner  is  of  the  opinion  that 
the  rule  as  to  the  certification  of  questions  of  disagreement 
is  broad  enough  to  permit  the  certification  of  the  question 
of  disagreement  in  a  less  formal  way  than  by  a  joint  written 
certificate  of  disagreement,  and  that  the  Umpire  mavj  be 
called  upon  to  act  upon  and  decide  questions  of  disagree¬ 
ment.  as  to  which  either  national  Commissioner  may  certify 
to  him  that  lie  is  in  disagreement  with  the  other  national 
Commissioner.  In  support  of  this  view  it  must  be  recog¬ 
nized  that  this  separate  form  of  certification  would  be  the 
only  possible  method  of  certification  if  the  national  Comniis- 
sioners  should  find  themselves  unable  to  agree  upon  a  form 
of  joint  certification,  which  might  well  happen  in  cases j of 
serious  dispute  betweeen  them.  Moreover,  the  requirement 
of  the  rule  under  consideration  is  of  secondary  impor¬ 
tance,  since,  as  above  noted,  no  certification  of  anv  kind 
is  required  by  the  fundamental  Agreement  of  August  10, 
1022,  which  establishes  the  jurisdiction  of  the  Commission. 

It  so  happens  that  there  can  be  no  dispute  or  misunder¬ 
standing  as  to  the  questions  upon  which  the  two  national 
Commissioners  are  now  in  disagreement,  or  the  attitude  of 
each  Commissioner  with  respect  to  those  questions. 
110  In  the  first  place,  the  Umpire  made  the  following 
statement  in  his  decision  of  December  3,  1932: 

‘A  matter  upon  which  the  Commissioners  disagree  is  that 
of  the  jurisdiction  of  the  Commission  ever  under  any  cir¬ 
cumstances  or  for  any  reason  to  reopen  a  claim  made  undjer 
the  international  agreement  of  August  10,  1922,  whibh 
created  the  Commission,  once  that  claim  has  been  formally 
passed  upon  and  decided.  The  German  Commissioner’s  po¬ 
sition  is  that  while  the  two  Commissioners  by  mutual  agree¬ 
ment  may  reopen  in  such  a  situation  they  may  not  do  ^o 
where,  as  here,  one  of  the  Commissioners  opposes  the  re¬ 
opening.  The  German  Commissioner  does  so  oppose  in 
this  case.’ 

Dr.  Kiesselbach,  the  German  Commissioner,  concurred  in 
that  decision,  thereby  concurring  in  that  statement. 

In  the  second  place,  under  date  of  May  5,  1933,  Dr.  Kiek- 
selbach,  as  German  Commissioner,  wrote  to  the  Americajn 
Commissioner  that  his  Government  had  advised  him  ‘to 
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bring  now  the  question  of  whether  or  not  our  Commission 
Iris  the  right  to  reopen  to  a  final  decision’,  and  that  he  had 
prepared  an  opinion  on  this  question  which  he  had  filed  with 
the  Umpire,  reserving  the  right  to  amend  it  should  the 
American  Commissioner  disagree  with  him,  and  prepare  an 
opinion  in  opposition,  lie  also  requested  the  American 
Commissioner  in  that  letter  to  prepare  and  send  to  him,  with 
his  opinion,  a  certificate  of  disagreement,  which  he  could 
sign  and  return,  together  with  bis  final  opinion.  This  letter 
reads  in  full  as  follows: 

Dr.  Wilhelm  Kiesselbach 
President 

Des  Hanseatischen  Oberlandc-sgerichts 

Hamburg  36,  May  5th,  1933. 

My  dear  Mr.  Anderson: 

My  Government  informs  me  that  its  endeavours  have 
failed  to  terminate  the  Commission’s  task  by  a  compromise 
on  the  cases  the  reopening  of  which  has  been  requested  by 
the  American  Agent  and  advises  me  to  bring  now  the  ques¬ 
tion  whether  or  not  our  Commission  has  the  right  to  reopen 
to  a  final  decision. 

120  1  therefore  enclose  a  copy  of  my  opinion  on  this 

question  which  I  beg  to  consider  as  tentative  in  so 
far  as  I  reserve  the  right  to  amend  and  supplement  it  if 
and  when  you  disagree  and  should  prepare  also  an  opinion. 

In  order  to  expedite  the  matter  I  suggest  that  together 
with  your  opinion  you  send  me  the  certificate  of  disagree¬ 
ment.  Then  I  can  sign  and  return  it  together  with  my  final 
opinion. 

In  order  to  keep  our  Umpire  an  eourant  T  have  sent  him 
a  copy  of  my  opinion  and  of  this  letter. 

Verv  sincerelv  vours, 

i  v  v  7 

(Signed)  W.  KIESSELBACH 

Mr.  Chandler  P.  Anderson, 

Mixed  Claims  Commission, 

Investment  Building, 

Washington,  D.  C. 

The  American  Commissioner  wrote  to  Dr.  Kiesselbach, 
in  reply,  under  date  of  June  1st,  advising  him  of  the  then 
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status  of  the  negotiations  which  had  been  undertaken  be¬ 
tween  the  two  Governments  for  the  settlement  of  outstand¬ 
ing  claims,  and  advised  him  that  pending  the  outcome1;  of 
those  negotiations,  and  in  order  to  expedite  a  conclusion, 
if  occasion  arises,  ‘I  am  preparing  an  opinion  on  the  juris¬ 
dictional  question  which  you  have  discussed  in  your  opin¬ 
ion  inclosed  in  your  letter  to  me,  and  I  will  have  it  re^dy 
for  submission  to  the  Umpire  if  that  question  is  to  be  cer¬ 
tified  to  him.  I  do  not  understand  why  you  reserved  it 
from  our  certificate  of  disagreement  in  the  sabotage  caj>es 
last  November.’  A  copy  of  that  letter  is  in  full  as  follows: 

i 

Washington,  D.  0.,  June  1,  1933. 

Dr.  Wilhelm  Kiesselbach 
President 

Des  Hanseat.  Oberlandesgerichts, 

Hamburg,  Germany. 

My  dear  Dr.  Kiesselbach : 

I  have  received  your  letter  of  May  5th,  which  was  some¬ 
what  delayed  in  reaching  me,  and  since  then,  owing  to  the 
temporary  absence  from  Washington  of  the  Undpr- 
121  secretary  of  State,  who  has  charge  of  the  German 
claims  negotiations  with  your  Government,  I  have 
only  recently  been  able  to  find  out  what  is  the  present  situ¬ 
ation. 

In  your  letter  you  state  that  your  Government  infonjis 
you  that  these  negotiations  have  failed  and,  therefore,  the 
questions  of  the  Commission’s  right  to  reopen  should  be 
brought  to  a  final  decision. 

Apparently  there  is  some  misunderstanding  about  the 
situation,  as  my  Government  informs  me  that  arrangp- 
ments  for  the  settlement  of  all  pending  cases  on  an  agreed 
basis  are  still  under  consideration. 

As  I  understand  our  position,  the  two  Governments,  hy 
undertaking  these  negotiations,  have  for  the  time  beiijg 
taken  the  disposition  of  these  cases  out  of  the  hands  of  tlie 
Commission,  and  I  do  not  feel  at  liberty  to  take  action  on 
any  of  these  cases  pending  further  instructions  from  mjy 
Government. 

Meanwhile,  however,  in  order  to  expedite  a  conclusion  if 
occasion  arises,  I  am  preparing  an  opinion  on  the  jurisdic- 
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tional  question  which  von  have  discussed  in  your  opinion 
inclosed  in  your  letter  to  me,  and  I  will  have  it  ready  for 
submission  to  the  Umpire  if  that  question  is  to  be  certified 
to  him.  I  do  not  understand  why  you  reserved  it  from 
our  certificate  of  disagreement  in  the  sabotage  cases  last 
November. 

I  note  that  you  have  sent  to  the  Umpire  a  copy  of  your 
opinion,  and  I  will  do  the  same  with  mine  when  it  is  ready, 
and  will  also  send  a  copy  to  you. 

It  is  rather  disappointing  to  have  the  closing  stages  of 
the  Commission’s  work  left  in  such  a  confused  condition, 
after  all  the  hard  work  which  we  have  done,  and  the  ad¬ 
mirable  results  accomplished  during  the  last  ten  years. 

Verv  sincerelv  vours, 

(Signed)  CHANDLER  P.  ANDERSON 

Since  then  the  only  communications  exchanged  between 
the  two  national  Commissioners  consist  of  two  cablegrams 
reading  as  follows: 

122  Washington,  June  17,  1933. 

Dr.  Wilhelm  Kiesselbach 

Aumuehle  bei  Hamburg  Germany 

With  reference  request  in  your  letter  May  five  that  I 
prepare  certificate  of  disagreement  about  jurisdictional 
right  to  reconsider  decisions,  my  Government,  in  view  of 
diplomatic  discussion  with  your  Embassy  here,  is  willing 
to  have  this  question  certified  now  to  Umpire,  provided  it 
applies  only  to  reconsidering  sabotage  cases.  Under  our 
practice  hitherto  followed  this  question  has  never  been  con¬ 
sidered  before  the  submission  of  the  new  evidence  on  which 
rehearing  petitions  rested  and  if  the  question  is  to  be  sub¬ 
mitted  to  the  Umpire  before  the  new  evidence  is  submitted 
in  the  sabotage  eases  my  Government  considers  that  vour 
Government  should  agree  that  regardless  of  what  the  Um¬ 
pire’s  decision  may  be  the  awards  tentatively  agreed  upon 
in  the  other  pending  cases  will  be  entered  immediately  and 
my  Government  will  agree  that  no  other  rehearing  peti¬ 
tions  will  be  submitted  except  the  Sabotage  petitions  if  au¬ 
thorized  by  Umpire’s  decision. 
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Please  cable  if  this  suggestion  satisfactory  to  you  and 
your  Government  and  I  will  then  cable  form  of  certificate  of 
disagreement. 

ANDERSON 

June  23,  1933. 

Chanderson 

Washington 

Must  leave  negotiations  and  decision  to  my  Government. 

KIESSELBACH. 

These  cablegrams  relate  to  a  situation  then  under  diplo¬ 
matic  discussion  concerning  the  settlement  of  all  the  pehd- 
ing  cases,  except  the  sabotage  cases,  by  agreement  directly 
between  the  two  Governments,  which  negotiation  is  s|till 
pending,  as  shown  by  the  letter  of  October  11,  1933, 
the  German  Ambassador  to  the  Secretary  of  State, 
is  quoted  above.  The  American  Commissioner  considers 
that  these  cables  do  not  change  the  situation  developed 
by  the  letters  of  May  5  and  June  1,  above  quoted,  between 
the  German  Commissioner  and  the  American  Comniis- 
sioner. 

The  situation  developed  by  that  correspondence  has  since 
remained  unchanged  so  far  as  the  national  Commissioners 
are  concerned.  It  may  be  noted,  however,  that  the  Amer¬ 
ican  Commissioner  has  not  as  yet  filed  with  the  Ujn- 
123  pire  his  opinion  on  the  disputed  questions  in  opposi¬ 
tion  to  the  German  Commissioner’s  opinion  already 
filed  with  the  Umpire,  and,  in  compliance  with  the  presejnt 
attitude  of  the  American  Government,  the  American  Com- 
missioner  now  presents  to  the  Umpire  his  opinion.  Al¬ 
though,  for  the  reasons  above  stated,  the  American  Com¬ 
missioner  considers  that  the  questions  in  dispute  between 
the  two  national  Commissioners  are  already  sufficiently  evi¬ 
denced  and  defined  in  the  record  without  any  final  certi¬ 
fication  to  justify  the  Umpire  in  taking  jurisdiction  to  de¬ 
cide  upon  them,  under  the  authority  conferred  upon  him  by 
Article  II  of  the  Agreement  of  August  10,  1922,  ‘to  decide 
upon  any  cases  concerning  which  the  Commissioners  mqy 
disagree,  or  upon  any  points  of  difference  that  may  ari^e 
in  the  course  of  their  proceedings’,  nevertheless,  the  Amer- 
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ican  Commissioner,  in  order  to  fulfill  what  may  be  con¬ 
sidered  a  technical  requirement  under  the  rules,  has  pre¬ 
pared,  and  now  presents  to  the  Umpire,  a  separate  certifi¬ 
cate  of  disagreement  in  writing,  signed  by  him,  together 
with  a  formal  written  request  that  he  take  action  on  the 
questions  about  which  the  two  national  Commissioners  are 
in  disagreement,  as  shown  by  the  record  and  in  their  re¬ 
spective  opinions,  having  first,  however,  given  the  German 
Commissioner  an  opportunity  to  revise  his  opinion  after 
reading  the  opinion  of  the  American  Commissioner,  which 
is  being  forwarded  to  the  German  Commissioner  in  accord¬ 
ance  with  the  request  made  by  him  to  that  effect. 

The  American  Commissioner  thereupon  handed  to  the 
Umpire  the  following  communication. 

October  31,  1933. 

The  Honorable  Owen  J.  Roberts, 

Umpire  of  the  Mixed  Claims  Commission, 

United  States  and  Germany, 

Washington,  D.  C. 

Sir: 

Pursuant  to  the  statement  made  by  me  at  the  meeting  of 
this  Commission  today  (October  31,  1933),  a  copy  of  which 
is  attached  hereto,  I  have  signed  and  hand  to  you  herewith 
my  written  opinion  and  a  certificate  of  disagreement  con¬ 
cerning  questions  on  which  the  German  Commissioner  and 
I  are  unable  to  agree,  arising  out  of  the  pending  petition 
for  a  rehearing  presented  to  the  Commission  by  the  Gov¬ 
ernment  of  the  United  States  through  its  Agent  on  behalf 
of  the  claimants  in  the  so-called  sabotage  claims. 

On  the  basis  of  these  documents  and  the  record  now  be¬ 
fore  us  concerning  these  claims,  and  in  the  exercise  of  the 
authority  conferred  on  you  by  Article  II  of  the  Agreement 
of  August  10,  1922,  which  authorizes  you  ‘to  decide  upon 
any  cases  concerning  which  the  commissioners  may  dis¬ 
agree,  or  upon  any  points  of  difference  that  may  arise  in 
the  course  of  their  proceedings’,  I  hereby  request  that  in 
the  circumstances  you  will  proceed  to  render  the  de- 
124  eision  of  the  Commission  on  the  questions  thus  pre¬ 
sented. 

Respectfully  yours, 

CHANDLER  P.  ANDERSON 
American  Commissioner. 
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If  the  German  Comissioner  should  revise  the  opinioin  al¬ 
ready  filed  by  him  with  the  Umpire  the  American  Commis¬ 
sioner  may  wish  to  revise  or  add  to  his  opinion  an4  re¬ 
serves  the  right  to  do  so  if  he  so  desires. 

The  Umpire  thereupon  said  ‘Let  the  record  show  ‘that 
the  Umpire  has  received  the  letter  just  read  and  the  cer¬ 
tificate  of  disagreement  under  the  cover  of  that  letter, land 
that  in  view  of  the  statement  of  the  American  Commis¬ 
sioner  that  he  is  forwarding  a  copy  of  these  papers  tojDr. 
Kiesselbach  in  Germany  I  think  I  should  take  no  acjtion 
until  a  reasonable  time  has  been  afforded  to  Dr.  Kiesteel- 
bach  to  advise  me  of  any  views  lie  may  have  in  the  premises 
or  to  revise  his  opinion  or  supplement  it  in  any  wav  he  sees 
fit.’ 

The  Umpire  announced  that  the  following  order  has 
just  been  signed  by  the  Umpire  and  the  American  Commis¬ 
sioner  : 

Ordered ,  That  the  certificate  of  disagreement  dated  Octo¬ 
ber  31,  1933,  signed  by  the  American  Commissioner,  in 
Docket  Nos.  8103,  8117,  et  al.,  the  opinions  of  the  Gernjian 
Commissioner  and  the  American  Commissioner  respectively 
set  out  therein,  and  the  statement  made  by  the  American 
Commissioner  at  the  meeting  of  the  Commission  held  tjhis 
day,  be  placed  in  the  records  of  the  Commission. 

Done  at  Washington  October  31,  1933.  I 

OWEN  J.  ROBERTS 
Umpire 

CHANDLER  P.  ANDERSON^, 

American  Commissioner.  \ 

I 

The  Umpire  inquired  if  the  Agents  had  anything  to  sub¬ 
mit  in  respect  to  the  pending  questions.  The  American 
Agent  stated  that  he  is  willing  to  submit  the  questions  thps 
raised  as  the  record  now  stands,  on  the  briefs  and  oral  argu¬ 
ments  heretofore  had,  but  that  he  would  desire  an  oppor¬ 
tunity  to  submit  further  observations  if  the  German  Com¬ 
missioner  revises  his  opinion  as  heretofore  filed. 

The  Umpire  stated  that  it  is  understood  that  it  is  tie 
position  of  the  German  Agent  that  he  is  not  authojr- 
125  ized  to  take  any  part  in  this  proceeding,  and  the  Uih- 
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pire  further  stated  that  the  Umpire  will  be  entirely 
willing  to  receive  any  observations  or  representations  the 
German  Agent  may  wish  to  make  in  the  pending  matter 
and  he  is  willing  to  receive  such  as  in  the  nature  of  a  special 
appearance  as  not  conceding  anything  and  without  prej¬ 
udice  to  the  position  of  the  German  Agent’s  Government 
before  the  Commission. 

The  American  Comissioner  stated,  for  the  particular  in¬ 
formation  of  Dr.  Johann  G.  Lohmann,  German  Agent,  that 
he  is  this  day  sending  by  mail  to  the  German  Commis¬ 
sioner,  Dr.  Kiesselbach,  in  Germany,  a  copy  of  the  state¬ 
ment  he  had  made  at  this  meeting  and  of  the  certificate  of 
disagreement  filed  by  him,  and  that  a  copy  of  the  said  docu¬ 
ments  would  be  furnished  to  the  Acting  German  Commis¬ 
sioner  and  to  the  German  Agent  as  soon  after  the  adjourn¬ 
ment  of  this  meeting  as  possible. 

There  being  no  further  business  to  be  transacted  at  this 
meeting,  the  Commission,  at  4:40  o’clock  p.  m.,  adjourned 
subject  to  call. 

Approved : 

OWEN  J.  ROBERTS 
Umpire 

CHANDLER  P.  ANDERSON 
A  m  e  rican  Com  m  is  si  oner 

ERNST  W.  MEYER 
German  Commissioner 

Countersigned 

WALTER  R.  DORSEY 
American  Joint  Secretary 

ALFRED  LUDERS 
German  Joint  Secretary. 

126  Exhibit  5 

Decision  of  the  Commission,  dated  December  15,  1933. 

(Same  as  Exhibit  I  to  Intervener’s  Answer,  filed  Novem¬ 
ber  22,  1939.) 
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i 

127  Exhibit  6 

The  German  Agent  stated  that  there  had  just  been  an  ex¬ 
change  of  notes  between  the  German  Ambassador  ancjl  the 
Secretary  of  State,  and  handed  a  copy  of  each  of  the  botes 
to  the  Commission.  The  American  Commissioner  directed 
that  the  copies  be  spread  on  the  Minutes  of  this  meejting. 
They  are  as  follows : 

Translation 

Washington,  D.  jC. 

May  7,  1934. 

i 

Mr.  Secretary: 

Pursuant  to  my  note  of  March  3rd  I  have  the  honor  to 
inform  Your  Excellency  with  reference  to  Your  esteemed 
Note  of  February  20,  1934, — 4-62  11  W  892/2412 — that j  fol¬ 
lowing  Your  Excellency’s  suggestion  all  cases  which  >jvere 
pending  before  the  Mixed  Claims  Commission,  United 
States  and  Germany,  have  been  disposed  of,  with  thej  ex¬ 
ception  of  claims  registered  in  Docket  Nos.  8103,  $117, 
8231-8296,  8361-8363,' 8371-8450,  8467,  14901,  and  Docket 
Nos.  4712  and  11485. 

Concerning  the  claim  of  Mrs.  Catherine  McNider  Drier, 
Docket  No.  11485, 1  beg  to  inform  Your  Excellency  thati  the 
German  Government  prefers  to  have  this  matter  left  pend¬ 
ing  before  the  Commission  for  the  time  being,  as  the  (jxer- 
man  Government  has  recently  been  advised  that  the  hia- 
terial  submitted  by  Mrs.  McNider  Drier,  on  the  basi$  of 
which  the  Commission  granted  hoi-  an  award  of  $2501000 
plus  interest  in  1929,  appears  to  be  not  beyond  suspicion. 
An  investigation  has  been  started  accordingly  which  jvvill 
take  a  little  time  for  its  conclusion. 

I  should  be  grateful  to  Your  Excellencv  if  vou  would  ad- 
vise  me  that  the  American  Government  agrees  with  'the 
German  Government  that  the  Mixed  Claims  Commission, 
United  States  and  Germany,  shall  not  be  asked  in  [the 
future  to  consider  new  cases  or  cases  already  decided,  (ex¬ 
cepting  the  sabotage  cases  registered  in  Docket  Nos.  8^03, 
8117,  8231-8296,  8361-8363,  8371-8450,  S467,  14901,  and  the 
claim  of  Mrs.  Catherine  McNider  Drier,  registered 

128  in  Docket  Nos.  4712  and  11485. 
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Please  accept,  Your  Excellency,  the  renewed  assurances 
of  my  highest  consideration. 

(Signed)  LUTHER 

The  Honorable  Cordell  Hull, 

Secretary  of  State 

of  the  United  States  of  America, 

Washington,  D.  C. 


May  7,  1934. 

Excellency : 

I  have  received  your  note  of  May  7,  1934,  informing  me 
that,  following  the  suggestion  contained  in  my  note  of 
February  20,  1934,  all  cases  that  were  pending  before  the 
Mixed  Claims  Commission,  United  States  and  Germany, 
have  been  disposed  of,  with  the  exception  of  the  sabotage 
claims  registered  in  Docket  Xos.  8103,  8117,  8231  to  8296, 
both  inclusive,  8361,  8362,  8363,  8371  to  847)0,  both  inclusive, 
8467  and  14901 ;  and  the  claim  of  Mrs.  Katherine  McNider 
Drier,  Docket  Xos.  4712  and  114S5. 

As  to  the  claim  of  Mrs.  Katherine  McXider  Drier,  cov¬ 
ered  bv  Docket  Xos.  4712  and  11485,  vou  state  that  vour 
Government  prefers  to  leave  this  matter  before  the  Com¬ 
mission  for  the  time  being,  as  the  German  Government  has 
recently  been  advised  that  the  material  submitted  by  Mrs. 
Drier,  on  the  basis  of  which  the  Commission  granted  her  an 
additional  award  of  $250,000  plus  interest  in  1929,  appears 
to  be  not  beyond  suspicion;  that  an  investigation  has  ac¬ 
cordingly  been  started  which  will  require  a  little  time  for 
completion;  and  that  the  case  should  be  left  for  later  de¬ 
cision,  as  are  the  so-called  sabotage  cases. 

I  regret  that  the  German  Government  is  unwilling  to 
have  this  case  closed  along  with  the  other  cases  on  which 
agreements  were  reached  by  the  two  agents  in  February 
of  last  year.  The  claim  was  the  subject  of  discussion  be¬ 
tween  the  American  and  German  Agents  and  counsel  for 
the  claimant  at  various  times,  and  on  February  27,  1933, 
an  additional  amount  of  $160,000  was  agreed  upon.  The 
German  Agent,  so  I  am  informed,  stated  that  he  could  not 
give  his  final  approval  to  the  settlement  until  he  had  con- 
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suited  his  Government.  It  appears  that  later,  namely,  on 
March  1,  he  informed  the  American  Agent  that  his  Gov¬ 
ernment  had  approved  the  settlement,  and  this  information 
was  conveyed  to  counsel  for  the  claimant. 

Since  that  time  the  claim  has  been  included  in  the!  list 
of  claims  on  which  tentative  settlements  had  been 
129  reached,  and  prior  to  the  receipt  of  your  note  of 
May  7,  1934,  no  condition  was  stated,  except  that  the 
work  of  the  Commission  be  promptly  closed.  The  present 
correspondence  is  calculated  to  limit  the  work  of  the  Com¬ 
mission  so  as  to  bring  its  work  to  an  end  at  the  earliest 
practicable  date.  The  failure  to  settle  this  claim  ini  ac¬ 
cordance  with  the  understanding  reached  more  than  a  ^ear 
ago  is  placing  the  claimant  and  this  Government  ini  an 
embarrassing  position,  since  both  had  relied  upon  the  agree¬ 
ment  reached  and  had  considered  the  case  as  definitely  (set¬ 
tled,  save  for  the  formal  consummation  of  the  arrange¬ 
ment. 

If  the  case  is  left  before  the  Commission,  it  will  be  neces¬ 
sary  to  give  the  claimant  time  to  marshal  additional  evi¬ 
dence  to  combat  any  evidence  that  the  German  Government 
may  submit,  which  will  mean  that  the  completion  of  the 
work  of  the  Commission  will  be  indefinitely  postponed. 
The  amount  involved  is  comparatively  small. 

It  is  therefore  hoped  that  on  further  consideration  ypur 
Government  will  deem  it  desirable  to  give  finality  to  the 
settlement  heretofore  reached  in  the  Drier  case. 

I  agree  with  Your  Excellency  that  the  Commission  shall 
not  in  future  be  asked  to  consider  any  new  cases  or  cases 
already  decided,  other  than  the  sabotage  cases  and  the  ebse 
of  Mrs.  Katherine  McNider  Drier. 

Accept,  Excellency,  the  renewed  assurances  of  my  high¬ 
est  consideration. 

(Signed)  CORDELL  HULL 

His  Excellency 
Herr  Hans  Luther, 

Ambassador  of  Germany. 

The  German  Agent,  in  response  to  an  inquiry  of  tlhe 
American  Agent,  stated  that  he  has  at  present  no  state¬ 
ment  to  make  concerning  the  so-called  Sabotage  Cases  or 
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the  Drier  case,  but  he  expects  to  make  communications  re¬ 
garding  these  cases  within  the  next  few  days. 

There  being  no  further  business  to  be  transacted  at 
this  meeting,  the  Commission,  at  12:10  o’clock  p.  m.,  ad¬ 
journed  subject  to  call. 

130  Exhibit  7. 


Before  the 


United  St 


Mixed  Claims  Commission  United  States  and 
Germany 

Docket  Xos.  8103,  8117,  et  al. 

at ks  of  America  on  behalf  of  Lehigh  Valley 
Railroad,  et  al. 


Decision  of  the  Commission 


Reference  is  made  to  the  decision  of  this  Commission 
dated  December  3d,  1932,  in  which  the  Umpire  held  that 
“if  the  new  evidence”  (submitted  to  him  at  the  time  in 
order  to  impugn  the  decision  of  this  Commission  rendered 
at  the  Hague  under  the  date  of  October  16th,  1930)  “were 
formally  placed  on  file  and  considered  in  connection  with 
the  whole  body  of  evidence  submitted  prior  to  the  Commis¬ 
sion’s  Opinion  of  October  16th  1930,  the  findings  then 
made  and  the  conclusions  then  reached  would  not  be  re¬ 
versed  or  materiallv  modified.” 


Against  this  Decision  and  the  Decision  rendered  at  the 
Hague  October  16,  1930,  the  petition  for  a  rehearing  now 
under  consideration  is  directed.  Its  allegations  are,  inter 
alia,  that  before  the  case  was  pleaded  at  Washington  the 
then  German  Commissioner  brought  it  to  the  knowledge  of 
the  Commission  that  according  to  information  received  by 
him  Claimants  had  obtained  a  report  from  one  of  their  ex¬ 
perts  the  contents  of  which  were  adverse  to  the  genuineness 
of  the  main  documents  on  which  they  relied  but  were  with¬ 
holding  such  report  from  the  Commission.  As  to  the  ac¬ 
tual  happenings  the  Umpire  has  stated  during  the  argu¬ 
ment  of  these  cases : 

“I  have  known  Mr.  Albert  S.  Osborn  for  many  years. 
When  I  was  in  practice  I  retained  him  in  connection  with 
several  problems  arising  with  respect  to  documents  whose 
authenticity  was  contested.  At  some  time  he  referred  me 
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to  Mr.  Elbridge  W.  Stein  as  a  competent  expert  in  similar 
matters.  Mr.  Stein,  at  that  time,  had  an  office  in  the  Bul¬ 
letin  Building,  Philadelphia.  On  one  or  more  occasions  I 
consulted  him. 

“Just  before  the  date  set  for  hearing  in  the  sabotage 
cases  (probably  some  time  in  November  1932),  Mr.  Stein 
attempted  to  get  into  communication  with  me  by  telephone. 
He  wished  an  interview  with  me  concerning  the  sabotage 
cases  in  which  I  knew  he  was  a  witness  for  the  claimants.  I 
refused  to  allow  him  to  communicate  with  me. 

131  “During  the  meetings  of  the  Commission  preljim- 
inary  to  the  hearing,  Dr.  Kiesselbach  advised  Mr. 
Anderson  and  me  that  the  claimants  had  suppressed  an  lex- 
pert  report  adverse  to  the  authenticity  of  the  'Wozniak  fet¬ 
ters  and  the  Herrmann  message.  1  cannot  sav  that  Dr. 

O  v 

Kiesselbach  specifically  stated  the  source  of  his  infonjna- 
tion. 

“The  communication  naturally  disturbed  me  but  1  knew 
of  no  action  that  the  Commission  or  I,  as  Umpire,  eolild 
take  in  the  premises  and  so  stated. 

“My  impression  that  there  had  been  some  such  suppres¬ 
sion  was  strengthened  by  Mr.  Osborn’s  statement,  in  <!mc 
of  his  affidavits,  that  it  was  remarkable  that  no  opinion 
by  Mr.  Stein,  a  competent  expert  in  such  matters,  had  b^en 
submitted  as  to  the  age  of  the  documents  but  only  an  opin¬ 
ion  as  to  handwriting,  a  matter  that  was  uncontested. 

“In  the  oral  argument  the  German  Agent  made  no  ref¬ 
erence  to  this  matter  and  as  the  American  Agent  did  i^ot 
refer  to  it  the  impression  remained  that  there  had  beeiji  a 
withholding  of  a  report  which  might  have  shed  light  on 
the  question  argued  before  the  Commission.” 

In  addition  this  Commission  states  through  its  Members 
present  at  the  time  that  there  can  be  no  doubt  as  to  the  en¬ 
tire  good  faith  of  the  then  German  Commissioner  whenjhe 
made  his  communication.  The  Umpire  and  the  American 
Commissioner  hold,  that  Claimants  have  shown,  that  th^re 
was  no  sufficient  ground  for  suspicion,  and  that  for  tjiis 
reason  Claimants  are  entitled  to  a  reconsideration.  The 
German  Commissioner,  whilst  doubting  that  the  Claimants 
were  actually  wronged  (especially  as  in  his  view  mere  sus¬ 
picions  never  can  be  a  basic  element  of  juridical  findings) 
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takes  the  stand,  that  in  international  arbitration  it  is  of 
equal  importance  that  justice  be  done  and  that  appear¬ 
ances  show  clearly  to  everybody’s  conviction  that  justice 
was  done.  He  does  not  think  that  the  second  requirement 
was  satisfactorily  complied  with  in  the  present  case,  and 
for  this  reason,  he  accedes  to  the  conclusion  of  the  other 
members  of  this  Commission.  It  is  therefore  de- 
132  cided,  that  the  Decision  of  this  Commission  ren¬ 
dered  at  Washington  on  the  third  of  December  1932 
be  set  aside.  This  decision  reinstates  the  cases  into  the 
position  they  were  before  the  Washington  Decision  was 
given.  It  has  no  bearing  on  the  Decision  rendered  at  the 
Hague  and  does  not  reopen  the  cases  as  far  as  that  deci¬ 
sion  is  concerned.  Before  the  Hague  Decision  may  be  set 
aside  the  Commission  must  act  upon  the  claimant’s  peti¬ 
tion  for  rehearing.  Whether  upon  the  showing  made,  the 
Commission  should  grant  a  rehearing,  unless  Germany 
shall  agree  to  a  different  course,  must,  under  the  Com¬ 
mission’s  Decision  of  July  29,  1935,  be  determined  by  a 
hearing  separate  from  and  distinct  from  any  argument  on 
the  merits.  Both  parties  arc  entitled  to  file  evidence  (and 
to  exchange  briefs)  as  well  in  the  proceedings  in  which  a 
ruling  for  a  reopening  is  sought  as  in  the  subsequent  pro¬ 
ceedings  dealing  with  the  merits,  should  such  a  ruling  be 
granted.  Evidence  filed  and  briefs  submitted  in  the  pro¬ 
ceedings,  in  which  a  reopening  is  sought,  must  remain 
within  the  limitations  set  by  the  Commission’s  Decision 
dated  December  15,  1933. 

Done  at  Washington,  June  3,  1936. 


OWEN  J.  ROBERTS 
Umpire 

CHANDLER  P.  ANDERSON 
American  Commissioner 

DR.  VICTOR  L.  F.  II.  HUECKING 
G erm an  Comm iss i on e r. 
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Mixed  Claims  Commission  United  States  and  Germany 
Docket  No.  8103,  8117,  et  al. 

United  States  of  America  on  behalf  of  Lehigh  Valley 
Railroad  Company,  Agency  of  Canadian  Car  And 
Foundry  Company,  Limited,  Bethlehem  Steel  Com¬ 
pany,  et  al., 

v. 

Germany 

Motion  of  the  German  Agent  Concerning  an  Adjournment 
of  the  Meeting  of  the  Commission  of  June  17th,  19Sg\ 

Acting  upon  instruction  which  he  has  just  received  frbni 
his  Government  the  German  Agent  has  the  honor  to  nsk 
this  Honorable  Commission  to  postpone  for  a  period  i  of 
two  months  the  meeting  of  the  Commission  which  has  bejen 
fixed  for  Wednesday,  June  17th,  1936. 

The  American  Agent  has  been  furnished  with  a  copy  iof 
this  Motion. 

Respectfully  submitted 

RICHARD  PAULIG 
German  Agent 

134  Exhibit  9 

Before  the  Mixed  Claims  Commission, 

United  States  and  Germany,  ! 

Organized  Under  the  Agreement  of  August  10,  19221 
Between  the  United  States  and  German v. 

Docket  Nos.  8103,  8117,  et  al. 

7  7  i 

i 

United  States  of  America  On  behalf  of  Lehigii  Valley 
Railroad  Company,  Agency  of  Canadian  Car  &  Foun¬ 
dry  Company.  Limited,  and  Various  Underwriters, 
Claimants, 

v. 

Germany. 

I 

Reply  of  the  American  Agent  to  the  Motion  of  the  German 
Agent  Filed  This  Day  Ashing  for  an  Adjournment  f^r 
a  Period  of  Two  Months  of  the  Meeting  of  the  Cou\>- 
mission  That,  has  Been  Fixed  for  dune  17 ,  1936. 

I 

The  American  Agent  has  been  advised  by  his  Govern¬ 
ment  that  officials  of  the  German  Government  have  indli- 
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cated  that  the  German  Government  is  desirous  of  discuss¬ 
ing  with  representatives  of  this  Government  the  question 
of  a  settlement  of  the  sabotage  claims,  Docket  Xos.  8103, 
8117,  et  al. 

The  American  Agent  therefore  joins  with  the  German 
Agent  in  the  Motion  as  filed. 

A  copy  of  this  Reply  has  been  furnished  the  German 
Agent. 

Respectfully  submitted, 

ROBERT  W.  BONYNGE 

American  Agent 

H.  H.  MARTIN 

Counsel  and  Assistant  to  the 
A  m  erican  A  gent. 

June  16,  1936. 

135  Exhibit  JO 

Before  the  Mixed  Claims  Commission 
United  Stales  and  Germany 

Organized  under  the  Agreement  of  August  10,  1922 
between  the  United  States  and  Germany. 

Docket  Nos.  8103,  SI  17,  et  al. 

United  States  of  America  on  behalf  of  Lehigh  Valley 
Railroad  Company,  Agency  of  Canadian  Car  and 
Foundry  Company,  Limited,  Bethlehem  Steel  Com¬ 
pany,  et  al.  Claimants 


vs. 

Germany 

Decision  of  the  Com  mission 

The  American  Agent  has  filed  a  motion  that  an  order 
be  entered  “to  the  effect  that  the  Commission  does  not  de¬ 
sire  to  take  submission  of  these  claims,  until  all  evidence 
that  either  Government  desires  to  have  considered  in  sup¬ 
port  of  or  in  opposition  to  the  pending  petition  for  rehear¬ 
ing  has  been  filed  in  order  that  the  Commission  may,  when 
it  takes  submission,  enter  an  order  finally  disposing  of 
these  claims  on  their  merits,  and  that  the  order  further  ad¬ 
vise  the  Agents  of  the  two  Governments  accordingly.” 
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The  German  Agent  opposes  the  making  of  such  an  or¬ 
der.  The  Commissioners  have  certified  their  disagreement 
as  to  the  action  to  be  taken. 

The  proceedings  leading  up  to  the  filing  on  May  4,  1933, 
of  a  petition  by  the  American  Agent  for  a  rehearing!  of 
these  cases  are  sufficiently  outlined  in  the  decision  of  De- 
cembcr  15,  1933.  The  present  motion  has  to  do  solely  with 
the  procedure  appropriate  under  that  petition  for  rehear¬ 
ing.  After  the  American  Agent  had  petitioned  for  a  ire- 
hearing,  the  German  Agent  challenged  the  power  of  the 
Commission  to  act  upon  it.  This  question  of  power  lad 
been  raised  in  earlier  stages  of  the  case,  but  as  shown 'by 
the  decision  of  December  15,  1933,  had  been  reserved.  The 
contention  of  the  German  Agent  required  the  Cc|m- 
136  mission  squarely  to  meet  that  question.  This  it  <jlid 
in  its  decision  of  December  15,  1933.  The  conclusion 
was  that  no  power  was  vested  in  the  Commission  to  reopen  a 
case  merely  for  after  discovered  evidence;  but  that,  where, 
as  in  the  present  instance,  the  assertion  is  made  that  frajud 
has  been  perpetrated  upon  the  Commission,  power  exists 
to  examine  the  facts  and  to  act  in  accordance  with  the  find¬ 
ings  consequent  upon  such  examination.  Nothing  mqre 
was  decided  on  December  15,  1933.  At  the  time  of  that  (de¬ 
cision  the  German  Agent  had  not  answered  the  petition  njor 
offered  evidence.  The  American  Agent  had  offered  evi¬ 
dence  intended  to  support  the  allegations  of  the  petition. 
What  was  said  at  the  close  of  the  opinion  was  based  upjm 
the  assumption  that  the  claimants  could  effectively  sup¬ 
port  the  allegations  of  their  petition.  Thereafter  the  Ger¬ 
man  Agent  filed  an  answer  denying  those  allegations. 

By  the  petition  and  answer  an  issue  was  framed.  Tbjis 
issue  may  be  stated  thus:  “Was  the  Commission  misled 
by  fraud  practiced  upon  it?”  If  that  issue  be  decided  in 
favor  of  the  claimants,  the  Commission  should  reopen  tljie 
case  upon  the  merits  and  reexamine  the  conclusions 
reached  in  the  light  of  the  whole  record,  including  the 
proofs  offered  to  impeach  evidence  forming  part  of  tfie 
record  when  its  decision  on  the  merits  was  rendered.  Ob¬ 
viously  the  case  is  not  reopened  by  the  presentation  of  la 
petition  praying  for  such  action.  Especially  is  this  trqe 
where  the  allegations  of  the  petition  are  categorically  de¬ 
nied.  This  the  American  Agent  concedes.  The  decision 
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of  November  4,  1934,  so  recognizes.  It  is  there  said:  “The 
issue  which  will  come  before  the  Commission  is  made  up  by 
the  allegations  of  the  petition  and  the  categorical  denials 
of  the  answer.” 

The  first  step  is  the  determination  whether  the  claim¬ 
ant’s  assertions  as  to  fraud,  et  cetera,  are  made  out.  To 
ascertain  this  the  evidence  in  support  of  those  as- 
137  sertions  must  be  examined.  Xecessarilv,  such  ex- 
animation  will  include  a  reference  to  evidence  in  the 
record  prior  to  the  Commission's  decision  on  the  merits. 
Such  reference  will  be  necessary  for  comparison  between 
the  old  evidence  and  the  new,  and  to  show  the  bearing  and 
meaning  of  the  proofs  tendered  upon  the  issue  of  fraud 
and  collusion.  On  this  preliminary  matter,  namely, 
whether  the  case  shall  be  opened  and  a  rehearing  had  upon 
the  merits,  it  will  not  be  necessary  to  argue  the  cases  on  the 
merits.  If  the  claimants  prevail  upon  That  preliminary 
question,  the  former  decisions  will  be  laid  aside  and  the 
merits  reexamined  in  the  light  of  all  the  evidence,  includ¬ 
ing  that  tendered  on  the  issue  of  fraud  and  collusion.  If 
they  fail,  reconsideration  of  the  Commission’s  decisions  on 

the  merits  of  the  claims  will  bo  unnecessarv  and  indeed  im- 

•> 

proper.  The  relevancy  and  weight  of  evidence  upon  the 
comparatively  narrow  issue  made  by  the  petition  and  an¬ 
swer  will  be  one  thing;  the  relevancy  and  weight  of  evi¬ 
dence  upon  the  merits,  if  a  rehearing  be  granted,  will  be 
quite  a  different  thing. 

It  is,  of  course,  conceivable  that  the  Commission  should 
hear  argument  on  both  the  propriety  of  reopening  the  case 
and  the  merits  at  one  and  the  same  time.  Much  may  be 
said  pro  and  con  such  a  procedure.  Nevertheless,  I  sup¬ 
pose  that  if  the  parties  were  in  agreement  that  this  course 
should  be  followed,  the  Commission  would  acquiesce. 
There  is  no  such  agreement.  Germany  insists  that  the 
preliminary  question  be  determined  separately.  I  am  of 
opinion  this  is  her  right.  She  now  has  a  judgment.  Be¬ 
fore  that  judgment  may  be  set  aside  and  a  new  hearing 
held  upon  the  merits,  it  is  incumbent  upon  the  claimants  to 
sustain  the  affirmative  of  the  issues  made  by  their  peti¬ 
tion.  The  next  hearing,  therefore,  will  be  upon  the  ques¬ 
tion  of  reopening  vel  non,  and  not  upon  the  merits. 
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I 

i 

II  is  earnestly  urged  that  the  Agents  agre<j  at 
158  once  to  limit  the  time  for  rebuttal  by  the  United 
States  of  the  proofs  offered  by  Germany  in  opposi¬ 
tion  to  the  petition  for  rehearing,  and  confer  with  the  Com¬ 
mission  as  to  the  fixing  of  a  time  for  argument  and  for  the 
filing  of  briefs  on  that  issue. 

I  attach  hereto  the  certificate  of  disagreement  by  jtlie 
National  Commissioners,  together  with  their  separate 
opinions  and  supplemental  opinions  attached  thereto,  i 
Done  at  Washington  Julv  29th,  1935. 

OWEN  J.  ROBERTS 
Umpire. 

139  Exhibit  11 

Deutsches  Mitglied 
der 

Mixed  (Maims  Commission 

1439  Massachusetts  Aveijiuc 
Washington,  D.  C. 

March  1,  1939. 

The  German  Commissioner 
Mixed  Claims  Commission 

My  dear  Mr.  Justice  Roberts: 


T  beg  to  apprise  you  of  the  fact  that  1  retire  from  the 
post  of  German  Member  of  the  Mixed  Claims  Commission. 
Please  consider  running  appointments  as  cancelled. 

The  reasons  for  my  step  are  these: 

Our  deliberations  began  with  discussing  whether  there 
was  a  prima  facie  case  made  out  by  the  claimants  and  jat 
once  one  fact  became  conspicuous:  In  respect  to  the  lai 
est  of  our  claims  you  introduced  as  your  main  point  a  point 
which  was  not  made  by  the  claimants  at  all  and  which, 
far  as  1  am  aware,  never  was  argued.  It  may  be  recap 
ulated  in  a  few  sentences: 

When  our  Commission  rendered  their  decision  at  tjie 
Hague,  they  had  before  them  two  American  witnesses  aid 
one  German  witness  testifying  to  the  central  question.  Ohr 
Commission  did  not  believe  the  American  witnesses  and 
said  so;  neither  did  they  believe  the  German  witnesses,  aijid 
they  said  so.  In  the  reopening  pleadings  the  testimony  pf 


is 

it- 
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the  German  witness  is  impugned  by  the  claimants  and  the 
point  which  the  claimants  really  make  is:  llad  the 
140  Commission  at  that  time  known  to  what  extent  the 
German  witness  had  been  untruthful,  then  tliev 
would  not  have  denied  credence  to  the  American  witnesses 
with  whom  he  was  in  contradiction.  This  point  is  logically 
impeccable,  ns  I  always  have  admitted;  it  makes  the  issue 
dependent  on  factual  considerations  which  I  always  have 
been  ready  to  consider.  Instead  of  this  point  you  intro¬ 
duced  a  totally  different  point  (without  being  able  by  the 

wav  to  substantiate  it  bv  anv  international  or  even  munici- 
•  »  • 

pal  decision)  which  enables  you  to  dispense  with  any  fac¬ 
tual  consideration  at  all:  You  assume  that  although  the 
Commission  denied  credence  to  the  German  witness  they 
were  still  decisively  influenced  by  the  fact  that  he  came  for¬ 
ward  at  all.  And  actuallv  this  consideration  was  for  von 

*  • 

the  decisive  one  regarding  the  question  of  the  prima  facie 
case  which  we  were  then  discussing,  for  what  other  rea¬ 
sons  vou  advanced  for  vour  attitude  did  not  relate  to  the 


largest  case  before  us,  so  that  in  this  case  the  reason  indi¬ 
cated  was  vour  onlv  reason. 

•  * 

The  grave  irregularity  created  by  your  procedure  was 
twofold.  Fresh  points  introduced  in  as  late  a  stage  as  the 
deliberations  of  the  Court  after  the  Argument  make  the 
other  party  defenseless.  No  opportunity  is  accorded  to 
the  defendants  to  show  what  tliev  have  to  sav  against  vour 
views,  and  they  may  have  to  say  a  great  deal. 

But  the  other  point  is  of  still  greater  weight.  I  cannot 
shut  my  eyes  to  the  fact  that  in  my  opinion  it  is  not  com¬ 
patible  with  the  position  of  an  Umpire  and  it  shows  a  bias 
if  the  Umpire  makes  points  and  bases  his  decisions 
141  on  them  which  are  not  advanced  by  the  party  fav¬ 
ored  bv  them.  The  Umpire  actuallv  assumes  bv 
such  a  procedure  the  attitude  of  a  legal  adviser  for  the 
favored  party  and  does  so  under  circumstances  under 
which  the  other  side  can  no  longer  expect  equal  justice. 

The  grave  situation  with  which  I  felt  myself  confronted 
(especially  when  all  my  attempts  to  show  you  what  I  have 
just  explained  were  of  no  avail  at  all)  made  it  my  duty  to 
consider  whether  I  could  still  cooperate  in  what  was  going 
on  and  what  was  to  my  mind  no  longer  a  really  judicial 
procedure.  It  was  perfectly  clear  to  me  that  I  was  under 
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a  serious  responsibility  not  to  act  hastily  and  to  thor¬ 
oughly  consider  the  attitude  which  I  had  to  take.  But 
what  accompanied  the  events  described  by  me  and  wljiat 
followed  them  in  the  next  days  only  corroborated  my  origi¬ 
nal  impression.  My  conviction  that  you  had  no  longer  ian 
open  mind  deepened.  I  could  not  overlook  certain  points 
as,  for  instance,  this:  A  very  fully  substantiated  factual 
German  argument  on  a  certain  point  was  discarded  by  you 
solely  on  the  ground  that  “It  merely  was  a  clever  piece  of 
advocacy”;  when  I  insisted  what  your  reason  was  to  dis¬ 
card  it  so  summarily,  you  gave  a  factual  reason  which  I 
could  show  at  once  to  be  erroneous.  Instead  of  now  re¬ 
considering  your  attitude,  your  answer  merely  was  in  \ui 
impatient  voice  “You  may  be  quite  sure  that  I  do  not  cajre 
in  the  least  for  all  that.”  But  this  instance  obviouslv  whs 
only  a  symptom.  It  has  become  clear  to  me  during  the^e 
days  that  any  argument  advanced  by  the  claimants  at  on(ie 
attracts  your  attention  and  evokes  the  idea  Holw 
142  could  it  be  corroborated?  And  any  argument  ad¬ 
vanced  in  favor  of  the  defendants  at  once  evokes  pi 
you  the  idea.  How  can  it  be  refuted?  As  you  told  th|e 
American  Commissioner  and  me,  in  many  respects  this  case 
has  been  a  disillusion  to  you  and  this  has  left  a  strong  emo¬ 
tional  feeling  with  you.  T  cannot  be  but  afraid  that  thiis 
'■motional  feeling  carries  you  away  when  I  see  to  what  ex¬ 
tent  the  responsibility  of  German  advocates  and  witnesses 
is  stressed  bv  vou  whilst  on  the  other  hand  you  find  no  waV 
to  put  in  the  balance  what  under  the  same  hearing  may  by 
alleged  against  the  other  side. 

The  result  to  which  I  have  come  is  that  it  is  impossible 
for  me  to  cooperate  in  a  procedure  which  no  longer  offers^ 
to  both  parties  equally  the  usual  guarantees  of  a  decisioii 
arrived  at  in  a  really  judicial  way.  Our  charter  allows  any 
member  of  the  Commission  to  retire  and  this  is  the  consel 
< (lienee  which  I  have  drawn. 

Faithfully  yours,  j 

(Sgd.)  DR.  VICTOR  L.  F.  H.  HUHCKING 
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March  2,  1939. 

Dr.  Victor  L.  F.  H.  Huecking, 
c/o  German  Embassy, 

1439  Massachusetts  Avenue,  X.  W. 

Washington,  I).  C. 

My  dear  Dr.  Huecking: 

1  have  your  letter  of  March  1,  1939,  advising  that  you  are 
retiring  from  the  post  of  German  member  of  the  Mixed 
Claims  Commission. 

1  do  not  propose  to  enter  into  any  controversy  with  re¬ 
spect  to  the  statements  contained  in  your  letter  other  than 
to  say  that  they  are  unjustified  and,  in  my  opinion,  present 
a  wholly  false  picture  of  our  deliberations  with  respect  to 
the  motion  pending  before  the  Commission. 

Yours  sincerely, 

(sgd.)  OWEX  J.  ROBERTS, 

U  hi  pire. 
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1439  Massachusetts  Avenue 
Washington,  D.  C. 
March  1,  1939. 

Deutsches  Mitglied 
der 

Mixed  Claims  Commission 


The  German  Commissioner 
Mixed  Claims  Commission 

Dear  Colonel  Garnett: 

Under  even  date  I  am  sending  a  letter  to  Mr.  Justice 
Roberts  in  which  T  apprise  him  of  my  retirement  from  the 
post  of  German  Member  of  the  Mixed  Claims  Commission. 

I  know  that  this  step  comes  at  a  moment  when  our  de¬ 
liberations  are  still  in  an  absolutely  preliminary  state  and 
at  a  time  when  any  question  of  possible  agreement  or  dis¬ 
agreement  is  necessarily  still  in  the  remote  distance,  but  it 
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was  just  the  continuation  of  our  deliberations  under  the 
present  conditions  which  I  had  to  object  to. 

Please  consider  running  appointments  as  cancelled,  j 

Faithfully  vours,  j 

(s)  DR.  VICTOR  L.  F.  H.  HUECKINGj 
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The  American  Commissioner 
Mixed  Claims  Commission 
United  States  and  Germany 
Department  of  State 
Washington,  D.  C. 

March  3,  1939 

Dr.  Victor  L.  F.  H.  Huecking 
c/o  German  Embassy 
1439  Massachusetts  Avenue 
Washington,  D.  C. 

Dear  Dr.  Huecking: 

This  will  acknowledge  receipt  of  your  letter  of  March 
1939,  in  which  vou  inform  me  that  vou  have  sent  a  letter  to 
Mr.  Justice  Roberts,  apprising  him  of  your  retirement  froi|n 
the  post  of  German  Member  of  the  Mixed  Claims  Commi>|- 
sion.  | 

In  your  letter  you  state  that  this  step  has  come  at  a  mo¬ 
ment  when  our  deliberations  are  still  in  an  absolutely  pre¬ 
liminary  state  and  at  a  time  when  any  question  of  possible 
agreement  or  disagreement  is  still  in  the  remote  distance. 

T  feel  it  mv  dutv  to  sav  that  this  statement  is  not  in  accor- 
•  •  * 

dance  with  my  understanding  of  the  situation.  ; 

It  developed  at  these  conferences  that  I  had  come  to  the 
definite  conclusion  that  the  decision  at  Hamburg  had  beer 
reached  upon  false  and  fraudulent  evidence,  and  in  this  con-j 
elusion  you  refused  to  concur.  This  point  of  difference  ha<j 
been  clearly  brought  out. 

I  am  sure  you  will  recall  that,  after  several  conferences 
had  been  held,  the  Umpire  expressed  himself  in  agreement 
with  me,  and  we  both  informed  you  of  our  convic- 

146  tion  that  the  decision  at  Hamburg  had  been  reached! 
upon  false  and  fraudulent  evidence,  and  that  thei 

proof  of  fraud  was  sufficient  to  set  aside  that  decision  andj 
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to  reopen  the  case.  Thereupon  you  argued  that  if,  upon  an 
examination  of  the  whole  case,  both  the  new  evidence  and 
the  old,  the  Commission  came  to  the  conclusion  that  the 
United  States  had  not  proven  its  case,  even  though  there 
had  been  fraud  in  the  evidence  before  the  Hague,  the  pres¬ 
ent  position  would  have  to  be  dismissed.  You  then  urged 
upon  the  Umpire  and  myself  that  we  should  consider  the 
whole  evidence  for  that  purpose.  It  was  thereupon  agreed 
that  we  would  proceed  to  examine  the  whole  record  to  deter¬ 
mine  whether,  upon  the  whole  record,  the  American  case 
had  been  proven.  It  was  while  we  were  examining  this  ques¬ 
tion  that  your  action  was  taken. 

I  cannot  let  the  record  stand  as  stated  in  your  letter. 

Verv  trulv  vours, 

(s)  CHRISTOPHER  B.  GARNETT 
CBG/AEC  American  Commissioner. 
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The  American  Commissioner 
Mixed  Claims  Commission 
United  States  and  Germanv 
Department  of  State 
Washington,  D.  C. 

March  3,  1031). 

Honorable  Cordell  Hull 
Secretary  of  State 
Washington,  D.  C. 

Dear  Sir: 

I  have  the  honor  to  submit  to  you  a  report  of  the  action 
of  Dr.  Victor  L.  F.  H.  Huecking,  German  Commissioner, 
Mixed  Claims  Commission,  United  States  and  Germany, 
announcing  his  retirement  from  the  post  as  German  Com¬ 
missioner. 

Under  date  of  March  1,  1030.  Dr.  Huecking  sent  to  Mr. 
Justice  Roberts,  the  Umpire,  a  letter  announcing  his  re¬ 
tirement.  A  copy  of  that  letter  is  attached  hereto,  together 
with  a  copy  of  Mr.  Justice  Roberts’  reply. 

Under  the  same  date,  March  1,  1930,  Dr.  Huecking  for¬ 
warded  to  me  a  letter  apprising  me  of  the  fact  that  he  had 
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sent  the  aforesaid  letter  to  Mr.  Justice  Roberts.  I  anil  at¬ 
taching  hereto  a  copy  of  Dr.  Huecking’s  letter  and  oil  my 
reply  thereto. 

I  think  it  proper  to  give  you  the  recent  history  of  this 
case.  The  primary  question  now  before  the  Commission  is 
whether  the  dicision  which  was  reached  at  Hamburg,  Octo¬ 
ber  16,  1930,  was  induced  by  fraudulent  and  cqllu- 
14b  sive  evidence.  In  considering  this  question,  the  Com¬ 
mission  has  been  operating  under  the  decision  of;  the 
Umpire  rendered  December  15,  1933.  In  order  to  reach  a 
conclusion,  it  has  been  necessary  for  the  Commission  to  take 
into  consideration,  not  only  the  evidence  filed  since  the 
Hamburg  decision,  but  also  the  evidence  filed  theretofore. 
The  whole  record  covers  between  thirty  and  forty  thousand 
pages,  and  of  this,  the  evidence  filed  since  the  decision  at 
Hamburg  covers  about  fifty  per  cent. 

The  taking  of  evidence  on  this  case  was  closed  on  jtlie 
14th  day  of  January,  1939,  and  very  voluminous  briefs  have 
been  filed  on  both  sides  on  every  feature  of  the  case.  Atjter 
extensive  arguments  covering  twelve  days,  the  case  was 
submitted  to  the  Commission  on  the  27th  dav  of  Januarv, 
1939. 

After  about  two  weeks  had  elapsed,  the  Umpire  and  jhe 
Commissioners  began  their  conferences,  and  these  confer¬ 
ences  continued,  but  not  on  consecutive  days,  until  Tuesday, 
February  28, 1939,  when  the  last  conference  was  held.  An¬ 
other  conference  was  schedule  to  be  held  on  Thursday, 
March  2,  1939,  at  the  office  of  the  Umpire.  Shortly  before 
the  time  for  the  conference  the  letters  from  Dr.  Iluecking 
were  delivered  to  the  Umpire  and  myself,  respectively.  | 

As  will  be  indicated  clearly  by  my  reply  to  Dr.  Hueckini’s 
letter,  the  subject  of  these  conferences  was  whether  tjhc 
evidence  which  had  been  adduced  had  proven  fraud  which 
was  sufficient  to  set  aside  the  decision  at  Hamburg. 
149  During  these  conferences,  I  expressed  to  the  Umpire 
and  the  German  Commissioner  my  opinion  that  the 
decision  at  Hamburg  had  been  reached  on  false  and  fraudu¬ 
lent  evidence  and  that  the  proof  of  fraud  was  sufficient  to  sjet 
aside  the  Hamburg  decision  and  reopen  the  case. 

After  the  conference  had  extended  for  a  considerable 
lime,  the  Umpire  expressed  himself  in  entire  agreement 
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with  me  on  this  proposition.  Thereupon  the  German  Com¬ 
missioner  argued  that,  if  upon  an  examination  of  the  whole 
record  both  before  and  subsequent  to  the  Hamburg  de¬ 
cision,  the  Commission  were  to  come  to  the  conclusion  that 
the  United  States  had  not  proven  its  case,  even  though 
there  had  been  fraud  in  the  evidence  before  The  Hague 
argument,  the  petition  would  have  to  be  dismissed,  and  he 
urged  upon  the  Umpire  and  myself  that  we  should  consider 
the  whole  evidence  for  that  purpose.  We  thereupon  pro¬ 
ceeded  to  examine  the  whole  record  to  determine  from  that 
record  whether  the  American  case  had  been  proven.  It  was 
while  the  Commission  was  engaged  in  examining  this  ques¬ 
tion  that  Dr.  Huecking’s  action  in  regard  to  his  retirement 
was  taken. 

Very  respectfully  submitted, 

(s)  CHRISTOPHER  B.  GARNETT, 
CBG/AEC  American  Commissioner. 
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1439  Mass.  Ave.,  N.  W. 

Washington,  D.  C. 

June  10,  1939. 

Mixed  Claims  Commission 
United  States  and  Germany 
German  Agency 
Mr.  Walter  R.  Dorsey, 

American  Joint  Secretary, 

Mixed  Claims  Commission, 

United  States  and  Germany, 

Washington,  D.  C. 

Dear  Mr.  Dorsey: — 

With  reference  to  the  “Notice  of  meeting”,  dated  June 
7,  1939,  in  which  von  inform  me  bv  direction  of  the  Ameri- 
can  Commissioner  that  “a  meeting  of  the  Mixed  Claims 
Commission,  United  States  and  Germany,  will  be  held  on 
Thursday,  June  15th,  1939,  at  11:00  o’clock  a.  m.,  in  the 
large  conference  room  of  the  United  States  Supreme  Court 
Building.”  I  hereby  advise  you  that  in  view  of  the  note  ad- 


Z.  &  F.  ASSETS  REALIZATION  CORI\  ET  AL.  VS.  HULL  ET  AL.  153 


dressed  by  my  Government  to  the  Department  of  Sjate 
today,  I  shall  not  appear  at  the  meeting. 

Very  truly  yours, 

(s)  RICHARD  PAULIG, 

German  Agent. 
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Washington,  D.  C.,  June  10,  1930. 

Mr.  Walter  Dorsey 
American  Joint  Secretary 
Mixed  Claims  Commission 
United  States  and  Germany 
Washington,  D.  C. 

Mv  dear  Mr.  Dorsey: 

Your  notice  of  meeting  of  June  7,  1939,  addressed  to  |)r. 

Victor  Knocking,  was  referred  to  me  since,  as  the  forniier 
•  ^  9  7 
Commissioner’s  secretary,  I  still  take  care  of  his  mail,  j 

Enclosed  herewith  I  am  returning  your  letter  because,  as 

you  know,  Dr.  Huecking  resigned  as  member  of  the  Colm- 

mission  at  the  beginning  of  March  and  left  Washington 

shortly  thereafter. 

i 

Yours  very  trulv, 

(s)  FRIEDA  VON  MEG  EX] 
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(Translation) 

German  Embassy  Washington.  D.  C., 


German  Embassy  Washington,  D.  C., 

June  10,  1939. 

Mr.  Secretary  of  State: 

T  have  the  honor  to  advise  Your  Excellency  of  the  follow¬ 
ing: 

As  the  German  Agent  on  the  German-Amorican  Mix|d 
Commission  reports,  a  written  notice  from  the  American 
Secretary  of  the  Commission,  according  to  which  the  Com¬ 
mission  will  hold  a  meeting  at  11  a.m.  on  June  15th  in  the 
large  conference  room  of  the  United  States  Supreme  Court 
Building,  was  received  by  him  on  June  7th  of  this  year. 

By  direction  of  my  Government,  I  call  attention  to  the 
fact  that  since  the  withdrawal  of  the  German  Commife- 
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sioner,  Dr.  Victor  Huecking,  on  March  1st  of  this  year,  of 
which  I  notified  the  American  Government  by  a  note  to 
Your  Excellency  of  March  24th  of  this  rear,  the  Commis- 
sion  has  been  incompetent  to  make  decisions  and  that  con¬ 
sequently  there  is  no  legal  basis  for  a  meeting  of  the  Com¬ 
mission  at  this  stage.  Bv  direction  of  mv  Government,  1 
advise  you  that  the  Government  of  the  Reich  will  ignore 
the  decision  to  call  the  meeting  on  June  15th,  as  well  as  any 
other  act  of  the  Commission  that  might  take  place  in  viola¬ 
tion  of  the  International  Agreement  of  August  10,  1922  and 
the  generally  established  rules  of  procedure. 

Accept,  Mr.  Secretary  of  State,  the  renewed  assurance 
of  my  most  distinguished  consideration. 

THOM  SEX. 


His  Excellency 
Mr.  Cordell  Hull, 

Secretary  of  State  of  the  United  States, 
Washington,  D.  C. 
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Docket  Xos.  8103,  8117,  et  al. 

C  sited  States  of  America  On  behalf  of  Lehigh  Valley  Rail¬ 
road  Company,  Agency  of  Canadian  Car  and  Foundry 
Company,  Limited,  and  Various  Underwriters, 


v. 


Claimants. 


Germany. 

Certificate  of  Disagreement  and  Opinion  of  the  American 

Commissioner 


These  cases  originated  out  of  two  disasters, — the  first,  the 
destruction  at  Black  Tom,  X.  J.,  on  July  29-30,  1916;  the 
second,  the  fire  al  Kingsland,  X.  J.,  on  January  11,  1917. 

In  these  disasters  millions  of  dollars  worth  of  property 
was  destroyed,  and,  in  the  case  of  Black  Tom,  at  least  two 
lives  were  lost. 

The  Memorials  of  the  United  States  were  filed  in  March, 
1927,  and  therefore  the  cases  have  been  pending  before  the 
Commission  more  than  twelve  years. 
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The  present  status  of  these  claims  is  as  follows: 

The  American  Agent  on  the  4th  clay  of  May,  1933, j  tiled 
a  petition  for  rehearing  and  reconsideration  of  the  decision 
at  Hamburg,  dated  the  16th  day  of  October,  1930,  oiji  the 
ground  that  it  was  induced  by  fraud  and  collusion  on  the 
part  of  witnesses  and  suppression  of  evidence  on  the  jpart 
of  some  of  them.  The  purpose  of  the  petition  is  fully  set 
out  in  the  following  language  in  the  decision  of  the 
154  Umpire  at  Washington,  December  15,  1933  (Report 
of  American  Commissioner  dated  December  15,  i933, 
pp.  75,  76) : 

“Its  allegations  are  that  certain  witnesses  proffered  by 
Germany  furnished  the  Commission  fraudulent,  incomplete, 
collusive,  and  false  evidence  which  misled  the  Commis¬ 
sion  and  unfairly  prejudiced  the  claimants’  cases;  that  cer¬ 
tain  witnesses,  including  some  who  previously  testified,  who 
are  now  within  the  United  States,  have  knowledge  and!  can 
give  evidence  which  will  convince  the  Commission  thajt  its 
decision  was  erroneous:  that  evidence  has  come  to  light 
showing  collusion  between  certain  German  and  American 
witnesses  to  defeat  the  claims.  These  are  serious  allega¬ 
tions.  and  T  express  no  opinion  of  the  adequacy  of  the l evi¬ 
dence  tendered  by  the  American  Agent  to  sustain  theni.  T 
have  refrained  from  examining  the  evidence  because  I 
thought  it  the  proper  course  at  this  stage  to  decide  the  ques¬ 
tion  of  power  on  the  assumption  that  the  allegations  of  the 
petition  may  be  supported  by  proof,  postponing  for  the  Con¬ 
sideration  of  the  Commission  the  probative  value  of  the  jevi- 
denee  tendered. 

“The  petition,  in  short,  avers  the  Commission  has  fyecn 
misled  by  fraud  and  collusion  on  the  part  of  witnesses  and 
suppression  of  evidence  on  the  part  of  some  of  them.  (The 
Commission  is  not  functus  officio.  It  still  sits  as  a  eoprt. 
To  it  in  that  capacity  are  brought  charges  that  it  has  been 
defrauded  and  misled  by  perjury,  collusion,  and  suppres¬ 
sion.  Xo  tribunal  worthy  its  name  or  of  any  respect  may 
allow  its  decision  to  stand  if  such  allegations  are  \yell- 
founded.  Every  tribunal  has  inherent  power  to  reopen  and 
to  revise  a  decision  induced  by  fraud.  Tf  it  may  correct!  its 
own  errors  and  mistakes,  a  fortiori  it  may,  while  it  still 
has  jurisdiction  of  a  cause,  correct  errors  into  which  it  has 
been  led  bv  fraud  and  collusion. 

*  i 
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“I  am  of  opinion,  therefore,  that  the  Commission  has 
power  to  reopen  these  eases,  and  should  do  so,  in  order 
that  it  may  consider  the  further  evidence  tendered  by  the 
American  Agent  and,  dependent  upon  its  findings  from  that 
evidence  and  any  that  may  be  offered  in  reply  on  behalf  of 
Germany,  either  confirm  the  decisions  heretofore  made  or 
alter  them  as  justice  and  right  may  demand. ” 

On  the  2nd  day  of  May,  1935,  the  American  Agent  filed 
a  Motion,  asking  that  an  Order  be  entered 
155  “to  the  effect  that  the  Commission  does  not  desire 
to  take  submission  of  these  claims  until  all  evidence 
that  either  Government  desires  to  have  considered  in  sup¬ 
port  of  or  in  opposition  to  the  pending  petition  for  rehear¬ 
ing  has  been  filed  in  order  that  the  Commission  may,  when 
it  takes  submission,  enter  an  order  finally  disposing  of  these 
claims  on  their  merits  and  that  the  Order  further  advise 
the  Agents  of  the  two  Governments  accordingly.” 

The  German  Agent  opposed  the  making  of  such  an  Order, 
and,  in  the  decision  of  July  29,  1935,  denying  the  Motion, 
the  Commission,  by  the  Umpire,  said  (p.  2) : 

“By  the  petition  and  answer  an  issue  was  framed.  This 
issue  may  be  stated  thus:  ‘Was  the  Commission  misled  by 
fraud  practiced  upon  it'?'  If  that  issue  be  decided  in  favor 
of  the  claimants,  the  Commission  should  reopen  the  case 
upon  the  merits  and  reexamine  the  conclusions  reached  in 
the  light  of  tlx*  whole  record,  including  the  proofs  offered 
to  impeach  evidence  forming  part  of  the  record  when  its 
decision  on  the  merits  was  rendered.  Obviously  the  case  is 
not  reopened  by  the  presentation  of  a  petition  praying  for 
such  action.  Especially  is  this  true  where  the  allegations 
of  the  petition  are  categorically  denied.  This  the  American 
Agent  concedes.  The  decision  of  November  4,  1934.1  so 
recognizes.  It  is  there  said:  ‘The  issue  which  will  come 
before  the  Commission  is  made  up  by  the  allegations  of  the 
petition  and  the  categorical  denials  of  the  answer.’  ” 

In  the  course  of  his  opinion  the  Umpire  also  said  (p.  3) : 

“*  *  *  If  the  claimants  prevail  upon  that  preliminary 
question  (the  right  to  reopen)  the  former  decisions  will  be 
laid  aside  and  the  merits  reexamined  in  the  light  of  all  the 
evidence,  including  that  tendered  on  the  issue  of  fraud  and 
collusion.  *  # 


i  Announced  November  f>,  1034. 
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“It  is,  of  course,  conceivable  that  the  Commission  should 
bear  argument  on  both  the  propriety  of  reopening  the  case 
and  the  merits  at  one  and  the  same  time.  Much  may  be  $aid 
pro  and  con  such  a  procedure.  Nevertheless,  I  suppose  that 
if  the  parties  were  in  agreement  that  this  course  should  be 
followed,  the  Commission  would  acquiesce.  There  is  no  such 
agreement.  Germany  insists  that  the  preliminary 
156  question  be  determined  separately.  I  am  of  opinion 
this  is  her  right.  She  now  has  a  judgment.  Bef|ore 
that  judgment  may  be  set  aside  and  a  new  hearing  held  upon 
the  merits,  it  is  incumbent  upon  the  claimants  to  sustjain 
the  affirmative  of  the  issue  made  by  their  petition.  The  njext 
hearing,  therefore,  will  be  upon  the  question  of  reopening 
vel  non,  and  not  upon  the  merits.” 

Following  this  decision,  additional  evidence  and  exhaus¬ 
tive  briefs  were  filed  on  behalf  of  each  Government.  Oral 
arguments  were  then  had  on  May  12  to  29,  1936.  The  Com¬ 
mission  on  June  3, 1936,  handed  down  a  unanimous  decisipn, 
setting  aside  the  decision  of  December  2, 1932,  and  restoring 
tiie  claims  to  the  position  they  were  in  before  that  decision 
was  rendered.  In  the  course  of  its  decision  the  Commission 
said :  j 

“Before  the  Hague  Decision  may  be  set  aside  the  Com¬ 
mission  must  act  upon  the  claimant’s  petition  for  rehear¬ 
ing.  Whether  upon  the  showing  made,  the  Commission 
should  grant  a  rehearing,  unless  Germany  shall  agree  to  a 
different  course,  must,  under  the  Commission’s  decision  of 
July  29,  1935,  be  determined  by  a  hearing  separate  frpin 
and  distinct  from  any  argument  on  the  merits.”  (Ejn- 
phasis  supplied.) 

That  Germany,  following  the  decision  of  June  3,  19.^6, 
did  elect  to  follow  “a  different  course”,  is  evidenced  by 
the  fact  that  the  German  Agent  exercised  the  right  given 
him  in  the  Order  of  the  Commission  of  December  1,  1937, 
reading  as  follows: 

“that  the  German  Agent  may  not  only  file  the  documents 
called  for  under  Buie  4  (of  the  Special  Buies,  under  Ordbr 
of  March  20,  1929),  but  may  submit,  if  he  desires,  further 
evidence.” 

The  same  Order  provided  that: 

“The  German  Agent  shall  file  with  the  Commissidn 
137  any  other  evidence  (in  addition  to  that  called  f^r 
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under  Rule  4)  he  desires  to  file  on  or  before  March  1,  1938, 
and  not  thereafter. 

Pursuant  to  this  Order,  the  German  Agent  did  file  a  con¬ 
siderable  amount  of  evidence  other  than  that  called  for  un¬ 
der  Rule  4  of  the  Special  Rules,  his  last  evidence  being  filed 
on  January  14, 1939. 

During  the  past  twelve  years,  thousands  of  pages  of  evi¬ 
dence,  consisting  of  official  documents  from  the  files  of  vari¬ 
ous  Government  Departments,  affidavits,  examinations  of 
witnesses  under  the  Act  of  July  3,  1930,  (46  Stat.  1005)  and 
under  the  Act  of  June  7,  1933,  (48  Stat.  117)  and  other  in¬ 
struments  have  been  filed  and  during  that  period,  volumi¬ 
nous  briefs  were  filed  by  each  side  and  lengthy  oral  argu¬ 
ments  heard,  covering  the  various  features  of  the  cases. 

The  cases  were  closed  on  January  14,  1939,  and  eacli 
Agent  has  filed  exhaustive  briefs  covering  a  full  discussion, 
not  only  of  the  questions  raised  by  the  petition  of  May  4, 
1933,  but  likewise  arguing  the  cases  on  the  merits.  The 
American  Agent  filed  his  briefs  on  September  13,  and  De¬ 
cember  5,  1938.  The  German  Agent  filed  his  briefs  on  No¬ 
vember  16,  1938,  and  January  12,  and  14,  1939.  After  ex¬ 
haustive  oral  arguments  by  distinguished  counsel  extending 
through  twelve  days,  the  cases  were  finally  submitted  to  the 
Commission  on  the  27th  day  of  January,  1939. 

After  about  two  weeks  had  elapsed,  the  Umpire  and  the 
Commissioners  began  their  conferences.  These  conferences 
continued,  but  not  on  consecutive  days,  until  Tuesday,  Feb¬ 
ruary  28, 1939,  when  the  last  conference  was  held.  Another 
conference  was  scheduled  to  be  held  on  Thursday, 
158  March  2,  1939,  at  the  office  of  the  Umpire.  Shortly 
before  the  time  for  the  conference,  a  letter  from  the 
German  Commissioner,  announcing  his  retirement,  was  de¬ 
livered  to  the  Umpire  and  a  similar  letter  was  delivered  to 
the  American  Commissioner.  These  letters  and  the  replies 
thereto  have  been  made  matters  of  record. 

The  subject  of  these  conferences,  in  their  early  stages, 
was  whether  the  evidence  which  had  been  adduced  had 
proven  fraud  sufficient  in  character  to  set  aside  the  decision 
at  Hamburg. 

In  the  course  of  these  conferences,  the  American  Commis¬ 
sioner  expressed  to  the  Umpire  and  to  the  German  Commis¬ 
sioner  his  opinion  that  the  decision  at  Hamburg  had  been 
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reached  on  false  and  fraudulent  evidence  and  that  the  probf 
of  fraud  was  sufficient  to  set  aside  the  Hamburg  decision 
and  reopen  the  cases. 

After  the  conferences  had  continued  for  a  considerable 
time,  the  Umpire  expressed  himself  in  entire  agreement 
with  the  American  Commissioner  on  the  question  of  fraud. 
Thereupon  the  German  Commissioner  argued  that,  if,  uppn 
an  examination  of  the  whole  record,  both  before  and  subse¬ 
quent  to  the  Hamburg  decision,  the  Commission  were  to 
come  to  the  conclusion  that  the  United  States  had  not  proven 
its  case,  even  though  there  had  been  fraud  in  the  evidence 
before  The  Hague  argument,  it  would  be  necessary  to  dis¬ 
miss  the  petition,  and  he  urged  upon  the  Umpire  and  the 
American  Commissioner  the  necessity  of  considering  tljie 
whole  evidence  for  that  purpose. 

It  was  thereupon  agreed  that  the  whole  recoitd 
loO  should  be  examined  to  determine  whether  the  Amer¬ 
ican  case  had  been  proven  or  not,  and  it  was  while 
the  Commission  was  engaged  in  examining  this  question 
that  the  letters  aforesaid  of  the  German  Commissioner 
were  received. 

As  was  indicated  clearly  in  the  Umpire’s  reply,  the  lejt- 
ter  to  the  Umpire  presented  a  wholly  false  picture  of  the 
deliberations  of  the  Commission.  The  effort  of  the  Germajn 
Commissioner  to  justify  his  retirement,  by  attributing  biajs 
to  the  Umpire,  will  receive,  as  it  deserves,  the  disapproba¬ 
tion  of  every  right-thinking  person. 

Certificate  of  Disagreement 

Under  these  circumstances,  T  deem  it  my  duty  as  Ameri¬ 
can  Commissioner  to  certify,  and  I  do  hereby  certify,  to  tb|e 
Umpire  that,  in  both  of  the  cases  now  under  consideration 
by  the  Commission,  there  was  a  disagreement  between  tlte 
American  Commissioner  and  the  German  Commissioner  on 
all  material  points  before  the  Commission,  and  particularly 
on  the  point  as  to  whether  the  evidence  which  has  been  ad¬ 
duced  had  established  fraud  sufficient  in  character  to  justify 
the  Commission  in  setting  aside  the  decision  at  Hamburg. 

T  further  certify  that  at  the  time  when  the  German  Com¬ 
missioner  retired,  the  Commission  was,  at  his  instance,  con¬ 
sidering  the  question  whether  the  American  Agent  had 
proven  his  case,  and,  more  particularly,  whether  the  Herr¬ 
mann  message  was  an  authentic  instrument:  and  with  this, 
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mv  certificate,  I  am  submitting  my  opinion  with  respect  to 
said  cases  and  the  points  of  difference  certified,  and  I  re¬ 
spectfully  ask  that  this  opinion  he  filed  as  a  part  of  the  rec¬ 
ord  in  this  case 

160  I .  Jh  risdict  i o  n 

There  have  been  spread  upon  the  minutes  of  the  Com¬ 
mission  the  letter  of  the  German  Commissioner,  addressed 
to  the  Umpire,  announcing  his  retirement  from  the  post  of 
German  Member  of  the  Mixed  Claims  Commission;  the  Um¬ 
pire’s  reply  thereto;  the  letter  of  the  German  Commis¬ 
sioner  to  the  American  Commissioner  apprizing  him  of  his 
retirement;  the  American  Commissioner's  reply  thereto, 
and  the  letter  of  the  American  Commissioner  to  the  Secre¬ 
tary  of  State,  notifying  the  Secretary  of  State  of  the  Ger¬ 
man  Commissioner’s  retirement  and  the  status  of  this  case 
at  the  time  of  the  retirement  of  the  German  Commissioner. 

Although  the  German  Commissioner  announced  his  re¬ 
tirement  on  March  1,  1939,  and  more  than  three  months 
expired,  the  German  Government  has  failed  to  follow  the 
procedure  prescribed  by  the  Agreement  of  August  10,  1922, 
for  filling  the  vacancv. 

Under  the  circumstances  set  out  above  and  in  the  let¬ 
ters  spread  upon  the  minutes,  the  question  which  is  now  be¬ 
fore  the  Commission  for  its  decision  is,  whether  the  Com¬ 
mission,  acting  through  the  Umpire  and  the  American 
Commissioner,  has  the  power  to  proceed  with  the  cases  and 
to  decide  whether  the  evidence  which  has  been  adduced  has 
proven  fraud  sufficient  in  character  to  set  aside  the  decision 
at  Hamburg;  and,  second,  whether  upon  an  examination  of 
the  whole  record,  the  American  Agent  has  failed  to  prove 
his  case. 

Or,  to  put  the  question  in  a  different  form,  did  the  retire¬ 
ment  of  the  German  Commissioner  on  March  1,  1939, 

161  render  the  Commission  functus  officio  and  deprive 
the  Commission  of  the  power  to  decide  the  questions 

at  issue? 

In  order  to  examine  and  decide  this  question,  it  is  neces¬ 
sary  to  refer  to  the  pertinent  provisions  of  the  Treaty  of 
Berlin;  the  Agreement  of  August  10,  1922,  between  the  two 
Governments,  under  which  this  Commission  was  organized, 
and  the  Rules  of  Procedure  adopted  by  the  Commission. 
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Under  the  Treaty  of  Berlin  it  was  provided,  in  section  5, 
of  the  Joint  Resolution  of  Congress,  approved  by  the  Presi¬ 
dent  July  2,  1921,  and  incorporated  in  said  Treaty,  as  fol¬ 
lows  : 

“All  property  of  the  Imperial  German  Government,  or 
its  successor  or  successors,  and  of  all  German  nationals, 
which  was,  on  April  6,  1917,  in  or  has  since  that  date  dome 
into  the  possession  or  under  control  of,  or  has  beeni  the 
subject  of  a  demand  by  the  United  States  of  America  ojr  of 
any  of  its  officers,  agents,  or  employees,  from  any  source 
or  by  any  agency  whatsoever,  *  *  *  shall  be  retained  by  the 
United  States  of  America  and  no  disposition  thereof  made, 
except  as  shall  have  been  heretofore  or  specifically  hereafter 
shall  be  provided  by  law  until  such  time  as  the  Imperial 
German  Government  *  *  *  shall  have  *  #  *  made  suitable 
provision  for  the  satisfaction  of  all  claims  against  said  Gov¬ 
ernment  (s  respectively),  of  all  persons,  wheresoever  domi¬ 
ciled,  who  owe  permanent  allegiance  to  the  United  States  of 
America  and  who  have  suffered,  through  the  acts  of  the  im¬ 
perial  German  Government,  or  its  agents,  *  *  *  since  July 
31,  1914,  loss,  damage,  or  inury  to  their  persons  or  prop¬ 
erty,  oi-  directly  or  indirectly,  *  *  *  or  in  consequence!  of 
hostilities  or  of  any  operations  of  war,  or  otherwise. ”  ! 

Under  the  Agreement  of  August  10,  1922,  between  jthe 
United  States  and  Germany,  the  preamble  states  that  the 
two  Governments, 

162  “being  desirous  of  determining  the  amount  to  |be 
paid  by  Germany  in  satisfaction  of  Germany’s  finan¬ 
cial  obligations  under  the  Treaty  concluded  by  the  tlwo 
Governments  on  August  25,  1931,  *  *  *  have  resolved  to  sub¬ 
mit  the  questions  for  decision  to  a  mixed  commission”. 

Article  II  of  said  Agreement  reads  as  follows: 

“The  Government  of  the  United  States  and  the  Govern¬ 
ment  of  Germany  shall  each  appoint  one  commissionjer. 
The  two  Governments  shall  by  agreement  select  an  umpire 
to  decide  upon  any  cases  concerning  which  the  commis¬ 
sioners  may  disagree,  or  upon  any  points  of  difference  that 
may  arise  in  the  course  of  their  proceedings.  Should  tjhe 
umpire  or  any  of  the  commissioners  die  or  retire,  or  be  Un¬ 
able  for  any  reason  to  discharge  his  functions,  the  sailne 
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procedure  shall  be  followed  for  filling  the  vacancy  as  was 
followed  in  appointing  him.” 

Under  this  Agreement,  the  Mixed  Claims  Commission, 
United  States  and  Germany,  was  constituted  and  was  au¬ 
thorized  to  pass  upon  three  categories  of  claims  set  out  in 
said  Agreement,  and  has  decided  many  cases  involving 
millions  of  dollars. 

The  purpose  for  which  the  Commission  was  created  is 
to  determine  the  amount  to  be  paid  by  Germany  in  satis¬ 
faction  of  Germany’s  obligations  under  the  Treaty  of 
Berlin  to  satisfy  all  claims  against  Germany  of  all  persons 
who  owe  permanent  allegiance  to  the  United  States  and 
who  have  suffered  through  the  acts  of  the  Imperial  German 
Government,  or  its  agents,  loss,  damage  or  injury  to  their 
persons  or  property,  directly  or  indirectly. 

As  indicated  above,  the  German  Commissioner  retired 
on  March  1,  19391,  and  although  more  than  three 

163  months  have  expired,  Germany  has  not  followed  the 
procedure  provided  by  the  Agreement  of  August  10, 

1922,  for  filling  the  vacancy. 

Article  VI  of  the  Agreement  of  August  10, 1922,  contains 
the  following: 

“The  decisions  of  the  commission  and  those  of  the  Um¬ 
pire  (in  case  there  may  be  any)  shall  be  accepted  as  final 
and  binding  upon  the  two  Governments.” 

Article  VI(d)  of  the  Buies  of  Procedure  reads  as  follows: 

“(d)  When  a  case  is  submitted  in  pursuance  of  the  fore¬ 
going  provisions,  the  proceedings  before  the  Commission 
in  that  case  shall  be  deemed  closed,  unless  opened  by  order 
of  the  Commission.” 

Article  VIII,  of  the  Rules  of  Procedure  adopted  by  the 
Commission,  reads  as  follows: 

* *  Decisions. 

“(a)  The  two  National  Commissioners  will  certify  in 
writing  to  the  Umpire  for  decision  (1)  any  case  or  cases 
concerning  which  the  Commissioners  may  disagree,  or  (2) 
any  point  or  points  of  difference  that  may  arise  in  the 
course  of  their  proceedings,  accompanied  or  supplemented 
by  any  statement  in  writing  which  either  of  them  may  de¬ 
sire  to  make  of  his  opinion  with  respect  to  the  decision  of 
the  case  or  cases  or  point  or  points  of  difference  certified. 
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“(b)  The  Umpire  shall  at  all  times  have  the  right|to 
the  complete  record  in  any  and  all  cases  and  to  hear  opal 
argument  in  his  discretion. 

“(c)  The  Umpire  may  join  with  the  two  National  Com¬ 
missioners  in  announcing — or  in  the  event  of  their  disagree¬ 
ment  certified  to  him  shall  announce — principles  and  ru  es 
of  decision  applicable  to  a  group  or  groups  of  cases  for  t|he 
guidance  as  far  as  applicable  of  the  American  Agent,  ^he 
German  Agent,  and  their  respective  counsel,  in  the  prep¬ 
aration  and  presentation  of  all  claims. 

164  “(d)  All  decisions  shall  be  in  writing  and  signed 

by  (1)  the  Umpire  and  the  two  National  Commjs- 
sioners  or  (2)  by  the  two  National  Commissioners  where 
they  are  in  agreement,  or  (3)  by  the  Umpire  alone  when  tjhe 
two  National  Commissioners  have  certified  their  disagree¬ 
ment  to  him.  Such  decisions  need  not  state  the  grounds 
upon  which  they  are  based.”  j 

On  March  20,  1929,  the  Commission  entered  an  ordbr 
providing  additional  rules  governing  the  sabotage  cases, 
reading  as  follows  (Report  of  the  American  Agent,  19ij4 
p.  177) : 

“IT  IS  ORDERED  BY  THE  COMMISSION  that  special 
additional  rules  applicable  to  this  group  of  ‘sabotage  easels’ 
are  adopted  as  follows:  i 

“(1)  The  Umpire  will  sit  with  the  National  Commijs- 
sioners  throughout  the  argument. 

“(2)  Each  member  of  the  Commission  will  carefully 

consider  the  entire  record  and  the  points  and  arguments 

put  forward  in  the  briefs  whether  the  Agents  and  counsel 

refer  thereto  in  their  oral  arguments  or  not.  This  will 

a  ^ 

enable  counsel  for  both  sides  to  confine  their  arguments  to 
those  points  which  they  believe  to  be  most  essential  with¬ 
out  incurring  the  risk  of  waiving  a  point  not  mentioned 
on  the  oral  argument  but  considered  relevant  by  any  mem¬ 
ber  of  the  Commission. 

“  (3)  If  any  member  of  the  Commission  considers  a  poii^t 
not  orally  argued  one  which  should  be  taken  into  account  i}i 
the  Commission’s  decision,  counsel’s  attention  will  be  called 
thereto  during  the  progress  of  the  argument  or  subsequent 
thereto,  and  counsel  for  both  parties  will  be  given  an  op¬ 
portunity  to  discuss  same  on  the  oral  argument  or  to  fil<* 
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written  or  printed  briefs  within  a  time  to  be  fixed  by  the 
Commission  covering  such  particular  point  or  points. 

“(4)  Where  either  party  has  for  lack  of  time  or  other 
reason  (other  than  a  lack  of  diligence  by  such  party)  failed 
to  produce  evidence  in  rebuttal  of  that  filed  by  the  other 
party,  and  in  the  opinion  of  any  member  of  the  Commis¬ 
sion  such  evidence  in  rebuttal  is  material;  or  where  in  the 
opinion  of  any  member  of  the  Commission  further  evidence 
on  any  point  should  be  presented  to  aid  the  Corn- 

165  mission  in  reaching  a  sound  decision,  the  Commis¬ 
sion  will,  within  the  time  to  be  fixed  by  it,  give  the 

party  or  parties  an  opportunity  to  prepare  and  file  such 
additional  evidence.  Where  such  additional  evidence  is  not 
strictly  in  rebuttal  the  adverse  party  will  be  given  a  rea¬ 
sonable  opportunity,  within  a  time  to  be  fixed  by  the  Com¬ 
mission,  to  file  evidence  in  rebuttal  thereof. 

“(5)  Where,  under  orders  of  the  Commission,  evidence 
is  filed  during  the  progress  of  the  oral  argument  or  sub¬ 
sequent  thereto,  both  parties  will  be  given  an  opportunity, 
within  a  time  to  be  fixed  by  the  Commission,  for  the  fil¬ 
ing  of  written  or  printed  supplementary  briefs  dealing  with 
the  evidence  so  filed.” 

Ever  since  these  additional  rules  were  adopted,  the  Com¬ 
mission  has  functioned  in  the  sabotage  cases  as  an  arbitra¬ 
tion  body  with  three  members,  and  the  Umpire  has  sat 
with  the  two  National  Commissioners  at  each  hearing,  both 
during  the  examination  of  witnesses  and  the  argument  of 
counsel  and  has  participated  in  the  opinions. 

By  the  very  terms  of  the  Agreement  of  August  10,  1922 
and  by  the  express  terms  of  Article  VIII  of  the  Rules 
of  Procedure,  “any  cases  concerning  which  the  Commis¬ 
sioners  may  disagree”  and  “any  points  of  difference”  may 
be  decided  by  the  concurrence  of  the  two  Commissioners, 
or  by  the  concurrence  of  the  Umpire  and  one  National 
Commissioner. 

Thus  it  appears  that,  under  the  organic  law  by  which 
the  Commission  was  created,  and  under  its  own  Rules  of 
Procedure,  unanimity  is  not  required,  and  the  concurrence 
of  only  two  is  necessary  for  a  decision,  and  this  has  been 
the  practice  ever  since  the  Commission  started  functioning. 

After  the  Hamburg  decision  was  announced,  that 

166  decision  was  attacked  by  the  American  Agent  on 
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the  ground  that  it  was  irregularly  rendered,  because 
the  Umpire  participated  in  the  deliberations  of  the  Na- 
toinal  Commissioners  and  in  the  opinion  of  the  Commis¬ 


sion. 


On  March  30,  1931,  the  Commission,  in  a  unanimous 
opinion,  answered  this  ground  of  attack  as  follows : 

“This  question  is  raised  by  the  American  Agent’s  claim 
that  the  decision  was  irregularly  rendered  because  the  Ulm- 
pire  participated  in  the  deliberations  of  the  National  Coin- 
missioners  and  in  the  opinion  of  the  Commission.  The  Um¬ 
pire  participated  in  the  deliberations  of  the  Commissioners 
and  in  the  opinion  in  accordance  with  the  usual  practice  of 
the  Commission  in  cases  of  importance  since  its  foundation 
in  1922,  a  practice  never  before  questioned  and  not  in  opr 
judgment  of  doubtful  validity  even  if  it  had  not  so  loiig 
been  accepted  by  all  concerned.” 

Thus,  both  before  the  special  additional  rules  we^e 
adopted  and  after  they  were  adopted,  the  Umpire  hjis 
participated  in  the  deliberations  of  the  Commissioners  ahd 
in  the  opinions  of  the  Commission. 

Under  the  organic  law  governing  the  procedure  of  the 
Commission,  that  is  to  say,  the  Treaty  of  Berlin,  the  Agreje- 
ment  of  August  10,  1922,  and  the  Rules  of  Procedure 
adopted  by  the  Commission,  and  under  the  practice  which 
has  obtained,  since  the  Commission  was  established,  is  it 
possible,  after  a  case  has  been  submitted  to  the  Commis¬ 
sion,  and  the  two  National  Commissioners  are  in  disagree¬ 
ment  as  to  the  direct  issue  before  the  Commission,  for 
one  National  Commissioner  to’  retire  and  prevent  a  decisiop 
by  the  remaining  members  of  the  Commission? 

If  it  be  possible  for  one  National  Commissioned, 
167  whether  under  the  express  order  or  with  the  taeijt 
consent  of  his  Government,  thus  to  bring  to  naught 
and  render  worthless  the  work  resulting  from  the  expendi¬ 
ture  of  thousands  of  dollars  and  years  of  careful  research, 
and  thus  to  defeat  the  very  purpose  for  which  the  Commis¬ 
sion  was  constituted  under  the  Treaty  of  Berlin,  such  a  re¬ 
sult  would  make  a  mockery  of  international  arbitration. 

A  somewhat  similar  case  is  the  case  of  Republic  of  Coj- 
lombia  v.  Cauca  (1903),  190  IT.  S.  o24  (modifying  and  affirmi¬ 
ng  s.  c.,  113  Fed.  1020;  s.  c.  106  Fed.  337).’ 
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Ill  that  case  the  Republic  of  Colombia  brought  a  suit  in 
equity  in  the  Circuit  Court  for  the  District  of  West  Vir¬ 
ginia  against  the  Cauca  Company  and  the  Colombian  Con¬ 
struction  and  Improvement  Company,  two  corporations 
organized  under  the  laws  of  the  State  of  West  Virginia. 
The  purpose  of  the  bill  was  to  obtain  a  decree  canceling  an 
award  made  by  two  of  three  arbitrators,  acting  under  an 
agreement  of  arbitration  between  the  Republic  of  Colom¬ 
bia  and  the  Cauca  Company  in  connection  with  a  contract 

for  the  construction  of  the  Cauca  Railwav.  The  award  was 

* 

signed  by  two  of  the  three  arbitrators  and  was  in  favor  of 
the  Cauca  Company  for  a  large  sum  of  money.  One  of  the 
grounds  for  claiming  that  the  award  was  invalid  was  be¬ 
cause  it  was  signed  by  only  two  of  the  three  arbitrators. 

It  was  alleged  in  the  bill  of  complaint  (U.  S.  S.  C.  Tran¬ 
scripts  of  Record,  p.  2816."))  as  follows: 

168  “That  in  and  by  such  Agreement  (of  Arbitration) 
it  was  provided  in  Article  6,  that  should  any  of  the 
members  of  the  commission  decline  to  act  or  resign  from 
the  commission  or  for  any  reason  cease  to  act,  the  pro¬ 
ceedings  of  the  commissions  should  not  thereby  be  invali¬ 
dated,  but  the  commission  should  be  restored  by  a  new  ap¬ 
pointment  which  was  to  be  made,  by  the  party  who  ap¬ 
pointed  the  member  who  failed  to  act,  within  thirty  days, 
counting  from  the  date  on  which  said  failure  to  act  should 
occur.  If  such  party  should  not  comply  with  such  obliga¬ 
tion,  the  Secretary  of  State  of  tin*  United  States  of  America 
and  the  Minister  of  Colombia  at  Washington  should  pro¬ 
ceed  by  agreement  to  appoint  a  person  to  fill  the  vacancy.” 

It  was  further  alleged  that,  after  the  Commissioners  were 
duly  appointed,  they  held  thirty-four  sessions,  and  at  the 
35th  session  “the  Commission  was  notified  by  Manuel  H. 
Pena,  the  Commissioner  named  by  the  Minister  of  the 
Treasury  of  complainant,  that  he  had  resigned  to  the  said 
Minister  of  the  Treasury  who  had  appointed  him,  the 
office  of  Commissioner,  and  he  transmitted  to  the  other 
commissioners,  through  its  secretary,  a  copy  of  his  letter 
of  resignation  addressed  to  the  said  minister;  that  the  said 
resignation  was  the  independent  act  of  the  said  commis¬ 
sioner — not  done  by  the  order  of,  or  with  the  knowledge  of 
the  complainant,  the  Republic  of  Colombia,  which  only  had 
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knowledge  of  it  after  the  resignation,  which  was  to  :ake 
effect  from  its  date,  was  actually  transmitted  to  the  Minis¬ 
ter  of  the  Treasury  of  this  complainant.” 

It  was  further  alleged  that  no  request  had  been  made  by 
the  defendant  or  either  member  of  the  commission  or  the 
complainant,  or  any  member  of  its  government,  or  its  rep¬ 
resentative  in  the  United  States,  to  restore  the  commission 
by  filling  the  vacancy;  that  notwithstanding  j the 

169  the  voluntary  retirement  and  resignation  of  P<L»na, 
the  remaining  members,  without  any  notice  to  j  the 

complainant  or  anyone  representing  it,  and  without  request 
or  opportunity  for  restoring  the  commission  by  the  appoint¬ 
ment  of  a  third  member,  but  immediately,  on  the  same  day 
that  said  Pena  resigned,  assembled  together  and  assume^  to 
continue  the  functions  of  said  commission  in  the  absenctj  of 
Pena,  and  finally  formulated  a  pretended  decision  or  awalrd ; 
that  the  commission,  after  the  retirement  and  resignation  of 
Pena,  was  wholly  incompetent  in  law  to  proceed  furtherj  or 
to  make  any  decision  or  award,  or  to  do  any  other  matter 
until  the  commission  had  been  restored  in  accordance  with 
Article  six  of  the  agreement  under  which  the  commission  ex¬ 
isted,  that  is  to  say,  by  the  appointment  by  the  complainant 
of  another  person  in  his  place  and  stead. 

It  was  further  alleged  that  the  two  remaining  members 
of  the  commission,  in  disregard  of  their  duty  of  fairness 
and  impartiality,  misconducted  themselves  in  the  last  two 
sessions;  that  one  of  the  arbitrators  was  guilty  of  mis¬ 
conduct  as  an  arbitrator;  that  the  two  commissioners  re¬ 
ceived  wholly  incompetent  evidence. 

One  of  the  prayers  was,  that  the  pretended  award  pro¬ 
mulgated  by  the  two  commissioners  might  be  decreed  to  jbe 
utterly  null  and  void  and  of  no  effect. 

Honorable  Nathan  B.  Goff,  Judge  of  the  Circuit  Court  jof 
the  District  of  "West  Virginia,  heard  the  case  and  wrote 
the  opinion.  After  stating  the  facts  upon  which  the  suit 
was  founded,  he  described  the  terms  of  the  agree- 

170  ment  by  which  the  arbitration  was  effected  (106  Fed. 
337,  342).  He  then  described  the  organization  of 

the  commission  and  stated  (106  Fed.  343): 

“The  Commission  decided  at  its  second  meeting  *  *!  * 
that  all  of  its  decisions  should  be  by  majority  vote  of  tjie 
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members,  and  at  its  third  session  it  was  resolved  that,  in 
case  of  disagreement  between  the  members  of  the  commis¬ 
sion,  the  chairman  should  decide  the  question  at  issue.’ * 

In  summarizing  the  action  taken  by  the  sessions  of  the 
Commission,  Judge  Goff  says  (106  Fed.  344): 

“At  its  thirtieth  session,  *  *  *  the  Commission  com¬ 
menced  the  consideration  of  the  testimony — oral  arguments 
and  briefs  of  counsel  having  been  made  and  filed — for  the 
purpose  of  formulating  its  award.” 

Then  follows  a  description  of  the  awards  in  certain  sums 
for  different  purposes. 

And  then  Judge  Goff  states  (106  Fed.  344) : 

“At  the  meeting  of  the  Commission  held  on  October  19, 
1897,  it  was  moved  to  award  the  company  as  interest  on  the 
cost  of  physical  construction  to  January  26,  1897,  the  sum 
of  $48,668.18,  and  the  questions  relating  thereto  were  dis¬ 
cussed,  but  the  vote  thereon  was  postponed.  *  *  *  The  meet¬ 
ing  was  the  thirty-fourth  of  the  Commission,  and  all  the 
members  of  the  same  were  present,  as  they  had  been  at  all 
previous  meetings;  all  the  members  had  heard  the  testi¬ 
mony  and  the  arguments,  and  all  had  taken  part  in  the 
discussion  and  deliberations  relating  thereto,  *  *  *” 

At  the  thirty-fifth  session,  Pena  did  not  appear,  but  he 
caused  to  be  presented  his  letter  of  resignation.  In  his  let¬ 
ter  to  the  Minister  of  the  Republic  of  Colombia  he  based 
his  determination  to  resign  upon  the  declared  inten- 
171  tion  of  the  other  two  members  of  the  Commission  to 
allow  the  Cauca  Company  large  amounts  for  the  al¬ 
leged  expenditures  having  no  relation  to  either  construction 
expenses  or  the  purchase  of  material,  and,  therefore,  Pena 
claimed  that  the  Commission  had  no  jurisdiction  to  pass 
upon  or  allow  such  expenditures;  and,  further,  that  the 
Commissioners  had  departed  from  the  terms  of  the  conven¬ 
tion  and  proposed  to  act  wholly  beyond  their  official  powers. 
Therefore  he  expressed  his  intention  to  refuse  to  act  fur¬ 
ther  as  a  commissioner  and  to  decline  to  remain  a  mem¬ 
ber  of  the  Commission  until  the  illegal  intentions  of  the 
Commission  should  have  been  carried  out.  (106  Fed.  345). 

The  two  remaining  Commissioners  met  and  passed  a 
resolution  setting  out  a  short  history  of  the  resignation 
of  Pena  and  the  failure  of  the  Republic  of  Colombia  to 
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appoint  a  successor,  then  it  was  resolved  that  the  Ooni- 
mission  should  proceed  forthwith  to  make  its  award  jand 
formulate  its  decision  as  to  the  matters  involved  in  the  con¬ 
vention. 

After  setting  out  the  above  facts,  Judge  Golf  formulated 
the  question  involved  in  the  following  language  (106  Fed. 
347) : 

“Is  the  award  defective  because  only  signed  by  two  of}  the 
three  arbitrators?” 

In  discussing  this  question  it  was  held  that  a  unanimous 
decision  was  not  required  in  express  words,  and  that  in  a 
case  of  this  character  it  should  not  be  implied,  and  that, 
if  Pena  had  not  tendered  his  resignation  and  had  he 
172  been  present  at  the  session  when  the  award  was 
made  and  had  he  then  entered  his  dissent,  still  |  the 
award  would  have  been  binding  on  the  parties  unless  sarnie 
other  good  cause  could  have  been  shown  to  render  it  vbid. 

Then  Judge  Goff  said  (p.  348) : 

“In  addition  to  this,  I  think  that  the  submission  wajs  in 
the  nature  of  a  public  contention;  that  the  compromise  and 
adjustment  of  the  same  through  the  medium  of  the  com¬ 
missioners  was  based  on  a  public  law, — an  act  of  the  con¬ 
gress  of  the  republic  of  Colombia ;  and  that,  therefore, 
under  the  well-established  rule  applicable  to  such  Con¬ 
troversies,  the  decision  of  the  majority  will  conclude  |thc 
minority,  and  their  act  will  be  the  judgment  of  the  wljole 
number  appointed.  The  dispute  was,  at  least,  brought  to 
an  issue  by  an  act  of  the  congress  of  the  republic  of  Colom¬ 
bia,  bv  which  the  franchise  of  the  railwav  claimed  bv  the 
Cauca  Company  was  in  effect  forfeited.  The  submission 
was  evidently  the  result  of  the  friendly  suggestions  ema¬ 
nating  from  the  secretary  of  state  of  the  United  States,  and 
conveyed  to  the  government  of  the  republic  of  Colombia 
through  the  minister  of  the  United  States  residing  j  at 
Bogota.  The  third  member  of  the  commission  was  chosen, 
not  by  the  parties  nor  by  the  commissioners  appointed  by 
them,  but  by  the  representatives  of  the  governments  of 
the  republic  of  Colombia  and  of  the  United  States.  The 
original  concession  to  Cherry  recognized  the  enterprise 
he  was  authorized  to  carry  out  to  be  of  public  utility,  a[nd 
conceded  to  him  all  the  rights  usual  under  such  circum¬ 
stances.  In  such  cases,  unless  there  is  a  special  provision 
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to  the  contrary,  unanimity  in  reaching  a  decision  is  not 
required  of  the  commissioners.  Co.  Litt.  181a;  Grindley 
v.  Barker,  1  Bos.  &  P.  *236;  Ex  parte  Rogers,  7  Cow.  526.” 

In  later  discussing  the  question  as  to  whether  there  really 
was  a  vacancy  or  not,  Judge  Goff  said,  (p.  348): 

“Clearly,  it  was  not  the  intention  of  the  parties  to  the 
convention  that  the  existence  of  the  commission  should  be 
destroyed  by  a  resignation  of  the  character  of  that  pre¬ 
sented  by  Commissioner  Pena.  It  would  be  an  impeach¬ 
ment  of  the  common  honesty  of  the  parties  to  the 
173  agreement,  and  a  travesty  on  their  evidently  honor¬ 
able  intentions,  to  hold  that  they  designed  it  should 
thus  be  in  the  power  of  one  man — actuated  by,  to  say  the 
least,  not  commendable  motives — to  render  worthless  the 
work  resulting  from  the  expenditure  of  thousands  of  dol¬ 
lars  and  months  of  careful  research,  in  an  effort  to  amicably 

•> 

adjust  an  unfortunate  controversy,  that  was  rapidilv  reach¬ 
ing  the  point  of  embarrassment  because  of  its  national 
and  diplomatic  character.  The  testimony  forces  me  to  the 
conclusion  that  Commissioner  Pena’s  only  motive  in  with¬ 
drawing  from  the  Commission  was  to  prevent,  if  possible,  a 
conclusion  from  being  reached,  or  to  render  the  award  in¬ 
valid  should  one  be  made.  This  conduct — keeping  in  view 
all  the  circumstances  surrounding  him  and  the  commission 
of  which  he  was  still  a  member — was  not  only  reprehensible 
in  character,  but  was  fraudulent  in  its  tendencies.” 

As  in  the  ('mien  Case,  so  in  the  sabotage  rases,  one  is  im¬ 
pelled  to  the  conclusion  that  the  German  Commissioner’s 
only  motive  for  retiring  from  the  Commission  was  to  pre¬ 
vent,  if  possible,  a  conclusion  from  being  reached,  or  to 
render  the  award  invalid  should  one  be  made. 

This  case  was  carried  to  the  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  and  in  a  per  curiam  decision,  that  Court 
said  (113  Fed.  1020): 

“We  have  carefully  considered  the  opinion  of  the  Circuit 
Court,  the  subject  matter  of  appeal  in  these  two  cases.  We 
can  add  nothing  to  the  clear  statement  of  the  facts  of  the 
case  made  by  the  learned  judge  who  delivered  the  opinion 
of  the  court  (106  Fed.  337),  and  we  can  add  nothing  to  the 
reasons  which  led  him  to  his  conclusion,  in  which  conclu¬ 
sion  we  entirely  concur.  The  decree  of  the  Circuit  Court  is 
affirmed.” 
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When  the  case  came  before  the  Supreme  Court  of!  the 
United  States  (190  U.  S.  524),  that  Court  reversed  the  pase 
as  to  the  amount  of  the  award  that  had  been  grantedj  but 
affirmed  it  in  other  respects.  The  decision  of!  the 


174  Court  on  the  question  as  to  the  necessity  of  a  unani¬ 
mous  vote  is  set  out  in  the  second  svllabus,  as  fol- 

lows : 

“Where  the  parties  to  a  controversy  have  submitted  the 
matter  to  a  commission  of  three  who  have  the  power  to,  and 
do  resolve  that  all  decisions  shall  be  by  majority  votc[  an 
award  by  a  majority  is  sufficient  and  effective.” 

The  decision  on  the  question  of  the  power  of  one  party 
to  an  arbitration  or  dispute  to  defeat  the  operation  of  the 
submission  after  receiving  benefits  thereunder  by  withdraw¬ 
ing,  or  by  adopting  the  withdrawal  of  its  nominee,  is  thus 
stated  in  the  third  syllabus  of  the  case: 

“In  an  arbitration  between  a  sovereign  state  and  a  tail- 
road  company  and  affecting  public  concerns,  whatever 
might  be  the  technical  rules  for  arbitrators  dealing  with  a 
private  dispute,  neither  party  can  defeat  the  operation  of 
the  submission  after  receiving  benefits  thereunder,  by  with¬ 
drawing,  or  by  adopting  the  withdrawal  of  its  nominee, 
after  the  discussions  have  been  closed.” 

Mr.  Justice  Holmes,  after  stating  the  facts  leading  up  to 
the  arbitration  agreement,  related  the  terms  of  the  arbi- 
tration  agreement  and  discussed  the  effect  of  the  resigna¬ 
tion  of  one  of  the  arbitrators  as  follows: 

“The  essential  features  of  the  agreement  were  that  the 
company  by  the  second  article  surrendered  the  railroad,  fjmd 
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that  Colombia  agreed  to  pay  a  just  indemnity,  the  scope 
which  will  be  considered  later,  and  which  was  to  be  det 
mined  by  the  commission.  The  commission  consisted 
three — one  appointed  on  behalf  of  Colombia,  one  on  boh 
of  the  company  and  the  third  by  agreement  between  the  Sec¬ 
retary  of  State  of  this  country  and  the  Colombian  Minister 
at  Washington.  The  Commission  spoken  of  in  the  agree¬ 
ment  in  the  singular,  was  to  ‘determine  the  procedure  tojbe 
followed  in  the  exercise  of  the  power  conferred  upon  it, 
both  as  to  its  own  acts  and  as  to  the  proceedings,  of 
175  the  parties.’  In  pursuance  of  this  power  it  resolyed 
that  all  decisions  should  be  by  majority  vote.  Thcj'e- 
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after  the  case  was  tried,  and  several  items  were  allowed  to 
the  company  which  it  was  contended  by  the  representatives 
of  Colombia  were  not  within  the  scope  of  the  submission. 
At  the  end  of  the  trial,  when  hardly  anything  remained  to  be 
done  except  to  sign  the  award,  the  questions  remaining  open 
concerning  only  matters  of  interest  which  have  been  dis¬ 
allowed,  the  Colombian  commissioner  announced  his  resig¬ 
nation  to  the  commission. 

“The  agreement  gave  Colombia  thirty  days  to  appoint  a 
new  member,  and  on  its  failure  the  Secretarv  of  State  for 
the  United  States  and  the  Colombian  Minister  were  to  ap¬ 
point  him.  Hut  the  Commission  was  allowed  only  one  hun¬ 
dred  and  fifty  days  ‘from  its  installation,’  which  might  be 
extended  sixty  days  more  for  justifiable  grounds.  It  had 
sat  two  hundred  and  three  davs  when  the  resignation  was 
announced.  Manifestly  it  was  possible,  if  not  certain,  that 
its  only  way  of  saving  the  proceedings  from  coming  to 
naught  was  to  ignore  the  communication  and  to  proceed  to 
the  award.  This  it  did.  Colombia  by  its  bill  and  argument 
now  lays  hold  of  the  resignation  of  its  commissioner  as  a 
ground  for  declaring  the  award  void. 

“Colombia  thus  is  put  in  the  position  of  seeking  to  defeat 
the  award  after  it  has  received  the  railroad  in  controversy 
and  while  it  is  undisputed  that  an  appreciable  part  of  the 
consideration  awarded  ought  to  be  paid  to  the  company  un¬ 
der  the  terms  of  the  submission.  It  is  fair  to  add  that  the 
bill  offers  to  pay  the  undisputed  sum,  but  not  to  rescind  the 
submission  and  return  the  railroad.  "We  shall  spend  little 
argument  upon  this  part  of  the  case.  Of  course,  it  was  not 
expected  that  a  commission  made  up  as  this  was  would  be 
unanimous.  The  commission  was  dealt  with  as  a  unit,  as  a 
kind  of  court,  in  the  submission.  It  was  constituted  after, 
if  not  as  the  result  of  diplomatic  discussion  in  pursuance  of  a 
public  statute  of  Colombia.  It  was  to  decide  between  a  sov¬ 
ereign  State  and  a  railroad,  declared  by  a  law  of  Colombia 
to  be  a  work  of  public  utility.  In  short,  it  was  dealing  with 
matters  of  public  concern.  It  had  itself  resolved,  under  the 
powers  given  to  it  in  the  agreement,  that  a  majority  votr* 
should  govern.  Obviously  that  was  the  only  possible  way, 
as  each  party  appointed  a  representative  of  its  side.  "We 
are  satisfied  that  an  award  by  a  majority  was  sufficient  and 
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effective.  We  are  satisfied,  further,  that  whatever  might 
be  the  technical  rule  for  three  arbitrators  dealing  with  a 
private  dispute,  neither  party  could  defeat  the  operation  of 
the  submission,  after  receiving  a  large  amount  of 
17G  property  under  it,  by  withdrawing  or  adopting!  the 
withdrawal  of  its  nominee  when  the  discussions  were 
closed.  See  Cooley  v.  O’Connor,  12  Wall.  391,  399;  Kings¬ 
ton  v.  Kincaid,  1  Wash.  C.  C.  448;  Expartc  Rogers,  7  Cowen, 
526;  Carpenter  v.  Wood,  1  Met.  409;  Maynard  v.  Freder¬ 
ick,  7  Cush.  247;  Kunckle  v.  Kunckle,  1  Dali.  364;  Cumber¬ 
land  v.  North  Yarmouth,  4  Greenl.  459,  468;  Grindlev  v. 
Barker,  1  Bos.  &  P.  229,  236;  Dalling  v.  Mattchett,  Wijles, 
215,  217.  In  private  matters  the  courts  are  open  if  arbi¬ 
tration  fails,  but  in  this  case  the  alternative  was  a  resort  to 
diplomatic  demand.” 

As  has  already  been  shown  in  this  opinion,  it  was  not  pon- 
templated  by  the  organic  law  under  which  this  Conn^is- 
sion  has  operated  that  the  decisions  should  be  unanimous. 
On  the  contrary,  it  is  perfectly  apparent  that  in  no  easp  it 
has  been  necessary  to  have  the  concurrence  of  more  f|ian 
two  members  of  the  Commission.  It  is  also  perfectly  cljear 
that  the  United  States  wras  under  no  obligation  whatever  to 
return  the  property  which  had  been  seized,  but  in  a  spirit 
of  generosity  it  provided  in  the  Treaty  of  Berlin  that  this 
property  should  be  held  as  collateral  security  to  pay  the 
claims  of  American  nationals  who  had  suffered  loss  in  per¬ 
sons  or  property  at  the  hands  of  the  German  Government 
or  its  agents.  Cummins  v.  Deutsche  Bank,  300  U.  S.  l|l5, 
122-125:  United  States  v.  White  Dental  Co.,  274  U.  S.  398. 

Under  the  War  Claims  of  1928  (45  Stat.  254-279),  80% 
of  the  German  enemy  property  at  that  time  remaining  \yas 
immediately  returned  to  its  former  owners.  The  Gern|ian 
Government,  therefore,  is  in  no  position  to  contend  that  jthc 
act  of  its  Commissioner  in  resigning  can  have  the  effectj  of 
preventing  the  remaining  members  of  the  Commission  from 
passing  upon  the  question  at  issue  when  he  retirpd. 
177  The  case  of  Colombia  v.  Cauca  Co.  again  came  be¬ 
fore  the  Supreme  Court  of  the  United  States  in  195 
U.  S.  604,  where  it  was  held  that  nothing  in  the  former  de¬ 
cree  prohibited  the  Circuit  Court  from  allowing  interest  |on 
the  amount  of  the  items  allowed.  In  the  last  case  (195  U.j  S. 


i 
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604),  the  Court  again  affirmed  its  action  in  modifying  the 
action  of  the  Circuit  Court  only  in  respect  to  the  amount 
allowed. 

In  Atchison.  T.  <£  S.  F.  Ry.  Co.  v.  Brotherhood  of  L.  F. 
and  E.,  26  Fed.  (2d)  413,  there  was  an  arbitration  under 
the  Railway  Labor  Act  (45  U.  S.  C.  A.,  secs.  151-163).  It 
was  held  by  the  Circuit  Court  of  Appeals,  Second  Circuit 
that  an  award  by  a  majority  of  the  members  of  an  arbi¬ 
tration  board  appointed  pursuant  to  provisions  of  the  act, 
before  expiration  of  time  provided  in  agreement  for  en¬ 
tering  an  award,  was  valid,  notwithstanding  the  refusal  of 
certain  members  to  participate  therein,  on  the  ground  that 
the  board  had  previously  filed  a  report  showing  an  in¬ 
ability  to  reach  an  agreement. 

In  reaching  its  decision,  Evans,  Circuit  Judge,  laid  down 
the  following  proposition  (p.  417) : 

“Equally  well  settled  is  the  rule  that  one  arbitrator  or  a 
minority  of  arbitrators  cannot,  after  the  dispute  has  been 
fully  submitted  to  the  Board,  defeat  an  award  by  resigning, 
withdrawing,  or  otherwise  refusing  to  participate  in  the 
hearings.  Colombia  v.  Cauca  Co.,  supra.  Such  a  resigna¬ 
tion  or  withdrawal  shortly  before  the  time  fixed  for  the 

%> 

expiration  of  the  arbitration,  constitutes  a  fraud  and,  as 
such,  defeats  its  purposed’ 

Text  writers  on  international  law  seem  to  approve  the 
principle  of  the  Cauca  case ,  which  was  followed  in 
17S  the  case  last  cited,  namely,  that  one  arbitrator,  or  a 
minority  of  arbitrators,  cannot,  after  the  dispute 
has  been  fullv  submitted,  defeat  an  award  bv  withdrawal 
or  by  adopting  the  withdrawal  of  its  nominee,  or  by  other¬ 
wise  refusing  to  participate  in  the  hearings  after  the  dis¬ 
cussions  have  been  closed. 

Witenberg ,  L’ Organization  Jndiciarr  la  Procedure  et  la 
Sentence  Internationales.  1937,  states  the  rule  thus: 

“24.  In  the  calculation  of  majority  all  members  of  the 
tribunal  must  be  counted,  including  those  who  might  re¬ 
fuse  to  take  part  in  the  voting.  These  latter  must  be  con¬ 
sidered  as  having  voted  against  the  decision  of  the  ma¬ 
jority  of  the  judges  present  and  a  report  of  their  refusal 
shall  be  drawn  up.”  (p.  281)  (Translation  from  the 
French). 
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Merignhac  has  the  following  to  say  in  his  Trait  a  Th\io- 
rique  et  Practique  de  L’ Arbitrage  International  (pp.  276- 
'  0 :  | 

“If  one  or  more  of  the  arbitrators  refuse  to  take  part  in 
the  deliberations,  M.  Calvo  feels  that  they  should  be  re¬ 
placed;  and  in  case  this  is  impossible  the  tribunal  should 
be  dissolved.  The  Institute  of  International  Law  has  de¬ 
cided  with  sound  reason  in  Article  21*  of  its  rules  that  the 
majority  suffices  for  judgment  in  the  hypothesis  we  liajvc 
spoken  of.  It  is,  in  effect,  impossible  to  admit  that  o^ie 
arbiter  by  bad  faith,  perversity,  or  simple  negligence  cfin 
paralyze  the  action  of  the  tribunal. ’’ 

179  Calvo,  to  whom  Merignhac  refers,  has  said: 

“When  the  arbitral  tribunal  is  composed  of  sev¬ 
eral  members  certain  publicists  are  of  the  opinion  that  the 
absence  of  one  of  them  prevents  all  valuable  deliberation 
and  decision  even  though  the  other  arbitrators  would  foijm 
the  majority  and  would  agree,  for  the  reason  that  the  miss¬ 
ing  member  might  modify  the  decision  of  the  others  by  the 
exposition  of  his  own  opinion. 

“However  Sir  Robert  Phillimore  takes  the  view  that  if 
the  absence  of  one  of  them  is  intentional  or  the  result  of 
intrigue  the  other  members  have  the  power  to  continue  the 
procedure.  As  far  as  we  are  concerned  we  think  that  n 
such  a  case  the  proof  being  made  of  the  unwillingness  <j>f 
the  missing  member  it  would  be  necessary  to  replace  him 
or  otherwise  dissolve  the  arbitral  tribunal  as  would  be  doije 
in  the  case  of  the  death  of  one  of  the  members  unless  spe¬ 
cial  provisions  are  prescribed  in  the  original  compromise 
for  such  eventuality.’’  (Sec.  768,  ‘Le  Droit  International 
Theorique.  et  Pratique.9 f  Vol.  Ill,  5th  edition,  Charles  Calvo, 
Argentine). 

Whether  Calvo  would  apply  this  rule  in  a  case  like  th!c 
instant  case,  where  the  presentation  of  testimony  had  been 
closed,  briefs  filed  and  arguments  completed,  may  be  doubt¬ 
ful;  but  in  any  event  his  views  appear  not  to  have  the  sup¬ 
port  of  the  other  text  writers. 

•Article  21  as  as  follows: 

“Every  final  or  provisional  decision  shall  be  made  by  a  majority  of  all  tlie 
arbitrators  named,  even  when  one  or  more  of  the  arbitrators  refuse  to  take 
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Sir  Robert  Philliniore,  to  whom  Calvo  refers,  says: 

“If  there  be  an  uneven  number  of  arbitrators  the  opinion 
of  the  majority  would,  according  to  the  reason  of  the  thing 
and  the  Jus  co minima  of  the  nations  be  conclusive.  If  one 
of  the  arbitrators  were  maliciously  absent  himself  it  might 
be  competent  for  the  others  to  proceed;  but  if  one  were 
dead,  the  arbitration  would  be  dissolved,  unless  provision 
had  been  made  for  the  contingency  in  the  original  cove¬ 
nant.”  (Commentaries  upon  International  Laic ,  London, 
Vol.  Ill,  p.  4) 

In  commercial  arbitration  cases  the  trend  of  authorities 
seems  to  be  in  accord  with  the  rule  laid  down  in  the  lie- 
public  of  Colombia  v.  Cauca ,  190  U.  S.  524,  and 
180  followed  in  the  case  of  Atchison ,  T.  <L  S.  F.  By.  Co.  v. 

Brotherhood  of  L.  F.  and  E„  26  Fed.  (2d)  413.  See 
Burtlet  v.  Smith ,  94  Eng.  Rep.  587  (King’s  Bench);  Dall- 
ing  v.  Matchett ,  125  Eng.  Rep.  1138;  Widder  v.  Buffalo  d' 
Lake  Huron  By.  Co..  24  U.  C.  R.  222  (Canada  1865) ;  Car¬ 
penter  v.  Woody  42  Mass.  (1  Mete.)  409  (1840);  American 
Eagle  Fire  Ins.  Co.  v.  A7. ./.  Ins.  Co.,  240  N.  V.  398,  148  X.  E. 
562;  State  v.  Tucker,  166  N.  AY.  S20  (X.  D.  1918);  Toledo 
S.  S.  Co.  v.  Zenith  Transp.  Co.,  1S4  Fed.  391  (CCA  6th 
1911). 


5  Corpus  Juris,  p.  100,  sec.  218,  treating  the  subject  “Re¬ 
fusal  of  Some  of  the  Arbitrators  to  Participate  after  Dis¬ 
agreement”  lays  down  the  rule  as  follows : 

“The  refusal  of  one  or  a  minority  of  a  number  of  ar¬ 
bitrators,  having  authority  to  render  a  majority  award, 
to  proceed  further  with  the  hearing  or  discussion  of  the 
case,  after  a  disagreement  has  arisen,  does  not  divest  the 
majority  of  power  to  proceed,  in  the  absence  of  the  mi¬ 
nority,  with  the  hearing  and  to  render  an  award  in  ac¬ 
cordance  with  their  authority,” 


citing,  among  others:  Kingston  v.  Kincaid,  14  F.  Cas  Xo. 
7,821,  1  AYash.  C.  C.  448;  Witz  v.  T regalias,  82  Aid.  351,  33 
A.  718;  Sperry  v.  Bicker,  4  Allen  17 ;  Maynard  v.  Frederick. 
7  Cush.,  247;  Carpenter  v.  Wood,  1  Mete.  409;  Dodge  v. 
Brennan,  59  X.  II.  138;  Atterbury  v.  Columbia  College 
Trustees.  66  Misc.  273, 123  X-.  Y.  S.  35;  Zorkoivski  v.  Astor, 
13  Misc.  507,  34  X.  Y.  S.  948  (aff.  156  N.  Y.  393,  50  X.  E. 
983);  Battey  v.  Button,  13  Johns.  187;  Matter  of  Young, 
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13  C.  B.  623,  76  E.  0.  L.  623  138  Reprint  1344;  White 
Sharp,  1  C.  &  K.  346,  47  E.  C.  L.  348;  Goodman  v.  Sayers, 
2  Jae.  &  W.  249  37  Reprint  622.  See  also  Corpus 

181  Juris  Secundum,  p.  206. 

As  we  have  already  seen,  these  cases  have  b<j?en 
pending  for  more  than  twelve  years.  Thousands  of  pa^es 
of  evidence,  consisting  of  original  documents  from  the  files 
of  the  various  government  departments,  affidavits,  exam¬ 
inations  of  witnesses,  and  other  instruments  have  been  filed 
during  that  period:  large  sums  of  money  have  been  spoilt 
in  procuring  this  evidence  and  producing  it  before  the 
Commission.  It  has  been  an  enormous  work,  involving 
labor  of  many  persons — experts,  technicians  and  lawvejrs. 
The  cases  have  been  argued  before  the  Commission  on  six 
different  occasions  by  eminent  counsel.  Learned  and  px- 
haustive  briefs  have  been  filed,  entailing  great  labor  on  tjhe 
part  of  those  who  composed  them;  and  every  phase  of  the 
case  has  been  fullv  discussed,  both  in  written  briefs  ajid 
orally.  The  oral  arguments  have  consumed  a  period  of 

about  sixtv  davs. 

•  • 

On  the  pending  petition,  the  cases  were  closed  for  filing 
of  evidence  and  briefs  on  Januarv  14,  1939. 

After  exhaustive  oral  arguments  by  distinguished  coup- 
sol,  extending  through  twelve  days,  the  cases  were  finaljy 
submitted  to  the  Commission  on  the  27th  day  of  January, 
1939.  After  about  two  weeks  had  elapsed,  the  Umpire  and 
the  Commissioners  began  their  conferences.  These  con¬ 
ferences  continued,  but  not  on  consecutive  days,  until  Tue 
day,  February  28,  1939.  when  the  last  conference  with  tl 
German  Commissioner  was  held.  Another  conference  whs 
scheduled  to  be  held  on  Thursday,  March  2,  1939,  at  thje 
offices  of  the  Umpire.  Shortly  before  the  time  fojr 

182  the  conference,  the  letters  of  the  German  Commis¬ 
sioner  announcing  his  retirement  were  delivered  tio 

the  Umpire  and  the  American  Commissioner,  respectively. 

As  is  clearly  indicated  by  the  letter  which  was  written 
by  the  American  Commissioner  to  the  Secretary  of  State1, 
the  American  Commissioner  and  the  German  Commist 
sioner  were  in  direct  disagreement  as  to  the  issues  beforj? 
the  Commission,  that  is  to  say,  as  to  whether  the  record! 
established  fraud  of  a  sufficient  character  to  set  aside  thp 


s- 
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decision  at  Hamburg,  and,  at  the  instance  of  the  German 
Commissioner,  the  Commission  was  examining  the  record  to 
determine  whether  the  American  Agent  had  proven  his 
case,  and  specifically  whether  the  Herrmann  message  was 
genuine,  when  the  German  Commissioner  announced  his 
retirement. 

Under  the  circumstances  set  out  above,  to  hold  that  one 
National  Commissioner  could,  by  his  voluntary  retirement, 
whether  authorized  by  his  Government  or  not,  prevent  the 
Commission  from  further  proceeding  with  the  cases,  and 
especially  from  deciding  the  questions  at  issue  when  the 
German  Commissioner  announced  his  retirement,  would  de¬ 
feat  the  purpose  of  the  two  Governments  in  establishing 
this  Commission,  would  deprive  the  American  Nationals  in 
these  cases  of  the  remedy  provided  by  the  Treaty  of  Berlin 
and  the  Agreement  of  August  10,  19*22,  for  American  Na¬ 
tionals  with  claims  against  the  German  Government  recog¬ 
nized  by  that  treaty,  and  would  raise  many  questions  dif¬ 
ficult  of  solution,  as  to  the  disposition  of  the  funds 
183  now  remaining  in  the  Treasury  of  the  United  States, 
pursuant  to  the  Settlement  of  War  Claims  Act. 

Accordingly,  I  am  of  the  opinion  that  the  retirement  of 
the  German  Commissioner  on  March  1,  1939,  did  not  render 
the  Commission  fnnctws  officio  and  did  not  deprive  the 
Commission  of  the  power  to  decide  the  questions  at  issue 
at  the  time  of  his  retirement. 


Since  the  above  opinion  on  jurisdiction  was  prepared, 
the  American  Commissioner  has  been  furnished  with  a  copy 
of  a  translation  of  a  note  from  the  German  Embassy  to 
the  Secretary  of  State  dated  June  10,  1939,  in  which  the 
German  Embassy  notifies  the  Secretary  of  State  that,  since 
the  withdrawal  of  the  German  Commissioner,  the  Com¬ 
mission  has  been  incompetent  to  make  decisions,  and  there 
is  no  legal  basis  for  a  meeting  of  the  Commission  at  this 
stage,  and  that  the  German  Government  ; 4 will  ignore  the 
decision  to  call  the  meeting  of  the  Commission  on  June  loth, 
as  well  as  any  other  act  of  the  Commission  that  might  take 
place  in  violation  of  the  International  Agreement  of  August 
10,  1922  and  the  generally  established  rules  of  procedure. " 

The  possibility  that  the  German  Government  would  take 
this  position  was  taken  into  consideration  in  writing  this 
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opinion,  and  this  action  on  the  part  of  the  German  Gov¬ 
ernment  strengthens  the  decision  already  reached,  to  i  wit, 
that  the  retirement  of  the  German  Commissioner  on  Mijirch 
1,  1939,  did  not  render  the  Commission  functus  officio  land 
did  not  deprive  the  Commission  of  the  power  to  decide  the 
questions  at  issue  at  the  time  of  his  retirement. 

1 84  Exhibit  20 

Decision  of  the  Commission  Rendered  by  the  Umpirj?, 

dated  June  15,  1939. 

(Same  as  Exhibit  TT  to  Intervener’s  Answer,  filed  No¬ 
vember  22,  1939.)  .  I 

185  Exhibit  21 

“Memorandum  for  the  American  Commissioner  and  the 

Acting  American  Agent. 

“I  called  at  the  German  Embassy  at  about  2  p.  m.  today 
in  order  that  1  might  leave  with  the  German  Agent  amd 
the  German  Joint  Secretary  copies  of  the  notice  sent  <j>ut 
bv  me  todav  informing  them  of  the  meeting  of  the  Commjis- 
sion  to  be  held  on  Monday,  October  30,  1939. 

“I  was  informed  by  Mr.  Keil,  the  German  Joint  Secre¬ 
tary,  that  the  German  Agent,  Dr.  Paulig,  had  been  trais- 
f erred  from  the  Embassy  to  the  office  of  the  German  Con¬ 
sul  General  in  Xew  York  City.  I  left  the  German  Agent’s 
copy  of  the  notice  with  Mr.  Keil  and  requested  him  to  for¬ 
ward  it  to  Dr.  Paulig,  which  he  said  he  would  do. 

“Mr.  Keil  also  informed  me  that  in  view  of  the  fact  thiat 
there  was  no  longer  a  German  Commissioner,  he  could  npt 
attend  this  meeting. 

(Signed)  WALTER  R.  DORSEY, 

American  Joint  Secretary. 

“Oct.  23,  1939.” 

186  Exhibit  22  1 

I 

“Memo,  for  the  American  Commissioner  and  the 
Acting  American  Agent. 

“In  compliance  with  the  request  of  the  American  Con 
missioner,  I  called  on  Dr.  Paulig  yesterday  in  his  office  ijn 
the  Whitehall  Building,  New  York  City,  and  delivered  tp 
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him,  in  person,  a  copy  of  my  notice  of  Oct.  23rd,  1939,  in¬ 
forming  him  of  the  meeting  of  the  Commission  to  be  held 
on  Monday,  October  30th,  1939.  Dr.  Paulig  made  no  com¬ 
ments  about  the  notice. 

(Signed)  WALTER  R.  DORSEY, 
American  .Joint  Secretary. 

“Oct.  26,  1939.“ 

187  Exhibit  23 

Awards  and  Decisions  Mixed  Claims  Commission,  United 

States  and  Germany 

Docket  No.  8103 

List  Xo.  11,333 

United  States  of  America,  on  Behalf  of  Lehigh  Valley 
Railroad  Company,  Claimant , 


v. 

Germany 
A  ward 

This  cause  having  come  before  the  Commission  for  de¬ 
cision,  the  Agent  for  the  United  States  and  the  Agent  for 
Germany  having  been  heard,  due  consideration  having 
been  had,  and  the  Commission  having  rendered  a  decision 
herein  dated  June  15, 1939,  in  favor  of  the  United  States  on 
behalf  of  several  claimants,  including  Lehigh  Valley  Rail¬ 
road  Company,  wherein  the  Commission  determines  that 
the  decision  of  the  Commission  dated  Hamburg,  October  16, 
1930,  in  docket  Xos.  8103,  8117,  et  al.  (Decisions  and  Opin¬ 
ions  of  the  Commission,  page  967),  is  set  aside,  revoked  and 
annulled;  and  that  the  Government  of  Germany  is  liable  to 
the  United  States  on  behalf  of  said  claimants  for  the  dam¬ 
ages  resulting  to  said  claimants  from  the  fires  and  explo¬ 
sions  that  occurred  at  the  Black  Tom  Terminal  of  the  Le¬ 
high  Valley  Railroad  Company  at  Jersey  City,  New  Jer¬ 
sey,  on  July  29  30,  1916;  the  amount  due  claimant  having 
been  established,  as  stated  below,  and  the  date  from  which 
interest  may  be  charged  having  also  been  determined; 
Now  it  is 
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I 

Adjudged  and  Decreed  that  under  the  Treaty  of  Berlin 
of  August  25,  1921,  and  in  accordance  with  its  terms,  ^:he 
Government  of  Germany  is  obligated  to  pay  to  the  Gov¬ 
ernment  of  the  United  States  on  behalf  of  Lehigh  Valley 
Railroad  Company  the  sum  of  Nine  million  Xine  hundred 
thousand  three  hundred  twenty-two  and  77/100  ($9,900,- 
322.77)  Dollars  with  interest  at  the  rate  of  Five  per  ceht. 
(5%)  per  annum  from  January  5, 1920,  to  date  of  payment. 

Done  at  the  City  of  Washington  this  30th  dav  of  October 
1939. 

OWEN  J.  ROBERTS 
Umpire 

CHRISTOPHER  B.  GARNETT 
American  Commissioner 
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Exhibit  24 


id 


Awards  and  Decisions  Mixed  (Maims  Commission,  Unit 

States  and  Germany 

Docket  No.  8117 

I 

List  No.  4830  i 

United  States  of  America  on  Behalf  of  Agency  of  Cana¬ 
dian  Car  and  Foundry  Company,  Limited,  Claimant  j 

v. 

Germany 
Award 

i 

This  cause  having  come  before  the  Commission  for  de¬ 
cision,  the  Agent  for  the  United  States  and  the  Agent  for 
Germany  having  been  heard,  due  consideration  having  beeti 
had,  and  the  Commission  having  rendered  a  decision  hereiti 
dated  June  15,  1939,  in  favor  of  the  United  States  on  behalf 
of  several  claimants,  including  Agency  of  Canadian  Caj* 
and  Foundry  Company,  Limited,  wherein  the  Commission 
determines  that  the  decision  of  the  Commission  dated  Hamj- 
burg,  October  lb,  1930,  in  docket  Nos.  8103,  <8117,  et  al.  (De| 
visions  and  Opinions  of  the  Commission,  page  967),  is  set 
aside,  revoked  and  annulled;  and  that  the  Government  oft 
Germany  is  liable  to  the  United  States  on  behalf  of  said| 
claimants  for  the  damages  resulting  to  said  claimants  front 
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the  fires  and  explosions  that  occurred  at  the  Kingsland 
Assembling  Plant  of  Agency  of  Canadian  Car  and  Foundry 
Company,  Limited,  at  Kingsland,  New  Jersey,  on  January 
11,  191 7 ;  and  the  amount  due  claimant  having  been  estab¬ 
lished,  as  stated  below,  and  the  date  from  which  interest 
may  be  charged  having  also  been  determined;  Xow  it  is 
Adjudged  and  Decreed  that  under  the  Treaty  of  Berlin 
of  August  25,  1921,  and  in  accordance  with  its  terms,  the 
Government  of  Germany  is  obligated  to  pay  to  the  Govern¬ 
ment  of  the  United  States  on  behalf  of  Agency  of  Canadian 
Car  and  Foundry  Company,  Limited  the  sum  of  Five  Mil¬ 
lion  Eight  Hundred  and  Seventy-one  thousand,  One  Hun¬ 
dred  Five  and  20  100  ($5,871,105.20)  Dollars,  with  interest 
at  the  rate  of  Five  per  cent.  ( 5 r/< )  per  annum  from  January 
51,  1017,  to  date  of  payment. 

Done  at  the  City  of  Washington  this  50th  day  of  October, 
1930. 

OWEN  J.  ROBERTS 
U  m  p  i  re 

CHRISTOPHER  P».  GARNETT 
A  merican  Com  m  issioner 
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Mixed  Claims  Commission 

United  States  and  Germany 

Docket  No.  8117 

United  States  of  America  in  behalf  of  Agency  of  Canadian 
Car  and  Foundry  Company,  Ltd..  Claimant . 

v. 

Germany 

Certificate  of  Disagreement  and  Supplemental  Opinion  of 
the  American  Commissioner  on  the  Question  of  .Juris¬ 
diction  Raised  bp  the  Motion  of  the  German  Agent , 
Dated  November  24 ,  1936  and  Filed  December  7 .  1936. 

To  Honorable  Owen  J.  Roberts,  Umpire: 

On  December  7,  1936,  the  German  Agent  filed  a  Motion 
dated  November  24,  1936,  in  which  he  moved  “to  dismiss 
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for  lack  of  jurisdiction  the  petition  for  rehearing  fifed” 
May  4, 1933,  in  so  far  as  it  related  to  the  claim  of  the  Agency 
of  Canadian  Car  &  Foundry  Company,  Ltd.  At  the  time 
this  Motion  was  filed,  this  claim  had  been  pending  before 
the  Commission  for  over  nine  years.  The  Motion  recites 
that  “the  German  Agent  has  been  advised  that  the  stock 
the  Agency”  company  “has  at  all  pertinent  dates  been  Com¬ 
pletely  owned  by  the  Canadian  Car  &  Foundry  Co.,  Ijjtd., 
Inc.,  a  corporation  organized  under  the  laws  of  Canajda” 
and  that  accordingly  it  “has  no  standing  as  a  claimant  be¬ 
fore  this  Commission.” 

The  American  Agent  on  December  ‘28,  1936,  filed  on  be¬ 
half  of  the  United  States  his  Answer,  and  on  January  22, 
1937,  his  Brief  in  opposition  to  the  Motion  filed  Deceniber 
7,  1936. 

190  On  March  18,  1937,  the  German  Agent  filed  ajno- 
tice  withdrawing  his  Motion  filed  December  7,  1936. 
On  April  27,  1937  he  tiled  a  memorandum  in  which  he  ‘  ■  re¬ 
news  his  request  that  the  Commission  dismiss  the  petitions 
for  rehearing  tiled  on  May  4,  1933,  as  unfounded  in  fact 
and  in  law,  and  in  so  far  as  the  claim  of  the  Agencvj  of 
Canadian  Car  &  Foundry  Company,  Ltd.,  is  concerned,  glso 
on  the  ground  that  it  does  not  come  within  the  jurisdiction 
of  the  Commission.” 

On  January  12,  1939,  the  German  Agent  finally  filed  his 
Brief  in  reply  to  the  Brief  of  the  American  Agent  filed  Jan¬ 
uary  22,  1937. 

When  the  German  Commissioner,  on  March  1,  1939,  an- 
nounced  his  retirement,  under  the  circumstances  set  out  in 
the  opinion  rendered  by  the  American  Commissioner  on 
June  15,  1939,  and  concurred  in  by  the  Umpire  in  his  deci¬ 
sion,  the  question  raised  by  the  Motion  of  the  German  Agj?nt 
aforesaid  was  an  issue  supplementary  to  the  main  issties 
pending  before  the  Commission,  which  issues  included  pot 
only  the  question  of  the  responsibility  of  Germany  for  the 
fires  and  explosions  at  Black  Tom,  New  Jersey,  but  also  for 
the  fires  and  explosions  at  Kingsland,  New  Jersey.  The 
action  of  the  German  Commissioner  in  retiring  when  | he 
did  is,  in  my  opinion,  tantamount  to  a  disagreement  be¬ 
tween  the  two  national  Commissioners  on  all  issues  in¬ 
volved,  including  the  jurisdictional  issue  raised  with  Re¬ 
spect  to  the  right  of  the  United  States  to  present  as  it  did 
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the  claim  of  the  Agency  of  Canadian  Car  &  Foundry  Com¬ 
pany,  Ltd. 

I,  therefore,  certify  to  the  Umpire  that  there  was  a  dis¬ 
agreement  between  the  American  Commissioner  and  the 
German  Commissioner  on  the  issue  raised  by  the  German 
Agent  in  his  Motion  filed  December  7,  1936,  asking 

191  that  the  petition  of  May  4,  1933,  be  dismissed  in  so 
far  as  it  relates  to  the  claim  of  the  Agenev  of 

Canadian  Car  &  Foundry  Company,  Ltd.,  on  the  ground  of 
lack  of  jurisdiction. 

I  am  submitting  with  this  Certificate  my  opinion  on  the 
question  of  jurisdiction  raised  by  the  Motion  of  the  German 
Agent  aforesaid: 

Supplemental  Opinion  of  American  Commissioner. 

The  Memorial  in  this  case  was  filed  on  March  26,  1927. 
In  said  Memorial  it  was  alleged  in  the  preliminary  state¬ 
ment  as  follows: 

“1  This  claimant  is  and  at  all  of  the  times  hereinafter 
mentioned  was,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Xew  York  (Ex.  392). 

“2.  In  .January  of  the  year  1917  the  claimant  was  the 
owner  of  a  large  assembling  plant  at  Kingsland  in  the  State 
of  Xew  Jersey,  known  as  the  ‘  Kingsland  Assembling  Plant,’ 
consisting  of  several  acres  of  land  on  which  were  located 
buildings,  machinery,  warehouses,  railroad  tracks,  sidings, 
railway  cars,  telephone  lines,  electric  light  wires,  water 
system  and  other  equipment  which  was  used  for  the  pur¬ 
pose  of  assembling  and  packing  munitions  and  supplies 
which  were  being  manufactured  by  various  companies 
throughout  the  United  States  under  contracts  owned  by 
the  claimant  (Ex.  201). 

*‘3.  On  January  11,  1917  there  had  been  accumulated  at 
this  assembling  plant,  one  of  the  largest  collections  of  mu¬ 
nitions  and  supplies  destined  ultimately  for  the  Allied  Gov¬ 
ernments  that  had  ever  been  there  at  any  one  time  (Ex.  10). 

*‘4.  On  January  11, 1917  the  entire  Kingsland  Assembling 
Plant  including  the  buildings,  machinery,  warehouses,  rail¬ 
way  tracks,  sidings,  railway  cars,  telephone  lines,  electric 
light  wires,  water  system  and  all  of  the  said  munitions  and 
supplies,  equipment  and  other  property,  was  totally  de¬ 
stroyed  bv  a  terrific  series  of  fires  and  explosions, 

192  resulting  in  a  large  financial  loss  and  damages  to  the 
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claimant  (Ex.  10,  11,  12,  13,  109,  204,  206),  the  details  of 
which  loss  and  damage  will  hereinafter  be  more  fully  set 
forth.” 

In  the  answer  of  Germany,  tiled  January  17,  1938|  re¬ 
ferring  to  the  preliminary  statement,  the  Answer  states  as 
follows : 

“Claimant’s  allegations  as  set  forth  in  paragraphs  jl — 4 
of  the  Memorial  are  not  contested.” 

There  are  certain  facts  upon  which  the  claimant  bjised 
its  right  to  present  its  claim  and  its  right  to  an  awjard, 
to-wit : 

1.  Claimant  has  alwavs  had  its  offices  in  New  ^  ork 
City. 

2.  Prior  to  the  destruction  of  the  Kingsland  Plant  claim¬ 
ant  employed  over  one  hundred  and  forty  persons  at  its 
New  York  office  alone. 

3.  Prior  to  the  destruction  of  the  Kingsland  Plant,  claim¬ 
ant  had  made  subcontracts  calling  for  preparation  by  fcub- 
contractors  and  purchase  by  claimant  of  materials  in  the 
amount  of  approximately  $65,000,000.  Of  this  total,  ap¬ 
proximately  $60,000,000  was  to  be  paid  to  American  Sub¬ 
contractors  and  the  balance  to  Canadian  subcontractors. 

4.  At  the  time  of  the  destruction  of  the  Kingsland  Plant, 
claimant  was  directly  employing  American  labor  to  the 
extent  of  approximately  2,000  men,  and  its  subcontractors 
were  emoloving  manv  other  laborers. 

L  *  *  _  ♦  #  j 

On  December  7,  1936,  the  German  Agent  filed  a  motjon, 
dated  November  24,  1936,  asking  the  Commission  to  dis¬ 
miss,  for  lack  of  jurisdiction,  the  petition  for  rehearing 
dated  May  4, 1933,  filed  on  behalf  of  the  Agency  of  Canadian 
Car  and  Foundry  Company,  Ltd.  Prior  to  the  filing 
193  of  the  German  Agent’s  motion  the  claim  had  been 
pending  before  the  Commission  for  over  nine  years. 

In  the  “Application  for  the  Support  of  Claims”  Exe¬ 
cuted  by  Agency  of  Canadian  Car  and  Foundry  Company, 
Ltd.,  by  its  president  and  secretary  on  November  23,  lfj20, 
and  submitted  to  the  Department  of  State  with  a  letlter 
dated  December  1,  1920.  from  Coudert  Brothers,  of  cotm- 
sel  for  the  claimant,  the  full  facts  respecting  the  stock 
ownership  of  Agency  of  Canadian  Car  and  Foundry  Com¬ 
pany,  Ltd.,  and  also  the  stock  ownership  of  Canadian  (par 
and  Foundry  Company,  Ltd.,  were  set  out  as  follows  (An- 
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swer  of  American  Agent  filed  December  28, 1936,  to  German 
Agent’s  Motion  to  Dismiss  Petition  for  Rehearing,  filed  on 
behalf  of  Agency  of  Canadian  Car  and  Foundry  Company, 
Ltd.,  p.  5) : 

“7.  (a)  At  the  time  the  claimant  acquired  the  claim  the 
shares  of  stock  were  held  by  Canadian  Car  and  Foundry 
Company,  Ltd.,  the  proportion  of  the  shares  of  stock  in 
that  company  held  by  citizens  of  the  United  States  was  ap¬ 
proximately  30%,  and  the  proportion  of  stock  held  by  citi¬ 
zens  or  subjects  of  any  other  country  at  that  time  was  30% 
in  Canada,  and  40%  in  England.” 

“8.  fa)  At  the  present  time  the  shares  of  stock  of  claim 
ant  are  held  by  Canadian  Car  and  Foundry  Company,  Ltd., 
and  tbe  proportion  of  shares  of  stock  in  that  company  held 
by  citizens  of  the  United  States  is  approximately  45%  and 
55%  by  aliens.” 

These  facts  were  brought  to  the  attention  of  the  then 
German  Agent. 

The  United  States  has  espoused  the  claim  of  the  Agency 
of  Canadian  Car  and  Foundry  Company,  Ltd.  Protests 
have  been  made  to  the  State  Department  in  behalf  of  cer¬ 
tain  award  holders  against  the  further  consideration  of 
this  claim. 

Reduced  to  its  final  analysis,  the  question  to  be  decided 
on  the  Motion  of  the  German  Agent  may  be  stated  as  fol¬ 
low’s  : 

194  'Where  a  corporation  is  chartered  under  the  laws 
of  the  State  of  Xew  York  but  all  of  its  stock  is  owned 
by  a  parent  corporation  existing  under  the  laws  of  Canada, 
and  the  Xew  York  corporation  maintains  an  office  with  a 
large  office  force  of  over  one  hundred  forty  people  in  the 
City  of  Xew  York,  and  organizes  and  operates  in  the  State 
of  Xew  Jersey  a  plant  for  the  assembling  of  munitions  des¬ 
tined  for  the  Allies,  and  in  this  plant  it  assembles  prop¬ 
erty  worth  over  $66,000,000  and  employs  2.000  American 
workers,  and  such  plant  is  destroyed  by  German  agents, 
is  the  American  corporation  entitled  to  maintain  its  claim 
before  the  German-American  Mixed  Claims  Commission 
under  the  Treaty  of  Berlin  and  the  Agreement  between  the 
United  States  and  Germany  for  the  property  thus  de¬ 
stroyed,  when  30%  of  the  stock  in  the  parent  company  was 
owmed  by  citizens  of  the  United  States,  30%  in  Canada 
and  40%  in  England: 
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Under  the  Knox-Portcr  Resolution  (42  Stat.  105),  which 
was  made  a  part  of  the  Treaty  of  Berlin,  it  was  provided, 
in  section  2,  as  follows : 

“Sec.  2.  That  in  making-  this  declaration,  and  as  a  part 
of  it,  there  are  expressly  reserved  to  the  United  Statps  of 
America  and  its  nationals  any  and  all  rights,  privileges,  in¬ 
demnities,  reparations,  or  advantages,  together  with  the 
right  to  enforce  the  same,  to  which  it  or  they  have  become 
entitled  under  the  terms  of  the  armistice  signed  Xoveinber 
11,  1918,  or  any  extension  or  modifications  thereof;  or 
which  were  acquired  by  or  are  in  the  possession  of  the 


United  States  of  America  by  reason  of  its  participation  in 


the  war  or  to  which  its  nationals  have  thereby  become 
rightfully  entitled:  or  which,  under  the  treaty  of  Versailles, 
have  been  stipulated  for  its  or  their  benefit;  or  to  whibh  it 
is  entitled  as  one  of  the  principal  allied  and  associated 
powers;  or  to  which  it  is  entitled  by  virtue  of  any  Act  or 
Acts  of  Congress;  or  otherwise.”  (Emphasis  supplied) 
Under  Section  5  of  the  resolution,  it  is  provided  thait  all 
the  property  of  the  German  Government  or  its|  na- 
195  tionals  which  was  on  April  (5,  1917,  and  thereafter 
in  the  possession  and  control  of  the  United  States 
should  be  retained  by  the  United  States  until  such  time  as 
Germany  should  have  made  suitable  provision  for  the 'sat¬ 
isfaction  of  all  claims  against  Germany 
“*  *  *  of  all  persons,  wheresoever  domiciled,  who  jo  we 
permanent  allegiance  to  the  United  States  of  America  jand 
who  have  suffered,  through  the  acts  of  the  Imperial  Genjnan 
Government,  or  its  agents,  *  *  *  since  July  31,  1914,  loss, 
damage,  or  injury  to  their  persons  or  property,  directly 
or  indirectly,  whether  through  the  ownership  of  shares  of 
stock  in  German,  *  *  *  American,  or  other  corporations,  or 
in  consequence  of  hostilities  or  of  any  operations  of  war,  or 
otherwise,  #  # 

Under  the  Treaty  of  Berlin,  the  Knox-Rorter  Resolu¬ 
tion  was  made  a  part  of  said  Treaty  in  Article  I,  wljich 
reads  as  follows : 

Article  I 

“Germany  undertakes  to  accord  to  the  United  States,  and 
the  United  States  shall  have  and  enjoy,  all  the  rights,  priv¬ 
ileges,  indemnities,  reparations  or  advantages  specified)  in 
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the  aforesaid  Joint  Resolution  of  tile  Congress  of  the 
United  States  of  July  2,  1921,  including  all  the  rights  and 
advantages  stipulated  for  the  benefit  of  the  United  States 
in  the  Treaty  of  Versailles  which  the  United  States  shall 
fully  enjoy  notwithstanding  the  fact  that  such  Treaty  has 
not  been  ratified  by  the  United  States/’ 

Part  VIII,  Annex  I,  of  the  Treaty  of  Versailles,  which 
was  also  incorporated  by  reference  in  the  Treaty  of  Ber¬ 
lin,  provides  that  compensation  may  be  claimed  from  Ger¬ 
many  in  respect  of  the  following: 

“(9)  Damage  in  respect  of  all  property  wherever  sit¬ 
uated  belonging  to  any  of  the  Allied  or  Associated  States 
or  their  nationals,  with  the  exception  of  naval  and  military 
works  or  materials  which  has  been  carried  off,  seized,  in¬ 


jured  or  destroyed  by  the  acts  of  Germany  or  her  allies  on 
land,  on  sea  or  from  the  air,  or  damage  directly  in  conse¬ 
quence  of  hostilities  or  of  any  operations  of  war.”  (Em¬ 
phasis  supplied.) 

196  By  the  agreement  dated  August  10,  1922  between 
the  United  States  and  Germany,  the  German- Ameri¬ 
can  Mixed  Claims  Commission  was  created  and  authorized 
to  settle  certain  categories  of  claims  enumerated  therein. 
The  categories  are  as  follows: 

(1)  Claims  of  American  citizens,  arising  since  July  Ml, 
1914,  in  respect  of  damage  to,  or  seizure  of,  their  property, 
rights  and  interests,  including  any  company  or  association 
in  which  they  are  interested,  within  German  territory  as 
it  existed  on  August  1.  1914; 

(2)  Other  claims  for  loss  or  damage  to  which  the  United 
States  or  its  nationals  have  been  subjected  with  respect 
to  injuries  to  persons,  or  to  property,  rights  and  interests, 
including  any  company  or  association  in  which  American 
nationals  are  interested,  since  July  Ml.  1914,  as  a  conse¬ 


quence  of  the  war;  and 

(M)  Debts  owing  to  American  citizens  by  the  German 
Government  or  by  German  nationals. 

It  will  be  observed,  therefore,  that  the  Commission  is 
given  jurisdiction  to  hear  and  determine  the  claims  ol 
American  Nationals  or  American  citizens,  in  respect  to  the 
categories  of  claims  defined  by  the  treaties  and  by  the 
agreement  between  the  two  governments. 
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Whether  a  claimant  is  an  American  National  or  not  must 
be  determined  under  the  laws  of  the  United  States. 

As  to  the  meaning  of  the  term  “American  National”, 
Parker,  Umpire,  has  defined  it  thus  (Decisions  and  Opin¬ 
ions,  p.  169) : 

“The  term  ‘American  national'  has  been  defined  by  this 
Commission  in  its  Administrative  Decision  No.  1  as  ‘a  per¬ 
son  wheresoever  domiciled  owing  permanent  allegiance  to 
the  United  States  of  America’.  ‘National’  and  ‘ natiohal- 
ity’  are  broader  and  apter  terms  than  their  accepted  Syn¬ 
onyms  ‘citizen’  and  ‘citizenship’.  Nationality  is  the  stajtus 
of  a  person  in  relation  to  the  tie  binding  such  personl  to 
a  particular  sovereign  nation.  That  status  is  fixed  by  ithe 
municipal  law  of  that  nation.  Ilnu  r  the  existence  or  non¬ 
existence  of  American  nationality  at  a  particular  time  m\ust 
be  determined  by  the  laic  of  the  United  States.  As  poinjted 
out  by  the  German  Commissioner  in  his  opinion,  the  use  in 
the  Treaty  of  Berlin  of  the  broad  term  ‘nationals’  andj  of 
the  phrase  ‘all  persons,  wheresoever  domiciled,  who  dwe 
permanent  allegiance  to  the  United  States’  vras 
197  clearly  intended  to  embrace,  and  does  embrace,  not 
only  citizens  of  the  United  States  but  Indians  and 
members  of  other  aboriginal  tribes  or  native  peoples  of  iho 
United  States  and  of  its  territories  and  possessions.  Tjhe 
use  of  the  words  ‘permanent  allegiance’  as  part  of  the 
phrase  ‘all  persons,  wheresoever  domiciled,  who  owe  per¬ 
manent  allegiance  to  the  United  States’,  far  from  limiting 
or  restricting  the  meaning  of  the  term  ‘nationals’  as  used 
elsewhere  in  the  Treaty,  makes  it  clear  that  that  termjis 
used  in  its  broadest  possible  sense.”  (Emphasis  sup¬ 
plied.)  | 

On  the  same  subject  Dr.  Kiessclbach,  former  German 
Commissioner,  includes  corporations  within  the  term  “cit¬ 
izens”  and  “nationals”  (Decisions  and  Opinions,  p.  160'^ : 

“One  class — those  ‘who  have  American  nationality  (such 
as  citizens  of  the  United  States,  including  companies  and 
corporations ,  Indians  and  members  of  other  aboriginal 
tribes  or  native  peoples  of  the  United  States  or  its  terri¬ 
tories  or  possessions,  etc.)’ — and  the  other — those  ‘who 
are  otherwise  entitled  to  American  protection  in  certain 
cases  (such  as  certain  classes  of  seamen  on  American  vejs- 
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sels,  members  of  the  military  or  naval  forces  of  the  United 
States,  etc.)’.  It  is  obvious  that  the  circumscription  of  the 
first  class  squares  with  the  term  used  in  tlu*  Treaty  of  Ber¬ 
lin,  ‘claims  .  .  .  of  all  persons,  wheresoever  domiciled,  who 
owe  permanent  allegiance  to  the  United  States',  and  that 
class  two  comprises  claimants  who  manifestly  do  not  owe 
permanent  allegiance  to  the  United  States — not  being  na¬ 
tionals  of  the  United  States.” 

It  is  clear,  therefore,  that  the  term  national' ’  being 
broader  than  “citizen”,  and  being  used  “in  its  broadest 
possible  sense”  include  corporations. 

This  is  in  accord  with  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Society  for  the  Propagation  of  the 
Gospel  v.  New  Haven .  9  Wheat.  464;  United  States  v. 
Northwestern  Express  ('ompong.  164  U.  S.  69G. 

The  next  question  to  be  decided  is,  whether  the  corpora¬ 
tion  claimant  in  this  case  is  an  American  national,  or,  to 
put  the  question  in  another  form,  whether  the  fact  that 
its  stock  was  all  owned  by  a  Canadian  corporation  caused 
it  to  be  an  alien  corporation  and  therefore  made  it 
198  impossible  to  present  a  claim  to  this  Commission 
for  the  injury  inflicted  to  its  property  in  Xew  Jersey. 

The  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Hamburg- American  Co.  v.  U.  S.  277  U.  S.  139, 
would  seem  decisive  of  this  question. 

In  that  case  it  was  held  that  under  the  Trading  with  the 
Enemy  Act  of  October  6,  1917,  sec.  2,  property  in  this  coun¬ 
try  owned  by  a  domestic  corporation  was  non-enemv  prop¬ 
erty,  even  though  an  enemy  owned  all  of  its  stock. 

In  that  case  the  Court  of  Claims  sustained  a  demurrer  to 
the  yietition  of  the  Hamburg-American  Line  Terminal  & 
Navigation  Company  seeking  to  recover  compensation  for 
its  property,  which  was  taken  by  the  United  States  at  the 
beginning  of  the  war.  Claimant  was  incorporated  under 
the  laws  of  New  Jersey,  but  its  entire  capital  stock  had 
long  been  owned  by  the  Hamburg-American  Line,  a  Ger¬ 
man  corporation.  In  reversing  the  Court  of  Claims,  Mr. 
Justice  McReynolds  said,  (p.  140): 

“The  court  below  evidently  proceeded  upon  the  view  that 
the  property  of  appellant  corporations  should  be  treated 
as  owned  by  an  enemy  because  their  entire  capital  stock 
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belonged  to  a  German  corporation.  And  as  the  property 
was  seized  during  the  war  with  Germany  it  held  jthere 
could  be  no  recovery.  Without  doubt  Congress  might  have 
accepted  and  acted  upon  that  theory.  *  *  *  but  Congress  did 
not  do  so;  it  definitely  adopted  the  policy  of  disregarding 
stock  ownership  as  a  test  of  enemy  character  and  permitted 
property  of  domestic  corporations  to  be  dealt  with  asjnon- 


enemv. 


#  #  *  *  y 


“In  Bohn,  Meyer  &  Co.  v.  Miller,  Alien  Property 'Cus¬ 
todian,  268  U.  S.  457,  we  held  the  status  of  the  corporation 
was  not  fixed  by  the  stockholders’  nationality,  and  said — 
“‘Before  its  passage  the  original  Trading  withj  the 
Enemy  Act  was  considered  in  the  light  of  difficulties!  cer¬ 
tain  to  follow  disregard  of  corporate  identity  and  efforts 
to  fix  the  status  of  corporations  as  encmv  or  not  according 


to  the  nationality  of  stockholders.  These  had  been  plainly 
indicated  by  the  diverse  opinions  in  Daimler  Co.  v.  con¬ 
tinental  Tyre.  £  Rubber  Co.,  2  A.  C.  (1918)  |  307 


####>»> 


199  In  Daimler  Co.  v.  Continental  Tyre  £  RubberCo., 
2  A.  C.  (1918)  307,  cited  by  Mr.  Justice  McReynjolds, 
the  House  of  Lords  reversed  the  holding  of  that  case  by 
the  court  below,  (s.  c.  (1915)  1  K.  B.  593). 

In  that  case  Lord  Parker  put  forward  for  determining 
the  character  of  a  corporation  the  test  of  “control”  and 
had  imputed  to  a  corporation  the  character  of  an  enemy 
if  the  “control”  was  in  the  hands  of  alien  enemies,  j  On 
entering  the  war  the  United  States  deliberately  refused  to 
adopt  the  test  of  “control”. 

In  Ilamburg-American  Co.  v.  U.  S.  277  U.  S.  139,  cited 
and  quoted  above,  Solicitor  General  Mitchell  (afterwards 
Attorney  General  of  the  United  States),  in  confessing  error 
in  the  decision  of  the  Court  of  (Maims,  used  the  following 
language  (277  U.  S.  138,  139) : 

“Congress  has  adopted  the  policy  of  determining!  the 
status  of  corporations  as  enemy  or  not  without  regard  to 
nationality  of  their  stockholders,  and  the  United  States 
admits  error  in  the  decision  of  the  Court  of  Claims,  in  so 
far  as  it  held  that  the  property  of  Xew  Jersey  corporations 
was  enemy-owned  because  all  their  stock  was  enemy-owned. 

“As  the  appellant  in  each  case  is  to  be  dealt  with  hs  a 


192  Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AT,.  VS.  HULL  ET  AT.. 


citizen  of  the  United  States,  notwithstanding  its  stock  was 
enemy-owned,  then  upon  tin*  taking  of  the  use  of  its  prop¬ 
erty  a  contract  to  pay  just  compensation  for  that  use  was 
implied. 

*  #  # 

“The  United  States  concedes  that  the  judgment  should 
be  reversed  and  compensation  awarded  for  the  value  of 
the  use.” 

It  is  a  settled  general  rule  in  America  that  regardless  of 
the  place  of  residence  or  citizenship  of  the  incorporators  or 
shareholders,  the  sovereignty  by  which  a  corporation  was 
created,  or  under  whose  laws  it  was  organized,  determines 
its  national  character.  Philippine  Sugar  Estates  Develop¬ 
ment  Co.  v.  United  States.  .'19  U.  S.  Court  of  Claims, 
200  225;  Fritz  Schultz,  Jr.,  Co.  v.  Haines  dj  Co.,  99  Misc. 

626;  Princeton  Min.  Co.  v.  First  Xat.  Bank,  7  Mont. 
530,  19  Pac.  210,  17  Fletcher  Cyc.  Corp.,  Permanent  Edi¬ 
tion,  sec.  9298,  p.  29,  14a  C.  J.  1213.  See,  also  Janson  v. 
Driefontain  Consol.  Mines.  (1902),  A.  C.  484. 

In  49  Law  Quarterly  Review  (1933),  334-349,  there  is  a 
very  instructive  article  on  the  “The  Nationality  of  Corpo¬ 
rations”,  by  H.  R.  L.  Vaughan  Williams,  K.  C.,  British 
Member  of  Anglo-German  Mixed  Arbitral  Tribunal  under 
Treaty  of  Versailles  (1920-1928).  In  arguing  against  what 
is  known  as  the  “control”  test,  the  author  says  (p.  342) : 

“Logically  it  seems  impossible  to  reconcile  such  a  view 
with  the  notion  of  the  separate  legal  entity  of  a  corporation, 
as  distinct  from  its  incorporators,  while  the  practical  dif¬ 
ficulties  in  the  way  of  applying  the  ‘control’  test  of  nation¬ 
ality  are  obvious.  Shares  in  modern  companies  constantly 
pass  from  nationals  of  one  counfry  to  nationals  of  another 
and  with  them  participation  in  control.  Is  a  company  to 
change  its  nationality  with  fluctuations  in  the  distribution 
of  its  shares  among  holders  of  different  nationalities. 
Moreover,  with  the  growing  popularity  of  bearer  shares, 
how  is  this  distribution  to  be  ascertained  at  any  given 
moment  l  As  a  French  writer  has  pointed  out,  the  appli¬ 
cation  of  the  ‘control’  test  during  the  war  was  only  possible 
because  the  outbreak  of  hostilities  ‘erystalized’  the  then 
existing  state  of  things.” 

The  author  argues  in  favor  of  the  theory  that  the  nation¬ 
ality  or  effective  domicile  of  a  corporation  is  at  its  seige 


I 

i 

j 
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social  effeetif,  and  this  is  defined  as  the  place  at  whiclji  the 
corporation  has  made  the  center  of  its  affairs;  wherQ  are 
found  concentrated  its  activities  and  its  juridical  life,!  and 
where  its  essential  organs  function.  Measured  by  I  this 
test,  the  claimant  in  this  case  had  its  principal  office  from 
which  its  affairs  were  managed,  in  the  United  State^,  at 
New  York  City,  and  its  activity  and  juridical  life  tvere 
concentrated  either  in  New  York  City  or  in  Kingsl^nd, 
New  Jersey.  In  order  to  sue  that  corporation,  a 

201  creditor  would  have  to  seek  either  the  courts  |and 
laws  of  the  State  of  New  York  or  the  courts  and  laws 

of  the  State  of  New  Jersey,  and  not  the  courts  and  laW|S  of 
Canada.  In  case  of  insolvency,  the  bankruptcy  laws  of  the 
United  States  would  apply  and  the  rights  of  the  various 
classes  of  creditors  would  be  determined  thereby.  Its  jtan- 
gible  and  intangible  property  were  taxable  either  in  ijJew 
York  City  or  in  Kingsland,  New  Jersey,  and  it  was  I  re¬ 
quired  to  pay  to  the  United  States  a  federal  income  jtax. 
Therefore,  even  if  the  doctrine  contended  for  by  | the 
learned  author  be  applied,  the  claimant  in  this  case  is  jnot 
an  alien  corporation  and  is  entitled  here  to  present  j  its 
claim. 

In  the  Brief  of  the  Agent  of  Germany,  filed  January;  12, 
1939,  there  are  a  great  many  allegations,  many  of  them 
taken  from  secondary  sources,  from  which  it  is  claimed  tjhat 
this  case  has  a  Canadian  aspect,  and  from  which  it  is  argued 
that  the  claimant  is  not  an  American  national  or  American 
citizen  within  the  meaning  of  the  Treaty  of  Berlin,  pe 
Treaty  of  Versailles  and  the  Agreement  of  August  10, 1922, 
between  American  and  Germany.  The  whole  basis  of  ihe 
German  Agent’s  argument  is  that  the  claimant  here  \yas 
entirely  owned  and  controlled  by  the  Canadian  parent  con¬ 
cern  and,  therefore,  that  the  claim  is  not  impressed  w|th 
American  nationality. 

The  authorities  relied  on  by  the  German  Agent,  so  far 
as  they  sustain  his  argument,  are  based  upon  the  proposi¬ 
tion  that  the  control  of  the  corporation  was  in  alien  hands. 

Even  under  the  facts  as  alleged  by  the  German  Aggnt 
in  his  brief,  it  would  seem  clear,  as  held  by  the  New  Yo'fk 
courts,  that,  while  there  may  be  said  to  be  some 

202  form  of  remote  control  in  the  parent  company,  the 
direct  effective  control  of  the  claimant  company  whs 


194  Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL. 

in  the  New  York  corporation  and  not  in  the  Canadian  cor¬ 
poration  (see  Dollar  Co.  v.  Canadian  C.  <&  F.  Co.,  Ltd.,  100 
Misc.  N.  Y.  564;  aff’d  180  App.  Div.  N.  Y.  895).  Certainly 
the  activities  and  property  of  the  claimant  company  were 
fully  impressed  with  American  nationality. 

If  we  were  to  adopt  the  rule  contended  for  by  the  Ger¬ 
man  Agent,  we  would  be  applying  in  this  case  a  doctrine 
and  principle  exactly  opposite  to  that  adopted  by  Congress 
at  the  outbreak  of  the  War  and  applied  by  the  Supreme 
Court  of  the  United  States  in  the  cases  of  Hamburg- Ameri¬ 
can  Company  v.  V.  S.  277  U.  S.  138,  and  Bohn  Meyer  &  Co. 
v.  Miller ,  266  U.  S.  457,  and  we  would  be  reversing  the  gen¬ 
eral  rule  as  laid  down  by  the  state  and  federal  courts  of  the 
United  States. 

If  we  were  to  adopt  the  rule  contended  for  by  the  German 
Agent,  the  effect  would  be  that,  under  the  two  cases  last 
cited,  an  American  corporation,  in  which  the  stock  is  en¬ 
tirely  held  by  a  German  corporation,  would  have  a  valid 
claim  against  the  United  States  for  property  seized  and 
taken  during  the  war;  but  an  American  corporation,  with 
property  and  large  activities  in  the  United  States,  whose 
stock  is  owned  by  a  Canadian  corporation,  would  have  no 
valid  claim  against  Germany  for  property  destroyed  in  this 
country  by  German  saboteurs  before  this  country  entered 
the  War.  Such  a  rule  would  result  in  the  tacit  recognition 
of  the  proposition  that  a  foreign  nation  may,  in  anticipa¬ 
tion  of  war,  send  its  saboteurs  to  this  country  and  destroy 
valuable  property  therein,  and  escape  any  claim  for  such 
destroyed  property,  if  perchance  such  a  corporation  has 
stockholders  who  are  alien  to  the  country  of  the  saboteurs. 

I  am,  accordingly,  of  the  opinion  that  the  Motion  of  the 
German  Agent  filed  December  7,  1936,  should  be 
203  dismissed  and  that  an  award  should  be  entered  in 
favor  of  the  claimant  company  pursuant  to  the  Order 
of  this  Commission  of  June  13,  1939. 

Respectfully  submitted, 

CHRISTOPHER  B.  GARNETT 
A  m  erican  C om  missioner. 


Z.  &  F.  assets  realization  coep.  et  al.  vs.  hull  et  al.  195 

I 

204  Exhibit  26  | 

Mixed  Claims  Commission  United  States  and  Germany 


Docket  No.  8117 

United  States  of  America  in  behalf  of  Agency  of  Canadian 
Car  and  Foundry  Company,  Claimant, 

vs. 

Germany.  i 

j 

Decision  of  the  Umpire 

The  American  Commissioner  has  submitted  to  me  a  cer¬ 
tificate  of  disagreement  respecting  the  standing  of  the 
claimant  and  the  jurisdiction  of  the  Commission  to  m^ike 
an  award  to  the  claimant.  This  matter  is  involved  in  the 
submission  which  was  before  the  Commission  as  parti  of 
the  proceedings  for  the  reopening  of  the  decision  dismissing 
the  claim  on  the  merits.  The  American  Commissioner’s 
certificate  and  opinion  are  supplementary  to  his  certificate 
and  opinion  upon  the  American  Agent’s  motions  for  re¬ 
hearing  and  for  awards  in  the  Sabotage  Cases. 

I  concur  in  the  views  expressed  by  the  American  Cojm- 
missioner  and  hold  that  the  claimant  has  standing  before 
the  Commission;  that  the  Commission  has  jurisdiction  of 
the  claim;  that  the  motion  of  the  German  Agent  filed  De¬ 
cember  7,  1936,  should  be  dismissed;  and  that  the  claimant 
is  entitled  to  an  award. 

Done  at  Washington  the  30th  day  of  October,  A.  D.  19^9. 

OWEN  J.  ROBERTS  j 

Umpire. 
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German  Embassy 


Exhibit  2? 
(Translation) 


Mr.  Secretarv  of  State: 


Washington,  D.  C. 
October  3,  19^9. 


By  direction  of  my  Government  I  have  the  honor  to  make 
the  following  detailed  statements  to  your  Excellency,  Sup¬ 
plementing  my  note  of  July  11,  1939: 
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In  the  note  of  July  11,  the  German  Government,  through 
me,  had  protested  to  Your  Excellency  against  certain  acts 
in  the  proceedings  before  the  German- American  Mixed  Com¬ 
mission  on  the  so-called  Black  Tom  and  Kingsland  cases 
and  had  called  the  attention  of  Your  Excellency  to  the  fact 
that  measures  for  remedying  (these  matters)  are  urgently 
required.  By  direction  of  my  Government  I  had  already 
protested  most  emphatically  in  this  note  against  the  deci¬ 
sion  of  the  American  Umpire  to  grant  awards  in  favor  of 
the  American  and  Canadian  claimants,  and  also  against  all 
steps  already  taken  and  still  to  be  taken  by  the  American 
Agent  for  obtaining  awards.  At  the  same  time  I  had  re¬ 
quested  Your  Excellency  to  bring  this  protest  and  the  de¬ 
claration  of  mv  Government,  that  anv  “awards”  of  the 
rump  Commission  are  void,  to  the  knowledge  of  the  Secre¬ 
tary  of  the  Treasury  of  the  United  States.  Lastly  I  had 

*  *  • 

announced  in  this  note  that  I  would  take  occasion  in  a  fur¬ 
ther  note  to  return  to  details  of  the  aboye-mentioned 
206  violations  of  the  rules  of  procedure  and  all  other  ser¬ 
ious  irregularities  which  have  occurred  since  March 
1  in  the  procedure  of  the  Commission. 

As  Your  Excellency  advised  me  bv  the  note  of  Julv  20, 
a  copy  of  my  note  of  July  11  was  sent  to  the  Treasury  De¬ 
partment  of  the  United  States. 

The  present  note  is  intended  to  serve  the  purpose  an¬ 
nounced  and  will  discuss  in  detail  the  violations  of  the 
rules  of  procedure  in  the  proceedings  continued  before  the 
rump  Commission.  The  German  Government  regrets  all 
the  more  to  have  to  make  protests  against  this  procedure, 
because  the  German-American  Mixed  Commission  could 
look  back  upon  a  model  success  in  working,  which  had  been 
made  possible  by  confidential  and  friendly  collaboration 
of  the  members  of  the  Commission  and  the  Two  National 
Agents.  It  is  characteristic  of  the  spirit  in  which  the  so- 
called  Black  Tom  and  Kingsland  cases  in  particular  were 
treated  by  the  German  Government  that  the  claims  of  the 
Lehigh  Valley  Kail  road  Company  arising  out  of  the  explo¬ 
sion  at  the  Black  Tom  Terminal,  which  Company  was 
chiefly  concerned,  were  admitted  into  the  proceedings  be¬ 
fore  the  German-American  Mixed  Commission  only  because 
of  voluntary  admission  by  the  German  Government,  after 
delay  in  submission.  The  German  Government  could  have 
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decisively  excluded  any  discussion  of  these  claims  by  I  re¬ 
ferring1  to  their  delayed  submission  and  the  incompetence 
of  the  Commission  arising  therefrom.  However,  it  didjnot 
pursue  this  course,  but  opened  to  the  American  Govern¬ 
ment  and  the  American  parties  concerned  the  possibility  of 
submitting  the  claims  to  the  Commission  for  invejsti- 

207  gation  and  decision,  by  agreeing  to  the  admission 
of  these  claims  into  tile  proceedings  of  the  Com¬ 
mission,  despite  the  delay  in  application,  which  would  hot 
have  been  possible  without  its  assent.  The  outcome  y*as 
the  decision  of  October  16,  1930,  by  which  the  Commission 
unanimously  denied  the  claims  arising  out  of  the  explosion 
at  the  Black  Tom  Terminal  and  also  the  claims  arising  out 
of  the  fire  at  the  .Kingsland  factory. 

According  to  the  agreement  between  the  German  Govern¬ 
ment  and  the  United  States  Government  of  August  10, 1322, 
this  decision  was  to  be  accepted  by  both  Governments  as 
final  and  binding.  Despite  this  provision,  however,  :he 
American  Agent  submitted  three  applications  in  succession 
for  reopenng  (of  the  cases),  the  first  two  of  which  were  re¬ 
jected  by  decisions  of  the  Commission  of  March  30,  1931, 
and  December  3,  1932.  The  third  application  for  reopen¬ 
ing,  which  was  submitted  on  May  4,  1933,  formed  the  sub¬ 
ject  of  the  last  proceedings.  In  these  proceedings  there 
began  the  serious  irregularities  under  discussion,  which  jod 
to  the  withdrawal  of  the  German  Commissioner  on  March 
1, 1939,  and  which  finally  reached  their  culmination  in  those 
measures  against  which  the  German  Government  found 
itself  compelled  to  protest  most  emphatically. 

1.  The  German  Government  sees  the  first  violation  of  the 
basic  agreements  of  the  two  Governments  and  the  Kegula- 
tions  on  Procedure  of  the  Commission  in  the  fact  that  early 
in  June  1939  the  American  Commissioner  on  his  own  mo¬ 
tion  drew  up  and  published  an  order  by  which  a  “session 
of  the  Commission”  was  called  for  June  15.  As  I  have  Jil- 
ready  stated  in  my  note  of  June  10  addressed  to  Your  hlx- 

cellencv  immediatelv  after  this  measure  becaiinc 
*  •  | 

208  known,  there  was  no  legal  basis  whatever  for  such 
a  unilateral  manner  of  action  of  the  American  Com¬ 
missioner  and  for  the  holding  of  a  “session  of  the  Com¬ 
mission”.  Despite  these  protests,  the  American  Umpire 
and  the  American  Commissioner,  to  whose  knowledge  njiy 
note  had  been  brought,  held  the  “session”  that  was  called 
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and  at  this  meeting  issued  a  “judgment”  and  also  a  deci¬ 
sion  on  questions  of  the  greatest  importance.  At  the  con¬ 
clusion  of  this  “session”,  the  American  Umpire  announced 
that  the  “Commission”  would  hold  a  further  “session”  for 
the  issuance  of  “awards”,  notices  of  which  would  be  sent 


out. 

As  previously  in  my  notes  of  June  10  and  July  11,  1939, 
I  again  consider  myself  compelled  now  to  call  attention  to 
the  fact  that  during  the  vacancy  in  the  position  of  the  Ger¬ 
man  Commissioner  the  Commission  was  incompetent  to 
make  a  decision  and  therefore  could  not  assemble  for  meet¬ 
ings  either.  The  Commission  is  a  Mixed  Commission;  con¬ 
sequently  decisions  as  to  the  holding  of  sessions  and  all 
other  decisions  can  be  made  only  by  collaboration  of  the 
two  National  Commissioners.  This  self-evident  principle 
has,  in  addition,  been  confirmed  explicitly  in  the  Agreement 
of  August  10,  1922,  between  the  German  Government  and 
the  United  States  Government,  Article  III  of  which  reads 
as  follows : 

“They  (the  National  Commissioners)  may  fix  the  time 
and  place  of  their  subsequent  meetings  according  to  con¬ 
venience.” 

According  to  this  the  American  Commissioner  and  the 
American  Umpire  have  no  power  and  no  right  to  call  meet¬ 
ings  of  the  Commission  without  the  collaboration  of  the 
German  Commissioner  or  to  hold  sessions  at  which 
209  measures  concerning  Germany  are  discussed,  ordered 
or  promulgated.  The  Agreement  of  August  10,  1922 
is  the  charter  established  for  the  Commission  by  the  tico 
governments,  which  is  unalterable  for  the  Commission. 
Under  it,  the  Commission  is  composed  of  the  two  National 
Commissioners,  and  the  Agreement  of  August  10,  1922 
gives  them  the  right  to  adjust  the  procedure  and  deter¬ 
mine  its  course. 

In  order  that  no  doubt  may  arise  as  to  the  view  of  the 
German  Government,  it  is  emphasized  that  in  none  of  its 
communications  has  it  taken  the  stand  that  by  the  with¬ 
drawal  of  the  German  Commissioner  the  Commission  has 
become  “functus  officio”  and  has  thereby  lost  its  compet¬ 
ence.  The  withdrawal  of  the  German  Commissioner  has,  in 
the  opinion  of  the  German  Government,  not  produced  such 
an  effect;  the  matters  covered  by  the  Agreement  of  August 
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10,  1922,  which  were  brought  before  the  Commission  jin  the 
proper  way,  within  the  framework  of  the  agreements  of 
the  two  Governments,  belong,  just  as  before,  under  its  com¬ 
petence.  The  sole  conclusive  question  here  is  whether  dur¬ 
ing  the  vacancy  in  the  position  of  the  German  Commissioner 
the  American  Commissioner,  whether  alone  or  jointly  with 
the  American  Umpire,  can  exercise  functions  which  the 
governmental  agreement  has  entrusted  to  the  two  National 
Commissioners  for  joint  exercise.  Under  the  Agreement 
of  August  10, 1922,  no  such  authority  of  the  American  Com¬ 
missioner  exists. 

By  direction  of  my  Government  T  therefore  protest  most 
emphatically  against  the  holding  of  the  further  “session 
of  the  Commission”  announced  by  the  Umpire. 

2.  Xo  less  illegal  than  the  calling  and  holding  of  the 
“session”  of  .Tune  15,  1939,  was  the  manner  <|>f  ac- 
210  tion  of  the  American  Commissioner  in  the  first  mat¬ 
ter  which  he  treated  at  this  meeting  with  the  Ajmeri- 
ean  Umpire.  He  made  public  a  summary  of  the  letters 
which  he  himself  and  the  American  Umpire  had  exchanged 
early  in  March  1939  with  the  German  Commissionerj,  who 
has  withdrawn.  On  the  basis  of  an  order  issued  by  him 
the  text  of  these  letters,  copies  of  which  he  made  available, 
was  reproduced  in  the  report  of  the  session.  But  not  only 
was  the  text  of  the  letters  included  in  the  records  qf  the 
Commission  and  in  the  report  of  the  session,  but  the  Ameri¬ 
can  Commissioner  embodied  it  also  in  subsequent  written 
statements  in  which  he  attempted  to  prove  the  existence  of 
a  disagreement  between  himself  and  the  German  Commis¬ 
sioner. 

The  correspondence  thus  employed  by  the  American  Com¬ 
missioner  concluded  with  a  letter  of  March  3  addressed  by 
him  to  the  German  Commissioner,  in  which  he  madj?  the 
assertion  that  the  stage  of  disagreement  had  already! been 
reached  in  the  discussions  of  the  Commission.  This  enumer¬ 
ation  and  employment  of  the  correspondence  by  the  Amer¬ 
ican  Commissioner  was  bound  to  create  the  impression  and 
doubtless  was  intended  to  do  so,  that  the  letters  weile  re¬ 
produced  in  full  and  that  the  German  Commissioner!  had 
accepted,  by  maintaining  silence,  the  above-mentioned  as¬ 
sertion  of  the  American  Commissioner. 
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The  picture  of  the  written  exchange  of  opinions  between 
the  two  National  Commissioners  which  the  American  Com¬ 
missioner  in  this  way  caused  to  appear  in  the  records  and 
in  his  subsequent  written  statements  was,  however,  incor¬ 
rect.  Immediately  after  the  German  Commissioner,  (now) 
withdrawn,  had  received  the  letter  of  March  3  from 
211  the  American  Commissioner,  he  most  decidedly  con¬ 
tradicted  the  assertion  that  he  had  dissented  in  the 


deliberations.  In  a  letter  to  the  American  Commissioner 
written  on  that  same  day,  a  copy  of  which  I  sent  to  Your 
Excellency  on  Julv  10,  he  set  forth  clearly  and  in  detail 
those  facts  and  opinions  which  showed  the  incorrectness  of 
the  stand  of  the  American  Commissioner.  Of  special  sig¬ 
nificance  on  this  point  are  the  following  statements  in  the 
reply  of  the  German  Commissioner  to  the  American  Com¬ 
missioner,  of  March  3: 

“I  surely  reserved  any  decision  of  mine  with  respect  to 
the  question  as  to  whether  the  cases  should  be  reopened 
or  not.  This  was  a  necessary  consequence  of  the  point  of 
view  held  by  all  three  of  us,  viz.  that  there  could  be  no  re¬ 
opening,  if  the  new  decision  on  the  old  and  new  evidence 
taken  together  should  be  identical  in  tenor  with  the  Ham¬ 
burg  Decision. 

“  ...  I  reserved  also  my  decision  with  respect  to  the 
question  as  to  whether  the  Hamburg  Decision  had  been 
reached  upon  false  and  fraudulent  evidence.  Certainly  I 
put  before  you  the  doubts  which  might  militate  against  such 
an  assumption.  But  from  reaching  a  decision  about  this 
point  which  might  be  considered  as  a  definite  agreement  or 
disagreement  I  naturally  refrained  .  .  . 

‘I  never  should  have  formally  disagreed  on  anything  in 
this  case  without  giving  a  fully  substantiated  written  opin¬ 


ion. 


“How  far  we  were  from  any  agreement  or  disagreement 

mav  be  best  evidenced  bv  the  fact  that  none  of  us  had  even 
•  * 

touched  upon  the  subject  of  the  nationality  of  the  Canadian 
Car  Agency,  also  you  yourself  will  hardly  entertain  any 
doubt  that  this  question  of  jurisdiction  or  maybe  of  the 
substance  of  the  case  would  be  a  part  and  topic  of  any  de¬ 
cision.” 

It  does  not  need  to  be  emphasized  that  this  letter  was 
of  decisive  significance  in  judging  of  the  question  whether 


i 


l 
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a  disagreement  between  the  National  Commissioner^  ex¬ 
isted  which  would  have  justified  the  Umpire  in  taking  up 
the  questions  brought  before  the  Commission.  jThe 

212  failure  to  place  this  letter  of  the  German  Commis¬ 
sioner  in  the  records  of  proceedings  and  the  written 

statements  of  the  American  Commissioner  which  the 
American  Umpire  accepted  as  his  own,  for  his  collabora¬ 
tion  in  the  present  cases,  is  an  action  which  in  itself  allone 
stamps  the  proceedings  conducted  since  March  1  as  ir¬ 
regular.  Failure  to  make  known  the  position  of  the  jjrer- 
man  Commissioner  in  opposition  to  the  unilateral  declara¬ 
tion  of  the  American  Commissioner  regarding  the  alleged 
disagreement  deprives  the  subsequent  acts  of  the  American 
Umpire  of  any  legal  basis  and  makes  them  void. 

3.  The  following  acts  contrary  to  the  rules  of  procedure 
were  connected  with  the  incomplete  submission  of  the  cor¬ 
respondence  discussed  in  the  foregoing  paragraph: 

After  the  American  Commissioner  had  presented  a  docu¬ 
ment  designated  as  a  “Certificate  of  Disagreement”  land 
a  vote  amounting  to  about  500  pages,  signed  by  him,  j  the 
American  Umpire  read  aloud  a  statement  designated  hs  a 
“decision”,  in  which  he  approved  the  American  proposal 
of  May  4,  1933,  for  reopening.  At  the  same  time  the 
American  Umpire  made  the  vote  of  the  American  Commis¬ 
sioner,  comprising  500  pages,  a  constituent  part  of  his 
“decision”  by  citing  it. 

I  am  instructed  to  call  attention  most  emphatically  to 
the  fact  that  the  cases  in  question  were  not  at  a  stage  in 
which  the  American  Umpire  had  authority  to  make  a  deci¬ 
sion.  His  functions,  as  well  as  the  conditions  under  wljiich 
he  is  authorized  and  called  upon  to  act,  are  exactly  cir¬ 
cumscribed  and  delimited  in  the  Agreement  of  August  10, 
1922,  as  well  as  in  the  Rules  for  Procedure  of  the 

213  Commission,  established  by  joint  agreement. 

Article  II  of  the  Agreement  provides: 

“The  two  Governments  shall  by  agreement  select  an  Um¬ 
pire  to  decide  upon  any  cases  concerning  which  the  Com¬ 
missioners  may  disagree  or  upon  any  points  of  difference 
that  may  arise  in  the  course  of  their  proceedings.” 

In  the  Rules  of  Procedure  the  following  is  prescribed: 

“VIII.  (a)  The  two  national  commissioners  will  certify 
in  writing  to  the  Umpire  for  decision  (1)  any  case  or  calses 
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concerning  which  the  Commissioners  may  disagree  or  (2) 
any  point  or  points  of  difference  that  may  arise  in  the 
course  of  their  proceedings,  accompanied  or  supplemented 
by  any  statement  in  writing  which  either  of  them  may  desire 
to  make  of  his  opinion  with  respect  to  the  decision  of  the 
case  or  cases  or  point  or  points  of  difference  certified.” 

It  is  thus  made  clear  in  a  form  excluding  any  doubt  that 
the  Umpire  may  move  to  a  decision  only  if  two  prerequi¬ 
sites  are  fulfilled,  viz. : 

1.  A  formal  disagreement  of  the  two  National  Commis¬ 
sioners  on  the  controversial  question  submitted  to  them 
for  opinion  or  decision  must  exist. 

2.  Both  National  Commissioners  must  have  certified  this 
disagreement  in  written  form. 

Neither  of  these  two  conditions  existed  in  the  present 
case. 

(Comment)  on  1.  A  disagreement  of  the  National  Com¬ 
missioners  in  the  sense  of  the  provisions  of  the  Agreement 
of  August  10,  1022  did  not  exist  either  with  respect  to  sub¬ 
stance  or  form.  The  status  of  the  deliberations  at  the  time 
of  the  withdrawal  of  the  German  Commissioner  is  evi¬ 
denced  by  a  letter  which  the  American  Commissioner  ad¬ 
dressed  to  Your  Excellency  on  March  3,  1939,  and  in  which 
he  made  the  following  statement: 

214  “.  .  .  \Ye  thereupon  proceed  to  examine  the  whole 

record  to  determine  from  that  record  whether  the 
American  case  had  been  proven.  It  was  while  the  Commis¬ 
sion  was  engaged  in  examining  this  question  that  Dr. 
Ileucking’s  action  in  regard  to  his  retirement  was  taken.” 

In  connection  with  the  statements  which  Dr.  Ileucking 
makes  in  his  letter  of  March  3,  withheld  by  the  American 
Commissioner,  the  statement  of  the  American  Commis¬ 
sioner  shows  plainly  that  the  deliberations  of  the  Commis¬ 
sion  had  not  yet  led  to  a  disagreement.  Hence  there  was 
absolutely  no  factual  basis  for  the  assertion  made  in  the 
“decision”  of  the  Empire:  “"Within  the  meaning  and  in¬ 
tent  of  this  agreement  .  .  .  there  exists  a  disagreement  be¬ 
tween  the  two  National  Commissioners.” 

(Comment)  on  2.  There  was  never  submitted  to  the 
American  Umpire  a  written  certificate  of  disagreement 
prepared  by  the  two  National  Commissioners.  He  had 
before  him  merely  a  document  prepared  and  signed  by  the 
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American  Commissioner  by  himself,  to  which  thero  was 
annexed  a  so-called  vote  of  the  American  Commissioner. 

i 

Of  course,  such  a  document  is  not  a  certificate  in  the  sense 
of  the  Rules  of  Procedure  ciled  above. 

4.  The  content  of  the  “decision”  of  the  American  Um¬ 
pire  and  the  American  Commissioner  gives  reason  for  the 
most  serious  representations.  It  provides  in  a  striking  way 
a  confirmation  of  the  events  which  led  the  German  Com¬ 
missioner  to  withdraw. 

The  German  Commissioner  made  use  of  the  right  of 
withdrawal  which  is  open  to  the  Members  of  international 
commissions  at  any  time,  and  moreover  is  also  expressly 
provided  in  Article  II  of  the  Agreement  of  Ajugust 
215  10,  1922,  when  during  the  course  of  the  deliberations 

it  became  more  and  more  evident  to  him  that  the 
American  Umpire  was  most  strongly  biased  in  favf>r  of 
the  American  private  parties  concerned  and  against!  Ger¬ 
many.  Two  phases  of  the  deliberations  in  which  thisj  pre¬ 
judiced  view  was  shown  with  special  clearness  were  char¬ 
acterized  as  follows  by  the  German  Commission  in  his  let¬ 
ter  to  the  American  Umpire,  of  March  1,  1939: 

“.  .  .  In  respect  to  the  latest  of  our  claims  you  in¬ 
troduced  as  your  main  point  a  point  which  was  not  jnadc 
by  the  claimants  at  all  and  which,  as  far  as  1  am  a^vare, 
never  was  argued  .  .  .1  cannot  shut  my  eyes  to  the  fact  that 
in  my  opinion  it  is  not  compatible  with  the  position  of  an 
umpire  and  it  shows  a  bias  if  the  Umpire  makes  points 
and  liases  his  decisions  on  them  which  are  not  advanced 
by  the  party  favored  by  them.  The  Umpire  actually  as¬ 
sumes  by  such  a  procedure  the  attitude  of  a  legal  advisor 
for  the  favored  party  and  does  so  under  circumstances 
under  which  the  other  side  can  no  longer  expect  equal  jus¬ 
tice. 

“. . .  It  has  become  clear  to  me  during  those  days  that  anY 
argument  advanced  by  the  claimants  at  once  attracts  your 
attention  and  evokes  the  idea,  ITow  could  it  be  collaborated? 
Anv  anv  argument  advanced  in  favor  of  the  defendants  at 
once  evokes  in  you  the  idea,  How  can  it  be  refuted?” 

The  German  Commissioner  supplemented  this  remark 
with  the  depiction  of  the  behavior  of  the  American  Um¬ 
pire  during  the  discussion  of  certain  concrete  portions  of 


204  Z.  &  F.  ASSETS  REALIZATION*  CORP.  ET  AL.  VS.  HULL  ET  AL. 


the  matter  in  the  case  and  concluded  his  letter  with  the 
statement : 

“The  result  to  which  I  have  come  is  that  it  is  impossible 
for  me  to  cooperate  in  a  procedure  which  no  longer  offers 
to  both  parties  equally  the  usual  guarantee  of  a  decision 
arrived  at  in  a  really  judicial  way.” 

This  statement  carries  all  the  more  weight  as  the  Ameri¬ 
can  Umpire  could  find  only  the  following  answer  to  the 
letter  of  the  German  Commissioner  of  March  1,  which, 
as  shown,  did  not  contain  any  accusations  kept  on 
21 G  a  general  plane,  but  described  in  detail  concrete  oc¬ 
currences  in  the  deliberations: 

“I  do  not  propose  to  enter  into  any  controversy  with  re¬ 
spect  to  the  statements  contained  in  your  letter  other  than 
to  say  that  they  are  unjustified  and,  in  my  opinion,  present 
a  wholly  false  picture  of  our  deliberations.” 

The  “decision”  of  the  American  Umpire  and  the  Ameri¬ 
can  Commissioner  of  June  lo  affords  clear  proof  for  the 
statements  of  the  German  Commissioner.  Characteristic 
of  this  is  in  itself  the  fact  that  the  American  Umpire  did 
not  discuss  the  facts  in  the  case  exhaustively  in  his  own 
remarks,  as  he  had  done  in  his  earlier  decisions  but  himself 
wrote  a  “decision”  containing  only  a  few  paragraphs,  but 
for  the  rest  accepted  the  vote  of  the  American  Commis¬ 
sioner  and  made  it  the  substance  of  his  decision.  Even  a 
hasty  examination  of  the  “decision”  thus  made  up  dis¬ 
closes  the  character  of  a  document  in  which  the  German 
Government  is  viewed  and  treated  as  an  opponent  in  liti¬ 
gation.  This  attitude  is  characterized  with  special  clear¬ 
ness  by  the  appearance  in  a  considerable  number  of  places 
of  expressions  such  as  “we  have  proven”  and  “we  have 
shown”,  which  do  not  indicate  the  deliberations  of  a  judge 
but  are  entirely  natural  for  an  advocate  who  sees  it  as  his 
duty  to  prove  his  case  against  his  opponent.  In  addition 
it  must  also  be  brought  out  that  in  astonishingly  numerous 
places  the  evidence  arguing  in  favor  of  Germany  is  rep¬ 
resented  as  unessential  or  is  made  light  of,  while  simple 
statements  made  by  the  American  Agent  against  Germany 
are  not  only  accepted  without  reserve,  but  their  significance 
is  even  emphasized.  Further,  innumerable  are  the  places 
at  which  statements  of  witnesses  of  the  American 
217  Government  are  sustained  in  the  “decision”  with- 
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out  criticism  as  entirely  conclusive  and  true,  while  Ger¬ 
man  counter-proofs  and  German  assertions  against  mater¬ 
ial  of  this  sort  are  treated  as  nonexistent. 

In  this  connection  the  treateiaent  of  the  statement  ojf  an 
expert  witness  of  the  complainants,  who  designated  thej  dis¬ 
puted  “Herrmann  report”  as  a  genuine  document,  deserves 
special  mention.  On  the  German  side  reference  had  peen 
made  to  material  contained  in  the  record,  which  plainly  re¬ 
futed  the  conclusions  of  this  expert.  This  German  declara¬ 
tion  was  not  only  left  unmentioned  by  the  rump  Com^nis- 
sion  in  its  “decision”,  but  it  cited  instead,  in  ordei'  to 
show  the  witness  to  be  dependable  and  qualified,  alleged 
pieces  of  evidence,  which  had  not  been  mentioned  ini  the 
case  at  all,  and  therefore  did  not  belong  to  the  material  in 
the  case,  and  hence  must  have  been  brought  to  the  knowl¬ 
edge  of  the  American  Umpire  and  the  American  Commis¬ 
sioner  subsequently  and  outside  the  proceedings. 

A  further  evidently  wrong  conclusion  of  the  Umtoire 
refers  to  the  thesis  upon  which  the  “decision”  of  the  rjimp 


Commission  is  founded,  viz.  that  the  Black  Tom  case  jand 
the  Kingsland  case  are  proven  if  the  so-called  “Herrmjann 
report”  is  genuine.  On  this  point  the  American  Umpire 
merely  states  in  the  ‘decision”  that  this  consequence  is 
admitted.  The  German  Agent,  by  whom  alone  such  an  ad¬ 
mission  could  bo  made,  has  never  made  such  a  statemjent. 
On  the  contrary,  when  the  “Herrmann  report”  was  dis¬ 
cussed  before  the  Commission  for  the  first  time,  it  wasj  ex¬ 
plicitly  declared  by  the  German  Agent  that  the  “repolrt” 
would  not  prove  the  allegation  of  the  complainants 
21 S  even  if  it  were  genuine,  which  was  not  the  case.  In 
the  written  statement  submitted  by  the  Genjnan 
Agent  in  preparation  for  the  last  verbal  discussion,  it  jwas 
also  specially  brought  out  that  every  assertion  of  | the 
American  Agent  is  opposed  by  Germany  unless  its  coriject- 
noss  is  explicitly  admitted. 

The  German  Government  is  further  compelled  to  point 
out  with  all  emphasis  that  the  American  Umpire  has  shpwn 
a  complete  reversal  of  his  opinion  in  the  judgment  on  | the 
“Herrmann  report”,  considered  by  him  so  important!  in 
so  far  as  its  intrinsic  value  as  evidence  is  concerned.  When 
the  American  Umpire  investigated  the  question  of  the 
genuineness  of  the  “Herrmann  report”  in  1932  and  jde- 
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tided  on  it,  he  designated  the  contradictory  statements  of 
the  witnesses  and  experts  of  the  two  parties  as  inconclu¬ 
sive.  In  contrast  to  this,  he  placed  decisive  weight  on 
the  intrinsic  value  of  the  document  itself  as  evidence.  The 
result  of  his  exhaustive  investigation  and  judgment  of  this 
intrinsic  value  as  evidence,  the  naming  of  persons  and 
places  and  the  depiction  of  current  and  past  events  in  the 
report,  was  summarized  as  follows  by  the  American  umpire 
in  the  decision  of  December  3,  1932 : 

“But  enough  has  been  said  to  show  in  how  extraordinary 
a  manner  this  document  dovetails  with  all  the  important 
and  disputed  points  of  claimant’s  case  and  how  pat  all 
these  references  are,  not  to  the  request  for  funds  but  to 
the  claimants’  points  of  proof — this  aside  from  the  absurd- 
itv  of  sending  this  unnecessarv  information  into  an  enemy 
country  to  a  suspected  spy  then  under  surveillance.” 

After  the  Umpire  had  considered  two  further  suspicious 
but  less  important  factors,  he  closed  his  judgment  on  the 
“Herrmann  report”  with  the  statement: 

219  “.  .  .  The  silent  but  persuasive  intrinsic  evidence 

makes  it  impossible  to  reach  a  conclusion  in  favor 
of  the  claimants  and  against  Germany.” 

These  statements  of  the  Umpire,  independent  of  any 
biased  allegations  and  of  external  evidence,  were  bound 
also  to  remain  unalterable  for  the  whole  future,  just  as 
the  content  of  the  document  upon  which  they  were  based 
remained  unalterable. 

The  difficulty  arising  out  of  this  with  respect  to  the 
overthrowing  of  his  own  decision  was  pushed  aside  by  the 
American  Umpire  with  the  simple  statement  that  further 
study  had  converted  him  to  the  opinion  that  the  intrinsic 
evidence  confirmed  the  genuineness  of  the  “Herrmann  re¬ 
port.”  That  he  had  called  “absurd”  in  December  1932 
was  now  illuminating;  what  he  had  then  designated  as  im¬ 
possible,  incredible  and  improbably  now  became  convinc¬ 
ing,  credible  and  explicable.  Without  going  into  detail  as 
to  the  points  on  which  his  earlier  decision  on  the  intrinsic 
evidence  of  the  “Herrmann  report”,  the  reasons  for  which 
were  given  in  such  conclusive  form,  had  now  proved  to  be 
faulty,  he  states  in  a  few  words  that  the  renewed  argu¬ 
ment  and  a  further  exhaustive  study  of  the  content  of  the 
report  (which,  according  to  the  explicit  statement  in  his 
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1932  decision,  he  had  already  investigated  and  evaluated 
most  thoroughly  at  that  time)  as  well  as  further  study  of 
the  statements  of  two  witnesses  and  of  the  records  as  tjiev 
existed  at  the  time  of  the  Hague  pleadings,  (again  mate  rial 
which  the  Umpire  had  investigated  most  thoroughly  prior 
to  the  decision  of  December  3,  1932)  had  led  to  this  reversal 
of  his  opinion. 

These  facts  speak  more  strongly  than  any  criticism 
can  do. 

220  5.  How  little  disposed  the  American  Umpire  was 
to  concern  himself  with  the  German  evidence  fjnd 

how  he  placed  himself  above  recognized  principles  of  in¬ 
ternational  law  and  also  above  the  firmly  grounded  prac¬ 
tice  of  the  Commission  with  respect  to  decisions,  is  shown 
by  the  treatment  of  the  case  of  the  Agency  of  Canad  an 
Car  and  Foundry  Company,  which  was  chiefly  concerned  in 
the  Kingsland  case. 

It  was  absolutely  clear  to  the  Commission  that  all  of 
the  shares  of  stock  of  this  concern,  which  had  been  inac¬ 
tive  for  many  years,  belonged  to  a  Canadian  corporation 
domiciled  in  Montreal,  and  that  consequently  the  claims  of 
this  complainant  were  made  exclusively  for  the  benefit  of 
Canadian  interests.  According  to  practice  supported  by 
several  decisions  of  the  Commission,  the  claims  of  the 
Agency  of  Canadian  Car  and  Foundry  Company  did  riot 
come  within  its  jurisdiction  at  all.  Although  the  Commjis- 
sion  is  to  view  this  view  in  and  of  itself  (sun  sponte),  the 
German  Agent  had  also  submitted  a  formal  proposal  jin 
which  he  asked  that  the  application  for  reopening  of  t)ie 
case  submitted  for  the  benefit  of  the  Canadian  intersts  be 
rejected  a  limine  in  view  of  their  lack  of  American  nation¬ 
ality.  A  few  days  before  the  beginning  of  the  oral  final  ar¬ 
guments,  the  German  Agent  submitted  also  a  printed 
statement  giving  the  reasons  in  detail  for  this  stand. 
Lastly,  the  German  Commissioner,  in  his  letter  of  March 
3,  1939,  withheld  by  the  American  Commissioner,  pointed 
out  the  fact  that  the  question  of  nationality  of  the  com¬ 
plainant  Canadian  company  belonged  among  those  poiujts 
which  the  Commission  would  have  to  investigate  before  t  ie 
promulgation  of  a  decision.  It  has  become  known 

221  to  the  German  Government  that  American  companies 
which  are  holders  of  older  awards  have  requested 
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the  United  States  Government  to  refuse  its  protection  to 
the  Canadian  claims  and  that  they  were  informed  that  the 
question  of  handling  the  claims  of  the  Agency  of  Canadian 
Car  and  Foundry  Company  would  have  to  be  decided  by  the 
Commission. 

The  American  Umpire  and  the  American  Commissioner, 
however,  did  not  express  themselves  at  all  on  this  question, 
which  is  decisive  with  regard  to  claims  to  several  million 
dollars,  and  they  did  not  even  find  it  necessary  to  mention 
the  existence  of  the  opposition  raised  by  the  German  Gov¬ 
ernment. 

The  German  Government  finds  itself  compelled  to  enter 
a  most  emphatic  protest  against  this  also.  The  approval 
of  claims  of  Canadian  interested  parties  in  a  procedure 
which  the  German  Government  and  the  United  States  Gov¬ 
ernment  have  established  for  the  settlement  of  claims  of 
American  citizens  is  null  and  void. 

6.  In  the  last  arguments  before  the  Commission,  the 
procedure  was  limited  strictly  to  the  preliminary  question 
of  the  alleged  misleading  of  the  Commission,  as  had  been 
maintained  bv  the  American  Agent.  Hence  the  German 
Agent  refrained  at  this  stage  of  the  proceedings  from  tak¬ 
ing  any  stand  on  that  point  and  refrained  from  the  sub¬ 
mission  of  counter  evidence  on  all  points  which  in  his 
opinion  were  irrelevant  to  the  preliminary  question  of 
“misleading”,  and  without  regard  to  the  question  of 
whether  they  would  be  of  essential  importance  in  case  of 
a  possible  reopening  of  the  proceedings  on  the  main  ques¬ 
tion,  that  is  on  the  responsibility  of  Germany.  He 
222  was  able  to  follow  this  course  with  all  the  less  hesita¬ 
tion,  as  it  corresponded  to  the  principles  which  the 
Umpire  had  established  in  a  decision  of  November  9,  1935. 
The  German  Agent  also  explicitly  invoked  these  considera¬ 
tions,  determining  his  behavior,  in  explaining  his  action  in 
the  case. 

If  the  Commission,  in  opposition  to  the  opinion  of  the 
German  Agent,  considered  as  essential  a  point  which  he 
held  to  be  unessential  and  did  not  discuss  in  his  written 
statements  or  his  arguments,  it  should  have  called  his  at¬ 
tention  to  that  fact  and  should  have  called  on  him  for  a 
statement  with  respect  thereto.  This  duty  arising  out  of 
general  rules  of  procedure  was  explicitly  laid  down  in  the 
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Regulations  on  Procedure,  which  the  Commission  estab¬ 
lished  for  the  proceedings  in  the  Black  Tom  and  Kijngs- 
land  cases  in  its  order  of  March  29,  1929,  and  which,  in 
view  of  the  tens  of  thousands  of  pages  of  material  inj  the 
cases,  were  intended  to  prevent  the  possibility  of  conclu¬ 
sions  being  drawn,  to  the  disadvantage  of  one  party,  flrom 
failure  to  discuss  single  phases  of  this  enormous  amount 
of  evidence.  The  essential  provisions  of  the  Order  of  the 
Commission  of  March  29,  1929  (Rule  Ill)  reads  as  follows: 

“If  any  member  of  the  Commission  considers  a  point 
not  orally  argued  one  which  should  be  taken  into  account 
in  the  Commission’s  decision,  counsel’s  attention  wil(  be 
called  thereto  during  the  progress  of  the  argument  or  Sub¬ 
sequent  thereto,  and  counsel  for  both  parties  will  be  g^ven 
an  opportunity  to  discuss  same  on  the  oral  argument)  or 
to  file  written  or  printed  briefs  within  a  time  to  be  fixed 
by  the  Commission  covering  such  particular  point  j  or 
points.” 

Xot  only  have  the  American  Umpire  and  the  American 
Commissioner  disregarded  this  binding  rule  of  procedure, 
but  they  have  also  made  the  statement  at  various  places 
in  their  “decision”  that  the  German  Agent  had  not 
223  expressed  himself  regarding  assertions  of  the  Ameri¬ 
can  Agent.  Important  conclusions  are  drawn  in  the 
“decision”,  to  the  disadvantage  of  Germany,  from  this 
alleged  silence. 

7.  The  violations  of  procedure  stated  in  the  foregoing 
reached  their  culmination  in  the  occurrences  following  the 
reading  aloud  of  the  “decision”,  to  illustrate  which  I  shogld 
like  to  make  the  following  preliminary  remarks  on  the 
state  of  the  proceedings  at  that  time: 

As  I  have  already  brought  out  once,  the  proceedings  were 
strictly  limited  to  the  preliminary  question  of  whether  the 
Commission  should  revoke  the  unanimous  decision  of  Oc¬ 
tober  lb,  1930,  rejecting  the  complaints  in  full,  and  should 
grant  reopening  of  the  proceedings.  The  material  question 
of  the  justification  of  the  claims,  which  is  entirely  separate 
from  the  preliminary  question  of  a  possible  reopening,  had 
been  postponed  and  could  be  decided,  if  at  all,  only  after 
carrying  out  of  the  procedure  after  reopening.  This  plslin 
method  of  procedure,  established  by  the  Commission  itsejlf, 
thus  presupposed  a  decision  on  the  proposal  for  reopenipg 
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tin*  proceedings.  Not  until  after  a  possible  pronouncement 
of  a  favorable  decision  could  and  should  the  main  ques¬ 
tion  he  entered  upon  in  the  proceedings,  and  not  until  after 
the  conclusion  of  these  proceedings  could  the  question  of 
the  responsibility  of  Germany  have  been  submitted  to  the 
two  National  Commissioners  for  decision  and,  in  case  of  a 
possible  disagreement  of  the  Commissioners,  to  the  Um¬ 
pire  for  the  granting  of  an  award.  Any  proceedings  that 
might  have  become  necessary  respecting  the  amount  of  the 
damage  allegedly  caused,  the  method  of  proving  this 
224  and  tlu*  proof  of  any  financial  claims  of  the  com¬ 
plainants  arising  therefrom  would  have  been  re¬ 
served  for  a  stili  further  stage  in  the  proceedings.  In  the 
correspondence  exchanged  in  the  years  1927  and  1928  the 
fully  empowered  representatives  of  both  Governments  had 
agreed  that  this  last  set  of  questions  should  be  taken  up 
only  in  case  the  Commission  should  decide  that  Germany 
was  responsible  in  one  of  the  two  cases  or  both  of  them, 
and  not  until  then.  As  a  matter  of  course,  Germany  and 
the  United  States  would  have  the  right  to  submit  evidence 
and  written  statements  in  the  proceedings,  if  any,  regard¬ 
ing  the  alleged  responsibility  of  Germany  and  in  any  fur¬ 
ther  proceedings  as  to  the  amount  of  the  claims,  and  also 
to  demand  oral  arguments  thereon  if  necessary.  In  the 
expectation  that  the  American  Agent  and  also  the  Com¬ 
mission  would  observe  this  agreement  faithfully,  the  Ger¬ 
man  Agent  had  not  taken  any  stand  with  respect  to  the 
American  evidence  on  the  amount  of  damage  and  had  not 
introduced  opposing  evidence  of  any  kind. 

The  Commission  itself  has  made  plain  this  legal  situa¬ 
tion  in  unmistakable  form  in  two  decisions  which  it  issued 


in  order  to  establish  directions  for  the  two  National  Agents 
regarding  the  scope  and  the  form  of  the  action  taken  by 
them  in  the  written  as  well  as  the  oral  proceedings.  When 
in  1 935  the  American  Agent  adopted  the  surprising  view 
that  the  next  decision  of  the  Commission  ought  to  cover 
both  the  preliminary  question  of  reopening  and  also  the 
question  of  the  responsibility  of  Germany,  the  Umpire 
stated  in  a  decision  of  July  29,  1935: 

“  .  .  .  The  first  step  is  the  determination  whether  the 
claimants’  assertions  as  to  fraud,  et  cetera,  are  made 
225  out  .  .  .  The  relevancy  and  weight  of  evidence  upon 
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the  comparatively  narrow  issue  made  by  the  petition  a|nd 
answer  will  be  one  tiling;  the  relevancy  and  weight  of 
evidence  upon  the  merits  if  a  rehearing  be  granted 
will  be  quite  a  different  thing  .  .  .  Germany  insists  that  tfhe 
preliminary  question  be  determined  separately.  I  am  j of 
the  opinion  that  is  her  right.  The  next  hearing,  there¬ 
fore,  will  be  upon  the  question  of  reopening  vel  non  and 
not  upon  the  merits/' 

A  second  time  the  Commission  confirmed  this  legal  status 
in  the  unanimous  decision  of  June  3,  1930,  in  which  it  de¬ 
clared  : 

.  .  Before  the  Hague  Decision  may  be  set  aside  tjhe 
Commission  must  act  upon  the  claimants’  petition  for  Re¬ 
hearing.  Whether  upon  the  showing  made,  the  Commis¬ 
sion  should  grant  a  rehearing,  unless  Germany  shall  agilee 
to  a  different  course,  must,  under  the  Commission’s  Deci¬ 
sion  of  July  29,  1933,  be  determined  by  a  hearing  separate 
from  and  distinct  from  any  argument  on  the  merits.  Berth 
parties  are  entitled  to  file  evidence  (and  to  exchange  briefs) 
as  are  in  the  proceedings  in  which  a  ruling  for  reopening' 
is  sought  as  in  the  subsequent  proceedings  dealing  with 
the  merits,  should  such  a  ruling  be  granted .  ” 

It  could  not  in  fact  be  made  clearer  that  on  the  basis 
of  the  oral  arguments  then  in  prospect,  which  took  place  in 
Januarv  1939,  a  decision  could  and  would  not  be  issued 
on  any  other  question  than  the  justification  or  non-justi¬ 
fication  of  the  American  Agent’s  motion  for  reopening. 

Jn  spite  of  this  unambiguous  legal  situation,  the  Ameri¬ 
can  Agent  made  the  plea  at  the  ‘•session”  of  the  rump 
Commission  that  awards  be  granted  in  favor  of  the  pri¬ 
vate  interests  concerned.  As  this  demand  involved  the 
question  of  the  responsibility  of  Germany  and  the  question 
of  the  amount  of  the  damages  allegedly  arising, 
the  Commission  (assuming  that  it  was  capable  at  all  of 
making  a  decision)  would  certainly  have  had  to  reject  the 
application  of  the  American  Agent,  in  accordance  with  ijs 
decisions  cited  above,  binding  upon  itself  and  thje 
22(>  Agents  of  the  two  Governments.  However,  tlie 
American  Umpire  took  the  absolutely  unjustifiable 
step  of  approving  the  pet «tion  forthwith,  by  declaring: 

•‘In  view  of  what  appeal’s  in  the  record,  and  based  up<^n 
the  American  Agent’s  motion,  the  Commission  is  prepared 
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to  sign  awards,  to  be  submitted  by  the  American  Agent,  it* 
approved  by  the  Commission  as  to  form.  Those  may  be 
submitted,  and  if  approved  will  be  made  at  a  further  meet¬ 
ing  to  be  called  on  notice.” 

As  I  have  alreadv  stated  in  mv  note  of  Julv  11,  1939, 
this  method  of  procedure  is  an  event  without  parallel  in 
the  history  of  international  commissions  and  courts. 

Without  hesitating  even  for  a  moment  (not  a  single 
minute  had  elapsed  since  the  making  of  the  motion),  the 
American  Umpire  decided,  leaving  out  of  consideration 
entirelv  the  guarantees  given  to  Germanv  bv  himself  and 
the  Commission,  on  extremely  important  questions ,  which 
had  never  been  the  subject  of  proceedings  and  had  never 
been  submitted  to  the  Commission  for  decision  by  the  two 
National  Agents.  In  this  connection  it  must  be  taken  into 
consideration  that  the  Umpire  himself  in  a  decision  of  De¬ 
cember  15,  1933  on  the  cases  in  question,  had  declared  that 
iii  view  of  the  completion  of  the  arguments  of  the  National 
Agents  the  Commission  by  no  means  had  the  freedom  of 
action  of  ordinary  courts  and  could  not  decide  a  disputed 
case  unless  both  Agents  had  given  their  agreement  thereto 
by  written  statements,  lie  said  at  that  time: 


“The  Commission  has  from  its  inception  been  sensible 
of  its  lack  of  power  to  compel  the  closing  of  the  record 
and  the  final  submission  of  any  case  ...  It  has  never,  as 
1  am  advised,  entered  an  order  for  the  final  closing  of  the 
record  in  any  case  without  consent  or  over  objection.  1 
do  not  think  it  has  power  to  do  so.'' 

Plain  language  is  also  used  in  the  order  of  the 
227  American  Umpire  that  the  American  Agent  should 
submit  the  awards  “for  signing  by  the  Commission”.- 
The  Agreement  of  August  10,  1922,  does  not  present  the 
slightest  ground  for  the  authority  to  transfer  unilater¬ 
ally  to  the  Agent  of  one  party  such  important  functions, 

which  are  exelusivelv  the  business  of  the  two  National 

» 

Commissioners.  As  the  German  Agent,  trusting  in  the 
Agreement  made  with  the  American  Agent  in  the  years 
1927  and  1928,  had  failed  entirelv  to  take  anv  stand  with 
regard  to  the  amount  of  the  alleged  damages  or  to  submit 
counter-proof,  the  action  of  the  American  Umpire  means 
that  the  measurement  of  the  amount  of  damage  and  of  the 
claims  is  based  entirely  upon  the  allegations  in  the  case 
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and  the  evidence  which  the  lawyers  of  the  American  ajnd 
Canadian  private  parties  have  assembled,  who  are  mlost 
keenly  concerned  in  the  fixing  of  the  highest  possible 
amounts  of  damage. 

This  method  of  action  of  the  American  Umpire  con¬ 
trary  to  the  rules  and  in  contradiction  to  any  idea  ofj  a 
judicial  decision,  reaches  its  culmination  in  his  announce¬ 
ment  that  the  “Commission”  will  sign  the  awards,  if  tqey 
have  been  approved  by  the  “Commission”  as  to  foriw. 
(“The  Commission  is  prepared  to  sign  awards  to  be  sub¬ 
mitted  by  the  American  Agent,  if  approved  by  the  Coin- 
mission  as  to  form.")  The  statement  made  by  the  Ameri¬ 
can  Umpire  shows  clearly  that  investigation  of  the  sums 
of  damages  established  unilaterally  by  t lie  complainihg 
party  and  without  possibility  of  opposition,  would  ref'pr 
only  to  certain  requirements  as  to  outer  form,  but  not  jto 
the  material  establishment  of  the  amount  of  damages-! — 
and  this  in  a  litigation  between  two  sovereign  Gov- 
228  ernments,  in  which  the  uninvestigated  claims  amount 
to  approximately  $40,000,000! 

The  statement  of  reasons  for  the  decision  of  the  Ameri¬ 
can  Umpire,  that  he  was  acting  “in  view  of  what  appears 
in  the  record”  and  was  taking  as  a  basis  “the  motion  <j>f 
the  American  Agent”  (“In  view  of  what  appears  in  the 
record  and  based  upon  the  American  Agent's  motion”),  is 
adapted  only  to  emphasize  the  arbitrary  character  of  h  s 
action.  Xot  one  single  fact  is  contained  in  the  record  which 
could  form  a  basis  for  hi*  decision  above.  As  far  as  the 
motion  of  the  American  Agent  that  is  referred  to  is  con¬ 
cerned,  the  latter  was  restricted  to  the  following  unsub¬ 


stantiated  assertion: 

”...  In  view  of  the  attitude  of  Germany,  as  expressed  in 
the  communications  between  the  German  Commissioner  arid 
the  Umpire  and  the  American  Commissioner,  and  the  con|i- 
munication  between  the  German  Embassy  and  the  Secre¬ 
tary  of  State  of  the  United  States,  it  is  apparent  that  Ger¬ 
many  does  not  intend  to  take  any  further  part  in  the  pro¬ 
ceedings  before  this  Commission,  and  seeks  to  avoid  a  final 
conclusion,  and  frustrate  the  work  of  the  Commission.” 

It  is  evident  from  this  that  the  American  Umpire  based 
decisions  of  the  very  greatest  importance  not  upon  facth 
according  to  the  record  but  contented  himself  with  onej- 
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sided  partisan  assertions  which  represented  an  arbitrary 
evaluation  and  interpretation  by  the  American  Agent  of 
my  note  of  June  10,  1939,  addressed  to  Your  Excellency 
and  the  two  letters  of  the  German  Commissioner  of  March 
1st.  It  does  not  need  to  be  explained  that  such  evaluations 
and  interpretations  cannot  serve  a>  the  basis  for  an  im¬ 
portant  motion  in  a  case  or  in  fact  for  a  decision,  entirely 
aside  from  the  fact  that  the  communications  of  the  with¬ 
drawing  German  Commissioner  were  not  submitted 

229  in  full  at  the  “session”  of  the  rump  Commission,  the 
specially  significant  letter  of  March  3,  1939,  being 

omitted,  and  were  entered  in  the  record  of  the  session  in 
that  form.  The  interpretation  which  the  American  Agent 
gave  to  the  statements  in  mv  note  to  Your  Excellency  of 
June  ID,  1939,  and  to  the  written  remarks  of  the  German 
Commissioner  was  in  every  respect  baseless  and  arbitrary; 
the  documents  do  not  contain  a  single  word  that  might 
justify  his  assertions. 

The  American  Umpire  has  and  had  no  authority  at  all 
to  concern  himself  with  the  motion  to  grant  awards.  As 
1  have  had  occasion  to  remark  repeatedly,  the  statute  of 
the  Commission  established  the  principle  that  the  discus¬ 
sion  and  investigation  of  all  matters  brought  before  it  is  in 
the  first  place  exclusively  the  business  of  the  two  National 
Commissioners.  They  compose  the  Commission.  The  Um¬ 
pire  can  act  only  under  certain  fully  defined  conditions, 
and  his  duty  is  strictly  limited  “to  deciding  on  all  cases 
in  which  the  Commissioners  might  be  of  differing  opin¬ 
ions”. 

The  motion  of  the  American  Agent  asking  for  the  issu¬ 
ance  of  awards  was  not  discussed  by  both  Commissioners  at 
any  stage  of  the  procedure  before  the  Commission  nor 
was  it  the  subject  of  an  exchange  of  opinions  between  the 
Commissioners.  Therefore  there  is  not  the  remotest  pos¬ 
sibility  of  speaking  of  the  occurrence  of  a  disagreement  of 
the  National  Commissioners,  which  is  an  indispensable  pre¬ 
requisite  for  the  Umpire  to  concern  himself  with  the  mat¬ 
ter  and  make  a  decision.  The  decision  made  by  the  Ameri¬ 
can  Umpire  on  this  question  is  a  function  which  he  usurped 
in  violation  of  the  statute  of  the  Commission. 

230  To  sum  up,  it  appears  therefore  that  the  “deci¬ 
sion”  of  the  American  Umpire,  which  contemplates 
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the  issuance  of  awards,  was  issued  in  disregard  and  Viola¬ 
tion  of  essential  provisions  of  the  statute  of  the  Commis¬ 
sion,  essential  agreements  between  the  German  Government 
and  the  United  States  Govorment,  essential  rules  of  pro¬ 
cedure  and  binding  decisions  of  the  full  Commission,  the 
observance  of  which  would  have  been  the  absolute  dujty  of 
the  American  Umpire.  (The  Agreement  between  tilt  two 
governments  of  August  10,  1022;  the  Rules  of  Procedure 
established  jointly;  the  Decisions  of  tin*  Commissiojn  of 
July  29,  1935  and  July  3,  193G,  as  well  as  the  agreement  of 
the  Agents  of  the  two  Governments  of  the  years  1927j  and 
1928  on  the  treatment  of  the  question  of  the  amount  of 
alleged  damages.) 

Accordingly  the  acts  and  orders  of  the  American  Um¬ 
pire  and  the  American  Commissioner  since  March  1,  1939, 
among  them  tin*  reopening  of  the  proceedings  in  the  Clack 
Tom  and  Kingsland  cases,  the  “decision”  of  the  Un  pire 
and  the  American  Commissioner  on  the  responsibility  of 
Germany  in  both  cases,  and  the  arbitrary  granting  of 
awards  by  the  American  Umpire,  are  null  and  void.  jAny 
awards  which  the  American  Umpire  and  the  American 
Commissioner  might  issue  on  the  basis  of  these  measures 
are  likewise  null  and  void.  They  can  never  form  the  basis 
for  a  financial  obligation  of  Germany.  A  document  wfhich 
has  been  drawn  up  without  any  collaboration  of  the  Ger¬ 
man  Commission  can,  besides,  never  be  considered  oir  ac¬ 
cepted  as  an  award  of  the  “Mixed  Commission.” 

Bv  direction  of  mv  Government  I  therefore  hi  iso 
•  • 

231  once  more  the  most  emphatic  representations  against 
all  violations  of  the  rules  of  procedure  and  illjegal 
acts  of  the  American  Umpire  disclosed  in  this  note.  1  am 
directed  to  protest  against  all  further  measures  planned 
by  the  American  Umpire,  the  American  Commissioner 
and  the  American  Agent,  which  are  aimed  at  securing 
awards  in  the  Black  Tom  and  Kingsland  cases.  1  request 
Your  Excellency  to  advise  the  Treasury  Department  of 
the  United  States,  upon  which  the  payment  of  awards  is 
incumbent,  of  the  contents  of  this  note,  and  I  should  be 
grateful  if  one  copy  of  this  note  were  also  sent  to  the 
American  Umpire  and  one  to  the  American  Commissioner. 

By  direction  of  my  Government,  1  should  like  to  express 
the  hope  that  the  United  States  Government  does  not  ap- 
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prove  of  the  violations  of  procedure  discussed  in  this  note 
and  that  it  will  find  some  way  of  quashing  them,  in  order 
to  restore,  in  collaboration  with  the  German  Government, 
the  basis  existing  before  the  beginning  of  these  violations 
of  procedure,  upon  which  the  proceedings  can  be  brought 
to  a  conclusion  in  an  orderly' way. 

Accept,  Mr.  Secretary  of  State,  the  renewed  assurance 
of  iiiv  most  distinguished  consideration. 

THOMSEN. 

His  Excellencv 
MR.  CORDELL  HULL, 

Secretary  of  State  of  the  United  Staten, 

Washington,  D.  C. 

232  Exhibit  28 

Department  of  State 
Washington 

October  18,  1939 

My  dear  Mr.  Garnett: 

In  conformity  with  a  request  of  Herr  Hans  Thomsen, 
German  Charge  d ’Affaires  ad  interim,  I  enclose  a  copy  of 
(lie  translation  of  his  note  of  October  3,  1939  in  relation  to 
proceedings  before  the  Mixed  Claims  Commission,  United 
States  and  Germany,  regarding  the  so-called  sabotage 
claims.  I  also  enclose  a  copy  of  the  Department’s  reply  to 
the  above-mentioned  communication. 

Sincerely  yours, 

CORDELL  HULL. 

Enclosures : 

1.  Translation. 

2.  Department’s  reply. 

The  Honorable 

CHRISTOPHER  B.  GARNETT, 

Commissioner.  Mixed  Claims  Commission , 

United  States  and  Germany, 

Washington,  D.  C. 
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Exhibit  29 


l 

,  b; 


October  18,  1939. 

Sir: 

I  acknowledge  the  receipt  of  your  note  of  October  3,  1^39 
with  reference  to  proceedings  of  the  Mixed  Claims  Com¬ 
mission,  United  States  and  Germany,  in  relation  to  the 
so-called  Black  Tom  and  Kingsland  cases  pending  before 
that  tribunal. 

In  conformity  with  your  request,  copies  of  a  translation 
of  your  note  under  acknowledgment  are  being  forwarded 
to  the  Secretary  of  the  Treasury,  the  Umpire,  and  the 
Commissioner  appointed  by  the  United  States. 

I  must  refrain  from  engaging  a  discussion  of  the  varibus 
complaints  and  protests  set  out  in  your  communication 
and  content  myself  by  stating  that  since  the  Department 
is  without  jurisdiction  over  the  Commission  I  consider  tjhat 
it  would  be  highly  inappropriate  for  it  to  intervene  directly 
or  indirectly  in  the  work  of  the  Commission  or  to  endeavor, 
in  the  slightest  manner,  to  determine  the  course  of  its 
proceedings. 

I  have  entire  confidence  in  the  ability  and  integrity  of 
the  Umpire  and  the  Commissioner  appointed  by  the  United 
States  despite  your  severe  and,  I  believe,  entirely  unwjar-' 
ranted  criticisms,  and  1  am  constrained  to  invite  your  | at¬ 
tention  to  the  fact  that  the  remarkable  action  of  the  Com¬ 
missioner  appointed  by  Germany  was  apparently  designed 
to  frustrate  or  postpone  indefinitely  the  work  of  the  Com¬ 
mission  at  a  time  when,  after  years  of  labor  on  the  par¬ 
ticular  cases  involved,  it  was  expected  that  its  func- 
234  tions  would  be  brought  to  a  conclusion. 

Accept,  sir,  the  renewed  assurances  of  my  high 
consideration. 

CORDELL  HULL 

HERR  HANS  THOMSEN, 

German  Charge  dr Affaires  ad  interim. 

Affidavit  of  John  J .  MeCloy 
Filed  November  30,  1939 


*>33 


John  J.  McCloy,  being  duly  sworn,  deposes  and  savs:j 
I  am  an  attorney  at  law  and  a  member  of  the  firm  j  of 
Cravath,  de  Gersdorff,  Swaine  &  Wood,  of  New  York,  iX. 
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Y.,  counsel  for  Lehigh  Valley  Railroad  Company,  Agency 
of  Canadian  Car  and  Foundry  Company,  Limited,  Beth¬ 
lehem  Steel  Company,  and  Committee  on  Black  Tom  Island 
Disaster,  which,  except  as  stated  below,  companies  and 
Committee  are  or  represent  all  the  holders  of  awards  of 
the  Mixed  Claims  Commission  granted  pursuant  to  the 
decisions  of  said  Commissioner,  dated  .June  15,  1939,  and 
October  30,  1939,  as  set  forth  in  Exhibit  III  annexed  to 
the  answer  herein  of  intervener  Lehigh  Valley  Railroad 
Company.  I  am  not  counsel  for,  nor  does  any  of  the  above 
named  corporations  or  Committee  represent,  the  claims  of 
Marv  Lcvden  Currv.  Cornelius  ,J.  Levden,  .Jr.,  .John 
236  Leyden  and  Francis  B.  Leyden,  Docket  Xo.  8467, 
upon  which  claims  awards  were  granted  by  the  Com¬ 
mission  as  set  forth  in  said  Exhibit  III. 

Under  the  Settlement  of  War  Claims  Act  of  1928  (45 
Stat.  254),  as  amended,  and  under  the  regulations  of  the 
Treasury  Department  adopted  pursuant  to  the  provisions 
of  said  Act,  as  amended,  payment  by  the  Secretary  of  the 
Treasury  of  the  amounts  due  in  respect  of  awards  by  the 
Mixed  Claims  Commission  must  be  made  upon  the  filing 
with  the  Secretary  of  the  Treasury,  before  March  11,  1940, 
of  an  application  for  such  payment  in  accordance  with  the 
form  provided  for  such  purpose  by  the  Treasury  Depart¬ 
ment,  a  copy  of  which  is  annexed  hereto  as  Exhibit  1. 

Immediately  upon  the  entry  of  awards  in  favor  of  the 
so-called  sabotage  claimants  on  October  30,  1939,  applica¬ 
tions  for  the  pavment  of  such  awards  bv  tin*  Seeretarv  of 
the  Treasury,  in  the  form  annexed  hereto  as  Exhibit  1. 
were  prepared  under  my  supervision  for  all  awardholders 
listed  in  Exhibit  I  annexed  to  the  answer  of  intervener 
Lehigh  Valley  Railroad  Company  (except  for  the  Curry- 
Leyden  claims  referred  to  above).  All  such  applications 
have  been  dulv  filed  with  the  Seeretarv  of  the  Treasure, 
except  in  the  following  cases: 

Commercial  National  Fire  Insurance 
Company  by  Central  Trust  Company 
of  Illinois,  Receiver  Docket  Xo.  8240 

Firemen's  Fund  Insurance  Company  Docket  Xo.  8252 
Lumber  Underwriters  Docket  Xo.  8265 

New  York  &  Boston  Lloyds  Docket  Xo.  8272 
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Ohio  Valley  Fire  &  Marine  Insurance 
Company  by  J.  W.  Jeffers,  Receiver  Docket  No.  8361 
Underwriters  at  American  Lloyds  Docket  No.  ^288 

Underwriters  at  Great  Western  Lloyds  Docket  No.  8289 

Union  Underwriters  of  New  York  Docket  No.  |3290 

i 

237  Applications  for  tile  payment  of  awards  in  the  fore¬ 
going  cases  are  now  being  completed,  and  will  be 
filed  at  the  earliest  possible  date. 

On  November  14,  1939,  1  was  advised  by  the  General 
Counsel  to  the  Secretary  of  the  Treasury  that  althcjugh 
no  question  was  raised  by  the  Treasury  Department  con¬ 
cerning  the  validity  of  the  awards,  the  Secretary  of  j  the 


Treasury  had  been  served  with  a  copy  of  the  complaint 
in  this  action  and  would  decline  to  make  immediate  pay¬ 
ment  on  account  of  such  awards.  Said  General  Counsel 
furnished  me  with  a  copy  of  a  letter,  dated  November  14, 
1939,  addressed  to  Lehigh  Valley  Railroad  Company,  a 
copy  of  which  is  annexed  hereto  as  Exhibit  2,  and  informed 
me  that  the  original  of  such  letter  was  being  sent  to  Lehigh 
Valley  Railroad  Company  and  that  similar  letters  were 
being  forwarded  to  all  other  holders  of  awards  in  respect 
of  the  sabotage  claims  who  had  made  application  for  pay¬ 
ment  thereof. 

JOHN  J.  McCLOY 

Sworn  to  before  me  this  28th  day  of  November,  193(9. 


(Notarial  Seal) 


JOHN  H.  STUCCHIO 
Notary  Public.  Kings  Comity 


Kings  Co.  Clerk’s  No.  933,  Reg.  No.  1210 
N.  Y.  Co.  Clerk’s  No.  383,  Reg.  No.  1S818 
Commission  expires  March  30,  1941 

238  Exhibit  I  is  Treasury  form  designated  Department 
Circular  No.  397  Accounts  and  Deposits,  on  which 
application  to  Secretary  of  Treasury  for  payment  of  awards 
of  Mixed  Claims  Commission,  United  States  and  Germany, 
are  made. 
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239  Exhibit  2 

[Letterhead  oi'J 

Treasury  Department 
Washington 

Nov  14  1939 

Attention:  K.  W.  Barrett, 

Vice  President  and  General  Counsel. 

Dear  Sir: 

Re:  Award  to  Lehigh  Valley  Railroad  Company, 

Docket  No.  8103,  List  No.  1 1,333 

Reference  is  made  to  your  recent  application  for  payment 
of  the  above  award  of  the  Mixed  Claims  Commission, 
United  States  and  Germany. 

On  October  31,  1939,  the  Secretary  of  the  Treasury  was 
served  with  a  copy  of  the  complaint  in  an  action  entitled: 
Z.  <0  F.  Assets  Realization  Corporation  v.  Cordell  Hull, 
Secretary  of  State,  and  Henry  M  orgenthan,  Secretary  of 
the  Treasury,  brought  in  the  District  Court  of  the  United 
States  for  the  District  of  Columbia,  relative  to  the  awards 
of  the  Mixed  Claims  Commission,  United  States  and  Ger¬ 
many,  on  the  so-called  sabotage  claims. 

No  payments  on  account  of  such  awards  are  being  made 
at  this  time. 

Very  truly  yours, 

(s)  1).  W.  BKLL 

Assistant  to  the  Secretary. 
Lehigh  Valley  Railroad  Company, 

Law  Department, 

143  Liberty  Street, 

New  York  City,  New  York. 

240  Affidavit  of  Hubert  E,  Rogers 

Filed  December  13,  1939 


Hubert  K.  Rogers,  being  duly  sworn,  deposes  and  says: 
I  am  one  of  the  attorneys  for  the  plaintiff. 

Prel  i  in  i v  a  ry  Statement 

This  affidavit  is  interposed  in  opposition  to  the  motion 
of  the  Lehigh  Valley  Railroad  Company,  intervenor  de- 
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fondant,  for  summary  judgment,  subject  to  two  prelimin¬ 
ary  objections:  (1)  that  the  motion  to  dismiss  the  com¬ 
plaint  cannot  be  properly  interposed  by  the  ^aid 
241  intervenor  in  view  of  the  rule  that  intervention  must 
be  always  subordinate  to  the  plaintiff’s  claim;  and 
(2)  that  the  motion  for  summary  judgment  directing  pay¬ 
ment  to  the  defendant-intervenor  is  prematurely  made  in 
view  of  the  fact  that  no  reply  has  been  served  to  the  crpss- 
claim  upon  which  the  said  motion  is  based,  in  fact,  I  have 
been  informed  that  it  has  been  stipulated  between  the  de¬ 
fendant  and  the  defendant-intervenor  that  the  defendant- 
intervenor  would  not  press  its  motion  for  summary  judg¬ 
ment  against  the  defendants,  therefore  the  motion  for  sjum- 
mary  judgment  must  be  dismissed. 

Nature  of  Action.  Including  Statement  of  Grounds  in  Com¬ 
plaint. 

This  action  is  brought  to  declare  void  the  awards  granted 
on  October  30,  1939  to  the  defendant-intervenor  and  ot^ier 
holders  of  awards  by  the  Mixed  Claims  Commission, 
United  States  and  Germany,  pursuant  to  the  decisions!  of 
said  Commission  dated  June  15,  1939  and  October  30,  1939; 
the  holders  of  these  awards  will  be  hereinafter  called 
“Sabotage  Claimants”. 

The  plaintiff,  Z.  &  P.  Assets  Realization  Corporation}  is 
a  holder  of  five  awards  granted  prior  to  said  last  men¬ 
tioned  dates,  and  brings  this  action  in  behalf  of  itself  and 
all  other  American  holders  of  awards  granted  prior!  to 
said  last  mentioned  date,  and  throughout  this  affidavit  jthe 
said  plaintiff  and  said  holders  of  awards  granted  prior!  to 
said  last  mentioned  dates  will  be  called  the  “Old  Award 
Holders”. 


The  claim  of  the  invalidity  of  said  awards  is  baied 

of 


242 

upon  the  grounds  set  forth  in  paragraph  “31” 
the  complaint. 

To  sum  up  some  of  said  grounds  mentioned  in  paragraph 
“31”,  it  is  the  claim  of  the  plaintiff; 

(a)  that,  the  claims  of  the  sabotage  claimants  having 
been  previously  dismissed,  there  was  no  jurisdiction  on  j;he 
part  of  the  Mixed  Claims  Commission  to  grant  a  rehearing; 

(b)  that,  by  reason  of  the  resignation  of  the  Germjan 
Commissioner,  on  the  1st  day  of  March,  1939,  during  the 
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deliberations  of  the  said  Mixed  Claims  Commission,  the 
Commission  was  without  power  or  jurisdiction  to  take  fur¬ 
ther  action  until  a  new  German  Commissioner  was  ap¬ 
pointed  ; 

(c)  that,  at  the  time  of  said  resignation  of  the  said  Ger¬ 
man  Commissioner,  the  only  question  under  consideration 
was  whether  fraud  had  been  committed  sufficient  to  jus¬ 
tify  the  reopening  of  the  previous  decisions  dismissing  the 
sabotage  claims; 

(d)  that  the  two  National  Commissioners  had  not  ar¬ 
rived  at  a  disagreement  even  on  that  single  question,  and 
that,  there  was  no  certificate  in  writing  in  accordance  with 
the  Rules  of  the  Commission  authorizing  the  Umpire  to 
decide ; 

(e)  that,  assuming  that  the  Commission  had  power  to  re¬ 
open  and  was  justified  in  so  reopening  its  previous  deci¬ 
sion  there  had  been  no  actual  rehearing  upon  the  sabotage 
claims ; 

(f)  that  the  direction  for  the  entry  of  an  award  without 
said  actual  rehearing  was  without  notice  to  the  German 
Government; 

(g)  that  there  had  been  no  disagreement  certified  in  writ¬ 
ing  to  the  Commission  as  to  the  amount  of  damages;  and 
this  question  was  never  even  considered  by  the  Commission ; 

(h)  that  there  was  no  basis  for  the  statement  that  the 
German  Government  was  not  willing  to  participate  in  the 
proceedings  before  the  Commission; 

(i)  that  the  Court  had  no  jurisdiction  to  entertain  the 
claim  of  the  Agency  of  the  Canadian  Car  &  Foundry  Com¬ 
pany,  Ltd.,  because  of  the  fact  that  the  shares  of  stock  of 
the  Agency  of  the  Canadian  Car  &  Foundry  Company,  Ltd. 
were  owned  by  a  Canadian  parent  company,  and  therefore 
the  entry  of  an  award  to  said  Agency  of  the  Canadian  Car 
&  Foundry  Company,  Ltd.  is  null  and  void  and  without 
jurisdiction  on  the  part  of  the  Commission; 

( j)  and  on  the  further  ground  that  the  Court  had  no  juris¬ 
diction  to  enter  awards  in  favor  of  corporations  whose  stock 

is  or  was  owned  by  foreign  nationals. 

242  History  of  Commission 

In  the  moving  affidavit  of  Harold  H.  Martin,  the 
history  of  the  establishment  of  the  Commission  under  the 
Joint  Resolution  of  Congress  of  July  2,  1921,  known  as  the 
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I\nox-Porter  Resolution  (42  Stat.  105,  106),  and  the  Trea  ty 
of  Berlin  incorporating  said  Resolution,  which  Treaty  was 
signed  in  Berlin  on  August  2,  1921  (42  Stat.  1929),  aiid 
the  Executive  Agreement  annexed  to  the  complaint  (42 
Stat.  2200),  providing  for  the  Mixed  Claims  Commission, 
United  States  and  Germany,  are  set  forth. 

The  moving  papers  also  set  forth  the  establishment  pf 
said  Commission  pursuant  to  said  agreement  annexed  to 
the  complaint  and  the  appointment  of  the  various  Commis¬ 
sioners  and  the  various  Umpires,  including  the  appoint¬ 
ment  of  Mr.  Justice  Roberts  as  Umpire  on  March  24,  193!2, 
and  the  appointment  of  Mr.  Christopher  B.  Garnett,  the 
American  Commissioner  on  September  12,  1936,  and  tlje 
appointment  of  Dr.  Victor  Uuecking,  German  Commis¬ 
sioner,  on  May  31,  1934,  thus  establishing  the  fact  that  tlje 
Commission  which  originally  dismissed  the  sabotage  claims 
on  October  16,  1930  and  again  on  March  30,  1931  was  com¬ 
posed  of  entirely  different  members  than  the  one  which  dis¬ 
missed  the  claim  on  December  3,  1932.  The  Comrnissicin 
which  dismissed  the  claim  originally  and  the  second  tirrje 
was  composed  of  the  same  members.  Subsequent  to  tlje 
dismissal  on  December  3, 1932,  a  new  German  Commissioner 
was  appointed  and  subsequent  to  the  decision  of  June  3, 
1936,  hereinafter  referred  to  a  new  American  Commis¬ 
sioner  was  appointed.  Hence,  the  Commission  in  Janu¬ 
ary,  1939,  was  composed  of  the  Umpire,  who  had  partici¬ 
pated  as  such  from  1932,  a  German  Commissioner  who  hajd 
participated  since  1934  an  American  Commissioner  who 
had  participated  since  September,  1936. 

Sabotage  Claims 

The  claim  of  the  defendant-intervener  was  filed  a  consid¬ 
erable  time  after  the  time  for  the  filing  of  claims  had  ex¬ 
pired,  but  the  German  Government  consented  to  the  filing 
thereof. 

244  I  am  informed  that  efforts  were  made  in  1924  to 
settle  these  sabotage  claims,  but  the  German  Govl- 
ernment  at  no  time  was  willing  to  concede  its  liability,  an<jl 
any  tentative  offer  of  settlement  was  predicated  upon  the 
condition  that  such  settlement  was  not  to  be  deemed  in  any 
way  an  admission  on  the  part  of  the  German  Government 
of  responsibility  for  the  acts  complained  of,  but  the  Ameri¬ 
can  Agent  was  not  willing  to  accept  the  said  stipulation  re- 
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quested  by  the  German  Government,  and  for  that  reason, 
among  others,  the  settlement  was  not  consummated. 

While  the  statement  on  page  8  of  Mr.  Martin’s  affidavit 
on  the  motion  herein  is  immaterial,  I  would  like  to  call  at¬ 
tention  to  the  fact  that  his  statement,  “The  German  Agent 
opposed  the  proposed  amendment”,  is  incorrect.  At  page 
195  of  the  hearings  before  the  Senate  Finance  Committee, 
70th  Congress,  H.  R.  7201,  January  23-26,  1928,  the  follow¬ 
ing  appears: 

“Senator  Reed.  And  if  I  correctly  understand  your  tes¬ 
timony  today.  Judge”  (referring  to  Judge  Parker)  “it  is 
that  the  German  agent  and  the  German  Government  have 
shown  no  disposition  to  delay  or  to  prevent  consideration 
of  any  case  which  would  justify  any  such  pressure  being 
imposed  upon  them. 

“Mr.  Parker.  I  know  they  have  not.  However,  when 
that  suggestion  of  Mr.  Boles  was  repeated  to  me  I  asked 
Dr.  Kiesselbach,  the  German  Commissioner,  if  there  was 
any  objection  on  his  part  or  on  the  part  of  Germany  to  such 
an  amendment,  and  hr  said  there  was  not:  that  Germany 
was  prepared  to  expedite  the  disposition  of  these  claims  in 
every  possible  way,  and  that  so  far  as  they  are  concerned 
they  would  not  object  to  such  an  amendment.”  ( Italics 
ours) 

The  sabotage  claims  finally  came  on  for  hearing  on  April 
3,  1929,  but  upon  the  explicit  understanding,  as  mentioned 
in  the  moving  affidavit  (p.  10)  that  the  question  of  the  mea¬ 
sure  and  amount  of  damages  should  be  postponed  until 
after  the  determination  of  the  question  of  Germany’s  lia¬ 
bility. 

» 

Beginning  on  April  3,  1929,  the  cases  were  heard  in  oral 
argument  extending  over  nine  days. 

245  On  October  30,  1.929,  Umpire  Parker  died  and  on 
January  9,  1930  Mr.  Bovden  was  appointed  to  suc¬ 
ceed  him.  From  September  18  to  30,  1930,  the  cases  were 
reargued  at  the  Hague,  the  argument  covering  a  period  of 
twelve  days. 

First  Dismissal  of  Claims  by 
Decision  of  October  10,  1930. 

On  October  16,  1930,  the  Commission  dismissed  the  sabo¬ 
tage  claims.  A  full  copy  of  the  opinion  is  annexed  hereto 
as  Exhibit  A. 
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The  decision  (Exhibit  A)  was  made  public,  according 
to  Mr.  Bonvnge’s  1934  Report  (page  192)  on  November 
14,  1930,  simultaneously  by  the  United  States  Department 
of  State  and  by  the  German  Foreign  Office.  Formal  4n_ 
nouncement  of  the  decision  in  the  records  was  not  majde 
until  the  meeting  of  January  9,  1931. 

Second  Dismissal  of  Claims  By 
Decision  of  March  30, 1931. 

A  petition  for  rehearing  of  the  Black  Tom  claims  \Ras 
filed  on  January  12,  1931,  and  a  similar  petition  in  respect 
to  the  Kingsland  claims  was  filed  on  January  22,  1931.  No 
new  evidence  was  filed  with  these  last  applications  for  Re¬ 
hearing  and  these  applications  for  rehearing  were  dismissed 
on  March  30,  1931.  I  quote  the  following  from  the  opinion 
of  the  full  Commission  (Dec.  &  Op.  p.  995) : 

“Although  the  rules  of  this  Commission,  conforming  to 
the  practice  of  international  commissions,  make  no  provi¬ 
sion  for  a  rehearing  in  any  case  in  which  a  final  decree  has 
been  entered,  these  petitions  have  been  carefully  considered 
by  the  Commission.”  (Italics  ours) 

Third  Dismissal  of  Claims  by 
Decision  of  December  3,  1932. 

On  July  1, 1931,  a  joint  supplemental  petition  for  rehear¬ 
ing  of  these  claims  was  filed.  Mr.  Boyden,  the  Umpire,  died 
shortly  thereafter  and  Judge  Roberts  was  appointed  in  his 
place.  This  petition  was  dismissed  on  December  3,  1932, 
with  an  opinion  part  of  which  reads  as  follows — 
246  (Dec.  &  Op.  p.  1025) : 

“As  it  is  my  opinion  that  if  the  new  evidence  were 
formally  placed  on  file  and  considered  in  connection  with 
the  whole  body  of  evidence  submitted  prior  to  the  Commis¬ 
sion’s  opinion  of  October  16,  1930,  the  findings  then  ma^le 
and  the  conclusions  then  reached  would  not  be  reversed  or 
materially  modified,  the  question  as  to  our  jurisdiction  nebd 
not  be  answered.” 

In  the  moving  affidavit,  at  p.  12,  Mr.  Martin  quotes  from 
the  argument  had  upon  the  second  petition  for  rehearing, 
referring  to  an  inquiry  made  by  the  American  Agent  as 
the  attitude  of  the  German  Government  on  the  question 
the  right  of  the  Commission  to  determine  its  jurisdiction 


to 

of 
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to  reopen  the  cases.  In  the  oral  argument,  the  German 
Agent,  stated  as  follows — (Oral  Argument,  Nov.  21-25, 
1932  p.  123) : 

“Under  this  Agreement  the  Mixed  Claims  Commission 
functions.  If  derives  its  jurisdictional  authority  solely 
from  the  said  Agreement.  The  Agreement  is  the  charter 
of  the  Commission,  and  consequently  the  jurisdiction  of  the 
Commission  is  defined  as  well  as  limited  by  the  said  agree¬ 
ment.  Whatever  the  two  Governments  stipulated  in  the 
said  Agreement  as  to  the  functions  of  the  Commission  and 
the  proceedings  of  the  Commission  is  binding  upon  the  Com¬ 
mission.  The  Commission  cannot  modify,  or  alter,  or  de¬ 
viate  from  any  of  the  express  provisions  of  said  Agree¬ 
ment  concerning  its  jurisdiction  and  the  nature  of  its  find¬ 
ings  without  the  consent  of  the  two  Governments. 

“The  Commission  is  not  a  permanent  international  court. 
It  does  not  function  on  the  basis  of  general  rules  of  pro¬ 
cedure  governing  the  proceedings  before  international  tri¬ 
bunals  or  courts,  nor  can  it  take  recourse  as  regards  its 
jurisdictional  authority  to  any  other  charter,  agreement, 
or  convention  however  general  in  nature. 

“The  Commission  is  a  temporary  body  created  for  the 
specific  purpose  and  entrusted  by  the  two  Governments  with 
a  specific  and  limited  task,  namely,  to  determine  Germany’s 
financial  obligations  to  the  United  States  arising  out  of  the 
Treaty  of  Berlin,  and  for  this  purpose  a  specific  charter 
was  provided  by  the  two  Governments  which  defines  the 
jurisdiction  of  the  Commission.  Therefore,  the  jurisdic¬ 
tional  powers  of  the  Commission  are  specifically  defined 
in  the  Agreement  of  the  two  Governments  of  August  10, 
1922.  Xo  other  jurisdictional  considerations  or  legal  prin¬ 
ciples  can  apply. 

247  “In  Article  VI  of  the  said  Agreement,  in  so  far 
as  it  relates  to  the  matter  under  consideration,  the 
two  Governments  agreed  and  stipulated  that  ‘The  decisions 
of  the  commission  and  those  of  the  umpire  (in  case  there 
may  he  any)  shall  be  accepted  as  final  and  binding  upon 
the  two  Governments.’  This  provision  cannot  be  construed 
other  than  to  mean  that  where  the  Commission  handed  down 
a  final  decision  in  a  claim  presented  by  the  United  States 
after  the  pleadings  had  heen  filed,  the  evidence  has  been 
closed,  and  the  case  submitted  by  both  Governments  for 
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final  determination  by  the  Commission,  the  decree  of  the 
Commission  not  only  is  final  but  also  binding  upon  the  t|wo 
Governments.” 

No  power  or  authority  is  given  by  this  agreement  to 
set  aside  a  final  and  binding  decision. 

Even  assuming  that  the  question  of  jurisdiction  is  a  jus¬ 
ticiable  one  which  the  Commission  can  pass  upon  its  de¬ 
cision  as  to  its  own  conccdedlv  limited  jurisdiction  cannot 
of  course  foreclose  another  court  from  determining  this 
question  when  in  fact  the  Commission  has  exceeded  its  jur¬ 
isdiction,  and  in  fact  at  no  time  did  the  German  Govern¬ 
ment  concede  that  the  Commission  had  the  power  to  re¬ 
open,  nor  did  it  in  any  way  consent  to  the  reopening  of  the 
previous  decision  of  the  Commission. 

Although  the  argument  in  1932  was  before  the  full  Com¬ 
mission,  consisting  of  Mr.  Justice  Roberts,  Mr.  Anderson 
and  T)r.  Kiessclbach,  Justice  Roberts  did  not  assume  to  ajid 
did  not  decide  the  question  until  he  had  received  a  certifi¬ 
cate  of  disagreement  signed  by  the  Commissioners.  The 
certificates  are  to  lie  found  in  the  “Administrative  Depi- 
sions  and  Opinions  of  the  Mixed  Claims  Commission  fr<j>m 
October  1,  1926  to  December  31,  1932.” 

On  December  3,  1932,  the  Umpire,  after  receiving  shid 
certificate  of  disagreement,  handed  down  the  decision  ;of 
the  Commission  dismissing  the  supplemental  petition  for 
rehearing  on  the  ground  that  the  new  evidence  was  pot 
sufficient  to  alter  the  decision  of  October  16,  1930,  and  jm 
the  question  of  jurisdiction  stated  as  follows  (Dec. 
248  &  Op.  p.  1028): 

“A  matter  upon  which  the  Commissioners  disagree 
is  that  of  the  jurisdiction  of  the  Commission  ever  under  aijiy 
circumstances  or  for  any  reason  to  reopen  a  claim  made 
under  the  international  agreement  of  August  10, 1922,  whiph 
created  the  Commission,  once  that  claim  has  been  formallv 
passed  upon  and  decided.  The  German  Commissioner’s 
position  is  that  while  the  two  Commissioners  by  mutual 
agreement  may  reopen  in  such  a  situation  they  may  not  do 
so  where,  as  here,  one  of  the  Commissioners  opposes  the  de- 
opening.  The  German  Commissioner  does  so  oppose  in 
this  case.  The  conclusions  1  have  expressed  make  it  un¬ 
necessary  to  pass  upon  the  question  just  stated.  Equal)y 
unnecessary  is  it,  in  view  of  the  foregoing,  to  discuss 
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whether  the  evidence  offered,  or  some  of  it,  falls  within  the 
class  of  evidence  properly  denominated  after-discovered.” 

Petition  of  May  4,  1933  for 
Reopening  and  Rehearing. 

Thereafter,  a  third  petition  for  rehearing  was  filed  on 
May  4,  1933,  copy  of  which  petition  for  rehearing  is  at¬ 
tached  to  the  moving  papers,  marked  “Exhibit  3”  which 
petition  prays  for 

“the  reopening  and  rehearing  of  the  decisions  in  these 
claims;  the  United  States  reserving  the  right  to  complete 
the  evidence  *  *  *”. 

Thus,  the  sole  relief  asked  for  in  this  petition  was 

“the  reopening  and  rehearing  of  the  decisions  in  these 
claims.” 

Tlie  ground  for  the  reopening  was,  as  set  forth  in  para¬ 
graph  “I”  of  said  petition  for  rehearing  (Exhibit  3  of  the 
moving  papers  on  the  application  for  summary  judgment) : 

“I.  That  certain  important  witnesses  for  Germany,  in 
affidavits  filed  in  evidence  bv  Germanv,  furnished  fradu- 
lent,  incomplete,  collusive  and  false  evidence  which  misled 
the  Commission  and  unfairly  prejudiced  the  cases  of  the 
claimants.” 

In  the  said  prayer  or  application  for  rehearing,  it  is  also 
stated  that  there  were  certain  witnesses  within  the  United 
States  who  testimony  the  American  Agent  desired  to  ob¬ 
tain,  and  could  not,  be  alleged,  obtain  at  that  time 
249  without  obtaining  authority  to  issue  subpoenas. 

First  Protest  by  German  Ambassador 
A  ga  inst  Reh  ea  ring. 

After  said  application  for  rehearing  was  filed,  the  Ger¬ 
man  Ambassador  transmitted  the  letter  to  the  State  De¬ 
partment,  which  in  part  reads  as  follows  (p.  16  of  moving 
affidavit)  : 

“October  11,  1933 

The  German  Government  fas  stated  in  the  Embassv ’s 
note  of  July  6,  1933,  and  in  my  conversation  on  August  24, 
1933,  with  the  Acting  Secretary  of  State,  Mr.  Wilbur  J. 
Carr)  considers  petitions  for  rehearing  in  conflict  with  ex¬ 
isting  treaty  provisions,  as  contained  in  paragraph  3  Art. 
VI  of  the  agreement  of  August  10, 1922,  between  the  United 
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States  and  Germany.  The  German  Government  regards 
the  commission  as  being  without  authority  to  pass  upon  a 
difference  of  opinion  which  may  exist  between  the  two  gov¬ 
ernments  in  this  connection.” 

j 

to  which  the  position  taken  by  the  Department  of  Stat^  at 
that  time  is  set  forth  in  the  letter  of  Ocober  19,  1933  of!  the 
Department  of  State  (p.  15  of  the  moving  papers),  stajting 
that 

“The  queston  whether  the  Commission  has  jurisdiction 
to  entertain  petitions  for  rehearing  is  one  properly  to  be 
decided  by  the  Commission  itself.” 

Decision  of  December  15.  1933 

There  were  submitted  two  opinions  of  the  American  Com¬ 
missioner  and  two  opinions  of  the  German  Commissioner 
together  with  a  letter  of  the  then  acting  German  Ag<jmt, 
Lohmann,  to  Mr.  Justice  Roberts,  in  which  the  following  ex¬ 
cerpt  from  the  minutes  of  meeting  of  October  30,  1933, 
was  quoted — (Report  of  American  Commissioner,  Dec.  30, 
1933,  p.  52)  : 

“it  is  understood  that  it  is  the  position  of  the  German 
Agent  that  he  is  not  authorized  to  take  any  part  in  this  pro¬ 
ceeding,  and  the  Umpire  further  stated  that  the  Umpire  ydll 
be  entirely  willing  to  receive  any  observations  or  represen¬ 
tations  the  German  Agent  may  wish  to  make  in  the  pending 
matter  and  he  is  willing  to  receive  such  as  in  the  nature  of 
a  special  appearance  as  not  conceding  anything  and  with¬ 
out  prejudice  to  the  position  of  the  German  Agent’s  Gov¬ 
ernment  before  the  Commission.” 

250  Thereafter,  Justice  Roberts  rendered  his  decision 
(Exhibit  5  annexed  to  the  moving  papers)  in  which!  it 
is  stated  (supra  p.  63  and  p.  74) : 

“The  national  Commissioners  are  in  disagreement  upon 

certain  questions  arising  in  these  cases.” 

#  #  # 

“2.  I  come  now  to  the  question  of  jurisdiction  to  reopen 
for  the  presentation  of  what  is  usually  known  in  judicial 
procedure  as  after-discovered  evidence.  I  am  of  opinion 
that  the  Commission  has  no  such  power.” 

Finally,  lie  holds  that  the  Commission  has  power  to  itc- 
open  in  case  its  former  decision  was  “induced  by  fraud}” 

Tn  the  cases  referred  to  on  page  19  of  the  moving  afjfi- 
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davit,  the  reopening  was  on  consent  of  both  Governments 
l)v  virtue  of  notes  exchanged  bv  the  two  Governments  un- 
der  date  of  May  7, 1934  and  the  question  of  jurisdiction  was 
not  raised.  I  do  not  admit  that  even  by  consent  has  the 
Commission  power  or  jurisdiction  to  reopen  its  awards  pre¬ 
viously  granted,  to  the  detriment  of  any  other  award  holder, 
and  this  contention  is  based  upon  the  ground  that  each 
award  holder  when  he  receives  and  award  immediatelv  ob- 

*  i 

tains  a  vested  interest  in  the  German  Special  Deposit  Fund 

held  bv  the  Treasure.  This  contention  is  borne  out  bv  nu- 
•  •  * 

merous  decisions  of  the  Commission  upon  application  for 
rehearings  in  this  and  other  cases  to  the  effect  that  the 
Agreement  of  August  10,  1922  makes  no  provisions  for  re¬ 
opening  a  final  award. 

It  is  true  that  a  large  amount  of  testimonv  was  obtained 
under  the  Act  of  Congress  passed  June  7,  1933  (48  Stat. 

117),  which  permitted  the  American  Agent  to  subpoena 
witnesses.  However,  when  this  testimony  was  taken,  the 
witnesses  were  not  cross-examined  by  anybody  represent¬ 
ing  the  German  Government  because  the  German 
251  Government  took  the  position  that  the  sabotage 

claims  having  been  three  times  dismissed,  the  first  , 
decision  of  the  Mixed  Claims  Commission  of  October  16, 

1930  was  final  and  conclusive  and  not  subject  to  reopening 
and  that,  therefore,  the  taking  of  the  testimony  under  the 
Act  of  June  7, 1933,  was  improper. 

Decision  of  November  .9.  1934  Denying  Motion  for  Bill  of 
Particulars  and  Limiting  Issue  to  Allegations  in  Peti¬ 
tion  and  Denials  Thereof. 

In  connection  with  a  motion  made  by  the  German  Agent 
for  a  bill  of  particulars,  the  Umpire,  on  November  9,  1934, 
overruled  the  said  motion  for  a  bill  of  particulars.  The  de¬ 
cision  reads  in  part  as  follows: 

“I  file  herewith  the  certificate  of  disagreement  and  the 
separate  opinions  and  supplemental  opinions  of  the  Com¬ 
missioners,  which  have  been  prepared  with  the  greatest 
care  and  have  aided  me  in  reaching  my  conclusion.  *  *  * 

The  issue  which  will  come  before  the  Commission  is  made 
up  by  the  allegations  of  the  petition  and  the  categorical 
denials  of  the  answer.” 


i 
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Decision  of  July  29,  1935,  Limiting  Question  Before  j the 
Commission  to  Reopening  and  Not  on  the  Merits. 

In  the  moving:  affidavit,  it  is  stated  that,  prior  to  the  ar¬ 
gument  in  May  1936,  the  American  Agent  had  requested  jthe 
Commission  to  determine  in  the  next  proceedings  not  ojnlv 
the  issues  raised  in  the  petition  of  1933,  but  also  the  ques¬ 
tion  of  the  liabilitv  of  Germanv  on  the  sabotage  claiins. 
This  request  was  made  in  a  motion  filed  bv  the  American 
Agent  and  on  July  29,  1935,  was  overruled  by  a  dccisiorj  of 
the  Umpire  after  the  two  National  Commissioners  “had 
certified  their  disagreement  as  to  the  action  to  be  taken.” 

The  opinion  reads  in  part  as  follows: 

252  “By  the  petition  and  answer  an  issue  was  framed. 

This  issue  may  be  stated  thus:  ‘Was  the  Commis¬ 
sion  misled  by  fraud  practiced  upon  it’.  Tf  that  issue!  be 
decided  in  favor  of  the  claimants,  the  Commission  should 
reopen  the  case  upon  the  merits  and  reexamine  the  conclu¬ 
sions  reached  in  the  light  of  the  whole  record,  including 
the  proofs  offered  to  impeach  evidence  forming  part  of 
the  record  when  its  decision  on  the  merits  was  rendered. 
Obviously  the  case  is  not  reopened  by  the  presentation  of 
a  petition  praying  for  such  action.  Especially  is  this  t|ue 
where  the  allegations  of  the  petition  are  categorically  de¬ 
nied.  This  the  American  Agent  concedes.  The  decision  of 
November  4,  1934  so  recognizes.  It  is  there  said:  ‘The  is¬ 
sue  which  will  come  before  the  Commission  is  made  up  by 
the  allegations  of  the  petition  and  the  categorical  denials 
of  the  answer’. 

“*  *  *  The  relevancy  and  weight  of  evidence  upon  “he 
comparatively  narrow  issue  made  by  the  petition  and  an¬ 
swer  will  be  one  thing:  the  relevancy  and  weight  of  evi¬ 
dence  upon  the  merits,  if  a  rehearing  be  granted,  will  be 
quite  a  different  thing.” 

Decision  of  June  3.  1930  Retting  Aside  the  Decision  of  De- 
cember  3.  1932  and  Confirming  Limitation  of  Issue  of 
Fraud. 

Subsequently,  an  oral  argument  was  had  before  the  Com- 
mission,  consisting  of  Justice  Roberts,  Dr.  Huecking,  and 
the  American  Commissioner  Anderson,  which  argument  bx- 
tended  from  May  12,  1936  to  May  28,  1936,  and  on  June  3, 
1936  the  Commission  set  aside  the  decision  of  December 
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3,  1932,  on  grounds  that  had  nothing  to  do  with  the  charge 
of  fraud,  at  the  same  time  in  its  opinion  restating  that  the 
proceedings  remained  strictly  limited  to  the  issue  of  fraud. 
It  said  (Exhibit  7  annexed  to  moving  papers,  p.  3): 

“Before  the  Hague  Decision  may  be  set  aside  the  Com¬ 
mission  must  act  upon  t lie  claimant's  petition  for  rehearing. 
Whether  upon  the  showing  made,  the  Commission  should 
grant  a  rehearing,  unless  Germany  shall  agree  to  a  differ¬ 
ent  course,  must,  under  the  Commission’s  Decision  of  July 
29,  1935,  be  determined  by  a  hearing,  separate  from  and 
distinct  from  any  argument  on  the  merits.  Both  parties 
are  entitled  to  file  evidence  (and  to  exchange  briefs)  as  well 
in  the  proceedings  in  which  a  ruling  for  a  reopening  is 
sought  as  in  the  subsequent  proceedings  dealing  with  the 
merits,  should  such  a  ruling  be  granted.  Evidence  filed  and 
briefs  submitted  in  the  proceedings,  in  which  a  reopening 
is  sought,  must  remain  within  the  limitations  set  by 
253  the  Commission's  Decision  dated  December  15, 
1933." 

The  decision  of  December  3,  1932,  which  was  thus  set 
aside,  was  a  decision  merely  to  the  effect  that,  if  the  new 
evidence  then  presented  were  formally  placed  before  the 
Commission  and  considered  in  connection  with  the  whole 
body  of  evidence  prior  to  the  Commission’s  opinion  of  Oc¬ 
tober  16,  1930,  the  findings  then  made  and  the  conclusions 
then  reached  would  not  be  reversed  or  materially  modified. 

There  is  no  dispute  about  the  fact  that  this  left  the  origi¬ 
nal  decision  of  October  1930  in  full  force  and  effect,  only 
subject  to  the  granting  of  the  motion  then  pending  to  re¬ 
hear  on  the  specific  ground  of  fraud. 

Attempted'  Settlement. 

Thereafter,  attempts  were  made  to  settle  the  case  with 
alleged  representatives  of  the  German  Government.  The 
German  Agent  took  the  position  that  only  agreed  state¬ 
ments  signed  by  him  were  valid  before  the  Commission, 
and  therefore  the  Commission  refused  to  grant  the  Ameri¬ 
can  Agent’s  motion  for  awards  based  on  the  so-called  “Mu¬ 
nich  Agreement."  Said  agreement  of  settlement  was  never 
consummated. 

When  the  Old  Award  Holders  were  notified  of  the  at¬ 
tempts  to  make  this  alleged  settlement,  an  application  was 
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made  by  the  said  award  holders  to  intervene  anjl  be 
heard  with  reference  thereto.  At  a  hearing  before!  the 
Commission,  the  Commission  granted  the  said  Old  A^jcard 
Holders  permission  to  submit  a  brief,  but  in  view  of  the 
fact  that  the  German  Agent,  the  authorized  representative 
of  the  German  Government,  refused  to  carry  out  thj?  al¬ 
leged  settlement  agreement,  it  became  unnecessary  on  the 
part  of  the  Old  Award  Holders  to  intervene  and  theiij  ap¬ 
plication  under  those  circumstances,  was  denied. 

254  No  Change  From  Limitation  of  Hearing  on  Issue  of 
Fraud. 

The  ruling  quoted  above  from  the  opinion  of  July  29, 
1935  was  reiterated  on  June  3, 1936  with  the  following  state¬ 
ment  (Exhibit  7  annexed  to  moving  papers,  p.  3): 

“Whether  upon  the  showing  made,  the  Commission 

should  grant — rehearing,  unless  Germany  shall  agree  to  a 

different  course,  must,  under  the  Commission’s  Decision 

of  July  29,  1935,  be  determined  by  a  hearing  separate  from 

and  distinct  from  anv  argument  on  the  merits.” 

•  - 

Germany  never  agreed  to  a  different  course. 

The  request  that  the  Commission  decide  the  merits  of 
the  sabotage  claims  was  again  made  by  the  American  Ajyent 
in  his  brief  filed  on  September  13,  1938,  but  the  German 
Agent  in  his  brief  filed  in  answer  thereto  on  November  16, 
1938  said  as  follows:  (p.  1) 

“At  the  end  of  his  brief  of  September  12,  1938,  (p.  ljl3), 
the  American  Agent  ‘requests  the  Commission  not  onliv  to 
set  aside  but  to  reverse  the  Hamburg  Decision  and  fhus 
render  a  final  decision  in  favor  of  the  United  States  in  both 
cases.’ 

“In  view  of  the  history  of  the  cases  since  the  decision  of 
December  3,  1932,  it  is  utterly  astounding  that  the  Ameri¬ 
can  Agent  sees  fit  at  this  moment  to  make  such  a  request. 
In  connection  with  the  filing  of  evidence  in  1935,  the  Ameri¬ 
can  Agent  unexpectedly  took  the  position  that  the  Com¬ 
mission  in  its  next  hearing  would  have  to  pass  upon  j  the 
merits  of  the  claims.  When  the  German  Agent  opposed 
this  view,  the  American  Agent  filed  a  motion  asking  that 
an  order  bo  entered  informing  the  two  Governments  ;hat 
the  Commission,  in  its  next  hearing,  would  dispose  of  the 
claims  on  the  merits.  The  Commission,  in  the  decisioJi  of 
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the  Umpire  rendered  on  July  20, 1935,  overruled  the  motion 
and  said: 

‘If  the  claimants  prevail  upon  that  preliminary  question 
(whether  there  has  been  fraud),  the  former  decisions  will 
he  laid  aside  and  the  merits  re-examined  in  the  light  of  all 
the  evidence  *  '  *.  The  relevancy  and  weight  of  evi- 
255  deuce  upon  the  comparatively  narrow  issue  made 
by  the  petition  and  answer  will  be  one  thing;  the 
relevancy  and  weight  of  evidence  upon  the  merits,  if  a  hear¬ 
ing  be  granted,  will  be  quite  a  different  thing  *  *  *.  Germany 
insists  that  the  preliminary  question  be  determined  sep¬ 
arately.  I  am  of  opinion  this  is  her  right.  She  now  has  a 
judgment.  Before  that  judgment  may  be  set  aside  and  a 
now  hearing  held  upon  the  merits,  it  is  incumbent  upon  the 
claimants  to  sustain  the  affirmative  of  the  issues  made  by 
their  petition.  The  next  hearing,  therefore,  will  be  upon 
the  question  of  reopening  vel  non,  and  not  upon  the  mer¬ 
its  *  *  V 

“"When  the  Commission,  in  its  opinion  of  June  3.  1936, 
set  aside  the  decision  of  December  3,  1932,  on  grounds  that 
had  nothing  to  do  with  the  charge  of  fraud,  it  attached  im¬ 
portance  to  restating  that  the  proceedings  remained  strictly 
limited  to  the  issue  of  fraud;  it  said: 

‘Before  the  Hague  Decision  may  be  set  aside  the  Com¬ 
mission  must  act  upon  the  claimant’s  petition  for  rehearing. 
Whether  upon  the  showing  made,  the  Commission  should 
grant  a  rehearing,  unless  Germany  shall  agree  to  a  differ¬ 
ent  course,  must  under  the  Commission’s  Decision  of  July 
29,  1935,  be  determined  by  a  hearing  separate  from  and 
distinct  from  any  argument  on  the  merits.  Both  parties 
are  entitled  to  file  evidence  (and  to  exchange  briefs)  as  well 
in  the  proceedings  in  which  a  ruling  for  a  reopening  is 
sought  as  in  the  subsequent  proceedings  dealing  with  the 
merits,  should  such  a  ruling  be  granted.  Evidence  filed 
and  briefs  submitted  in  the  proceedings,  in  which  a  re¬ 
opening  is  sought,  must  remain  within  the  limitations  set 
by  the  Commission’s  Decision  dated  December  15,  1933.’ 

“In  the  light  of  this  clear  and  concise  language  it  would 
be  wasting  space  and  time  to  further  elaborate  on  the  self- 
evident  proposition  that  in  the  next  hearing  nothing  can 
be  discussed  and  passed  upon  other  than  the  ‘comparatively 
narrow  issue’  of  fraud. 
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“Should  the  request  of  the  American  Agent  to  pass  upon 
the  merits  of  the  claims  he  construed  as  a  request  to  re¬ 
verse  the  decisions  of  July  29, 1935  and  June  3rd,  1936  (the 
latter  insofar  as  it  confines  the  litigation  to  the  issue  of 
fraud),  the  German  Agent  wishes  to  state,  that  in  that  (base 
lie  will  request  the  Commission  to  review  its  decision  of  |De- 
cemher  15.  1933  concerning  the  question  of  jurisdiction  to 
entertain  a  petition  for  rehearing  in  a  case  finally 
256  decided.” 

Consequently,  the  excerpt  from  the  German 
Agent’s  brief,  as  set  forth  at  the  top  of  page  23  of  the  mov¬ 
ing  affidavit,  is  most  misleading,  as  seeking  to  imply  that 
Germany  had  consented  to  a  different  course.  This  impli¬ 
cation  is,  therefore,  wholly  unjustified. 

The  American  Agent  repeated  his  request  on  Janujarv 
27,  1939.  Again,  the  German  Agent  said  as  follows:  (tran¬ 
script  of  Hearings,  p.  901 ) 

“Mr.  Mitchell  has  suggested  that  in  discussing  these 
questions  and  confining  the  presentation  of  the  German  case 
to  these  questions,  I  pleaded  to  the  merits  of  the  case  in¬ 
stead  of  pleading  to  the  charge  of  fraud. 

“Nothing  could  be  farther  from  the  actual  situation.” 

(supra,  p.  903) 

“I,  therefore,  ask  for  a  dismissal  of  the  petition  on  each 
of  the  grounds  set  forth  in  the  briefs  of  November  16,  1933 
and  January  14,  1939.” 

Therefore,  in  no  respect  has  Germany  ever  consented  ijhat 
the  decision  on  the  merits  should  be  considered  before  Jthe 
Commission  in  its  deliberations  on  whether  the  application 
for  rehearing  should  be  granted. 

At  all  events  the  Commission  had  no  jurisdiction  find 
anv  alleged  consent  was  whollv  ineffectual. 

Deliberation  of  the  Commission 

Thereafter,  the  Commission  entered  upon  its  delibera¬ 
tion  solely  on  the  question  as  to  whether  the  application 
for  rehearing  should  be  granted,  which  application  )vas 
based  solely  upon  the  petition  of  May  4,  1933,  requesting 
merely 

“the  reopening  and  rehearing  of  the  decisions  in  these 
claims.”  (see  Exhibit  3  of  moving  papers,  praver  for  re¬ 
lief) 
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Under  the  Practice  and  Rules  of  the  Commission  there¬ 
fore,  no  application  except  the  application  of  May  4, 
237  1933  could  he  regarded  as  before  the  Commission, 

(see  Rule  VI,  subdivision  b-1). 

Designation  of  German  Commissioner  During  Deliberations 
on  Single  Question  of  Fraud  and  Before  Disagreement 
Thereon . 

On  March  1,  1939,  the  German  Commissioner  notified  the 
Commission  of  his  retirement  from  the  Commission.  A 
copy  of  the  correspondence  on  the  part  of  the  German  Com¬ 
missioner,  the  American  Commissioner  and  the  Umpire 
are  annexed  to  the  moving  papers,  with  one  important  ex¬ 
ception.  The  final  letter  of  the  German  Commissioner, 
dated  March  3.  1939,  is  omitted.  I  annex  herewith  as  Ex¬ 
hibit  T>  a  copy  of  the  said  letter. 

From  this  correspondence  it  appears  very  clearly  that  a 
status  of  disagreement  between  the  two  National  Commis¬ 
sioners  had  not  been  reached,  that  the  two  National  Com¬ 
missioners  were  in  the  midst  of  their  deliberation.  The 
fact  that  the  status  of  disagreement  had  not  been  reached 
and  that  the  Commissioners  were  still  in  the  midst  of  de¬ 
liberations  is  clearly  indicated  from  the  letter  of  the  Ameri¬ 
can  Commissioner,  dated  March  3,  1939,  containing  the  fol¬ 
lowing — (Minutes  of  June  15, 1939,  p.  9) : 

“I  am  sure  you  will  recall  that,  after  several  conferences 
had  been  held,  the  Umpire  expressed  himself  in  agreement 
with  me,  and  we  both  informed  you  of  our  conviction  that 
the  decision  at  Hamburg  had  been  reached  upon  false  and 
fraudulent  evidence,  and  that  the  p?*oof  of  fraud  was  suf¬ 
ficient  to  set  aside  that  decision  and  to  reopen  the  case. 
Thereupon  you  argued  that  if,  upon  an  examination  of  the 
whole  case,  both  the  new  evidence  and  the  old,  the  Com¬ 
mission  came  to  the  conclusion  that  the  United  States  had 
not  proven  its  case,  even  though  there  had  been  fraud  in 
the  evidence  before  the  Hague,  the  present  petition*  would 
have  to  be  dismissed.  You  then  urged  upon  the  Umpire 
and  myself  that  we  should  consider  the  whole  evidence  for 
that  purpose.  Jt  was  thereupon  agreed  that  we  would  pro- 
eeed  to  examine  the  whole  record  to  determine  whether. 

*  In  Exhibit  14  attached  to  moving  papers,  this  word  is  written  as  “po¬ 
sition.” 
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upon  the  whole  record,  the  American  case  had  been  proven. 
It  was  while  we  were  examining  this  question  that  your 
action  was  taken."  (Italics  ours). 

238  and  the  answer  of  the  German  Commissioner,  doited 
March  3,  1939,  annexed  hereto  and  omitted  as  afore¬ 
said  from  the  correspondence  annexed  to  the  moving  papers, 
and  also  omitted  from  the  minutes  of  the  hearing  of  jjune 
15,  1939.  Similar  language  is  contained  in  the  letter  f  join 
the  American  Commissioner  to  Hon.  Cordell  Hull,  dated 
March  3,  1939,  which  reads  in  part  as  follows — (Minutes 
of  .June  15,  1939,  pp.  11,  12) : 

“I  think  it  proper  to  give  you  the  recent  history  of  "his 
case.  The  primary  question  now  before  the  Commission 
is  whether  the  decision  which  was  reached  at  TTambilirg, 
October  16,  1930,  was  induced  by  fraudulent  and  collusive 
evidence.  In  considering  this  question,  the  Commission 
has  been  operating  under  the  decision  of  the  Umpire  iien- 
dered  December  13,  1933.  *  *  * 

“As  will  be  indicated  clearly  by  my  reply  to  Dr.  Hueck- 
ing’s  letter,  the  subject  of  these  conferences  was  whether 
the  evidence  which  had  been  adduced  had  proven  fraud 
which  was  sufficient  to  set  aside  the  decision  at  Hamburg. 
During  these  conferences,  I  expressed  to  the  Umpire  and 
the  German  Commissioner  my  opinion  that  the  decision!  at 
Hamburg  had  been  reached  on  false  and  fraudulent  dvi- 
dence  and  that  the  proof  of  fraud  was  sufficient  to  set  aside 
the  Hamburg  decision  and  reopen  the  case. 

“After  the  conference  had  extended  for  a  considerable 
time,  the  Umpire  expressed  himself  in  entire  agreement 
with  me  on  this  proposition.  Thereupon  the  German  Co\n- 
missioner  argued  that,  if  upon  an  examination  of  the  wh\le 
record  both  before  and  subsequent  to  the  Hamburg  deci¬ 
sion,  the  Commission  were  to  come  to  the  conclusion  that 
the  United  States  had  not  proven  its  case ,  even  though  the\re 
had  been  fraud  in  the  evidence  before  The  Hague  argu¬ 
ment,  the  petition  would  have  to  be  dismissed ,  and  be  urged 
upon  the  Umpire  and  myself  that  we  should  consider  the 
whole  evidence  for  that  purpose.  We  thereupon  proceeded 
to  examine  the  whole  record  to  determine  from  that  rec¬ 
ord  whether  the  American  case  had  been  proven.  It  whs 
while  the  Commission  was  engaged  in  examining  this  quels- 
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tion  tliat  Dr.  Huecking’s  action  in  regard  to  his  retirement 
was  taken.”  (Italics  ours) 

The  last  paragraph  of  the  foregoing  letter  demonstrates 
without  doubt  that,  when  the  German  Commissioner  re¬ 
signed,  the  Commissioners  and  the  Umpire  in  order  to  de¬ 
termine  whether  “the  petition  would  have  to  be  dismissed” 
were  in  the  midst  of  an  examination  of  the 
250  “whole  record  to  determine  from  that  record 
whether  the  American  case  had  been  proven,”  and 
it  was  then  that  the  German  Commissioner  retired. 

Xo  one  can,  therefore,  properly  say  that,  when  the  Ger¬ 
man  Commissioner  resigned,  there  was  such  a  disagree¬ 
ment  as  authorized  the  Umpire  to  make  an  award. 

Tins  letter  of  the  American  Commissioner  is  an  irrebut¬ 
table  concession  that  all  three  members  of  the  Commission 
were  in  the  midst  of  their  deliberations  and  that  no  final 
conclusion  had  been  arrived  at  by  any  of  the  Commissioners 
and,  therefore,  the  Umpire  was  not  in  a  position  to  exercise 
his  function  of  deciding  the  matter  allegedly  in  dispute 
within  the  meaning  of  paragraph  VI  of  the  agreement  by 
which  the  Commission  was  established. 

Meeting  on  June  15,  1959  Including  Granting  Petition  of 
Mag  1.  1955  and  Ex  Parte  Granting  of  Awards  With¬ 
out  Hearing  on  the  Merits. 

Xo  new  German  Commissioner  had  been  appointed  and 
the  next  step  taken  so  far  as  1  know  was  the  issuance  of  the 
notice  of  meeting  of  the  Commission  on  order  of  the  Amer¬ 
ican  Commissioner,  which  notice  was  dated  June  7,  1939, 
and  which  notified  the  German  Agent  of  a  hearing  to  be 
held  on  June  15,  1939. 

The  giving  of  this  notice  by  the  American  Commissioner 
is  entirely  irregular.  Xotiees  of  meetings  under  Article 
ITT  of  the  Agreement  of  August  10,  1922  cannot  emanate 
from  one  commissioner,  in  this  instance,  the  American  Com¬ 
missioner,  but  must  be  designated  by  the  Commissioners. 

The  German  Embassy,  through  its  Charge  d ’Affaires, 
Thomsen,  on  June  10,  1939,  notified  the  Department  of 
State  that,  in  view  of  the  resignation  of  Dr.  Hueck- 
200  ing, 

“The  Commission  has  been  incompetent  to  make 
decisions  and  that  consequently  there  is  no  legal  basis  for 
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a  meeting'  of  the  Commission  at  this  stage (Minutes j  of 
June  15,  1939,  p.  15). 

A  translation  of  this  letter  is  set  forth  in  full  at  page 
25  of  the  moving  affidavit. 

This  letter  was  misconstrued  by  the  American  Commis¬ 
sioner  at  the  hearing  on  June  15,  1939,  as  a  statement  jon 
the  part  of  the  German  Government  that  it  does  not  intefnd 
to  participate  any  further  in  the  work  of  the  Mixed  Claims 
Commission,  United  States  and  Germany,  as  provided  for 
by  the  agreement  of  August  10, 1922. 

Such  construction  of  the  said  letter  and  of  the  corre¬ 
spondence  and  the  letters  of  the  German  Commission|er 
Huecking  is  totally  unwarranted.  The  German  Government 
lias  fully  indicated  by  its  letter  to  the  Department  of  State, 
hereinafter  referred  to,  of  July  11,  1939  and  of  October  j  3, 
1939,  that  Germany  had  full  intention  of  proceeding  with 
its  share  of  the  work  of  the  Commission  as  soon  as  the  irreg¬ 
ularities  referred  to  in  these  letters  would  be  rectified.  To 
this  effect,  see  the  following  language  in  the  letter  of  Oc¬ 
tober  3,  1939,  annexed  to  the  moving  papers,  where  the 
Charge  d ’Affaires  savs  as  follows — (Minutes  of  October 
30,  1939,  p.  53) : 

“By  direction  of  my  Government,  I  should  like  to  ex¬ 
press  the  hope  that  the  United  States  Government  does  not 
approve  of  the  violations  of  procedure  discussed  in  this 
note  and  that  it  will  find  some  way  of  quashing  them,  in 
order  to  restore,  in  collaboration  with  the  German  Govern¬ 
ment,  the  basis  existing  before  the  beginning  of  those  vio¬ 
lations  of  procedure,  upon  which  the  proceedings  can  lie 

brought  to  a  conclusion  in  an  orderlv  wav.” 

'  ■  « 

On  June  15th,  1939,  the  American  Commissioner  ren¬ 
dered  an  opinion  which  was  spread  upon  the  minutes,  in 
which  he  asserted  that  there  had  been  a  disagreement  be¬ 
tween  him  and  the  German  Commissioner  and  simultane¬ 
ously  filed  a  Certificate  of  Disagreement,  signed 
2fi>1  solely  by  him.  This  statement  that  there  had  beenja 
disagreement,  when  as  a  matter  of  fact,  as  above  in¬ 
dicated,  the  two  Commissioners  were  in  the  midst  of  thejir 
deliberations,  is  not  warranted  by  the  facts  and  under  the 
rules  of  the  Commission  the  Umpire  wras  not  authorized 
to  decide  the  case  upon  a  certificate  signed  solely  by  the 
American  Commissioner.  There  is  no  provision  for  a  Cef- 


240  Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL. 

tificate  of  Disagreement  signed  solely  by  one  Commissioner. 
Examination  of  the  records  of  the  Commission  shows  that 
each  Umpire  acted  only  on  the  certificates  of  the  two  Na¬ 
tional  Commissioners. 

The  American  Commissioner,  in  his  opinion,  also  states 
that  the  retirement  of  the  German  Commissioner  on  March 
1,  1939,  did  not  render  the  Commission  functus  officio.  We 
will  assume  that  the  Commission  was  not  rendered  functus 
officio,  but  the  American  Commissioner  could  not  issue  Cer¬ 
tificates  of  Disagreement  alone;  nor  could  the  Umpire  ren¬ 
der  decisions  until  a  new  Commissioner  was  appointed,  and 
the  intention  to  appoint  a  new  Commissioner  in  the  place 
of  the  former  German  Commissioner  fully  appears  from 
the  letter  of  the  German  Charge  d’ Affaires  above  men¬ 
tioned.  However,  the  Umpire,  disregarding  the  rules  of  the 
Commission  and  adopting  the  views  of  the  American  Com¬ 
missioner,  handed  down  his  decision.  As  stated  in  the  mov¬ 
ing  affidavit  (p.  30)  the  Umpire  stated  in  his  opinion  that 
within  the  meaning  and  intent  of  the  agreement  by  which 
the  Commission  was  constituted  and  its  powers  defined, 
there  existed  a  disagreement  between  the  two  National  Com¬ 
missioners.  This  statement  is,  for  the  above  reasons,  un¬ 
warranted. 

lie  also  stated  that  he  participated  at  the  conference  after 
submission  of  the  cases  and  that  he  was  cognizant  of  this 
disagreement.  This  statement  is  also  unwarranted 
202  and  under  the  rules  of  the  Commission  requiring  a 
certificate  from  the  two  Commissioners,  as  has  al¬ 
ways  been  the  practice,  the  Umpire  had  no  authority  to  act, 
and  his  statement  that  “if  more  were  needed”  he  had  be¬ 
fore  him  the  certificate  and  opinion  of  the  American  Com¬ 
missioner,  indicates  an  unjustified  precipitateness  on  the 
part  of  the  Umpire.  In  his  opinion  he  grants  the  motion 
for  reopening,  but  under  the  agreement  under  which  the 
Commission  was  constituted  and  under  the  rules  he  was 
without  power,  for  the  reasons  already  stated,  to  grant  said 
motion,  more  especially  because  at  the  time  of  granting  the 
motion  the  work  of  the  Commission  had  been,  by  reason  of 
the  resignation  of  the  German  Commissioner,  suspended 
until  the  appointment  of  a  new  German  Commissioner. 

Article  II  of  the  Agreement  of  August  10,  1939  provides 
“should  the  Umpire  or  any  of  the  Commissioners  die  or 
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retire,  or  be  unable  for  any  reason  to  discharge  his  func¬ 
tions,  the  same  procedure1  shall  be  followed  for  filling  the 
vacancy  as  was  followed  in  appointing  him.”  The  Ameri¬ 
can  Commissioner  did  not  wait  for  the  vacancy  to  be  filled 
before  calling  t ho  meeting  of  June  15th. 

Although  it  appears  clearly  from  the  record,  as  above 
outlined  in  this  affidavit,  the  sole  question  before  the  Com¬ 
mission  was  whether  the  previous  decision  of  the  Commis¬ 
sion  dismissing  the  claims  should  be  reopened  and  set  aside, 
and  although  the  Commission  had  never  been  called  up^n 
to  deliberate  as  to  the  merits  of  the  claims,  and  although  the 
question  of  the  merits  bad  been  expressly  reserved  by  far¬ 
mer  decisions  of  the  Commission,  the  Umpire  granted  the 
oral  motion  of  the  American  Agent  at  said  hearing  of  June 
15,  1939,  that  awards  be  granted  in  favor  of  the  sabotage 
claimants.  The  motion  for  an  award  on  the  merits  wqs 
granted,  based  upon  the  ground  that  by  virtue  jot* 
263  the  resignation  of  the  German  Commissioner,  Ger¬ 
many 

“seeks  to  avoid  a  final  conclusion  and  frustrate  the  "work 
of  the  Commission”.  (Minutes  of  June  15,  1939,  p.  21). 

In  view  of  the  fact  that  there  had  been  not  even  a  de¬ 
liberation  on  the  merits  of  the  claims  and  in  view  of  the  fact 
that  the  question  of  the  merits  of  the  claims  had  been  ex¬ 
pressly  reserved,  and  in  view  of  the  fact  that  no  notice  bf 
the  application  for  a  hearing  on  the  merits  or  for  an  order 
directing  a  judgment  on  the  merits  had  been  served  on  any¬ 
one,  the  Umpire  was  without  power  to  grant  the  last  men¬ 
tioned  motion. 

Article  VI  of  the  Agreement  reads  as  follows: 

“The  two  Governments  may  designate  agents  and  coun¬ 
sel  who  may  present  oral  or  written  arguments  to  the  eoitn- 
mission. 

“The  commission  shall  receive  and  consider  all  written 
statements  or  documents  which  may  be  presented  to  it  by 
or  on  behalf  of  the  respective  Governments  in  support  bf 
or  in  answer  to  any  claim. 

“The  decisions  of  the  commission  and  those  of  the  urh- 
pire  (in  case  there  may  be  any)  shall  be  accepted  as  final 
and  binding  upon  tbe  two  Governments.” 
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and  Rule  VI  reads  in  part  as  follows : 

“Hearings. 

“(a)  The  order  in  which  cases  shall  come  on  for  submis¬ 
sion  before  the  Commission  shall  be  determined  by  (1) 
agreement  between  the  American  Agent  and  the  German 
Agent,  subject  to  revision  in  the  discretion  of  the  Com¬ 
mission;  or  (2)  order  of  the  Commission. 

*  ♦  • 

“(bl)  All  briefs  shall  be  confined  to  questions  put  in  is¬ 
sue  by  the  petition,  memorial  or  written  statement  filed  by 
the  American  Agent  and  the  answer  thereto  filed  by  the 
German  Agent.”' 

Consequently,  the  granting  of  the  motion  by  the  Umpire 
entirely  ex  parte  was  an  act  totally  unauthorized  under  the 
Agreement  of  August  10,  1922  and  under  its  procedural 
rules  and  was  therefore  null  and  void. 

264  On  page  31  of  the  moving  papers  there  is  set  forth 
an  excerpt  from  the  minutes  of  the  meeting  of  June 
15,  1939,  numbered  “Paragraph  1.  2.  and  3.”’  An  examina¬ 
tion  of  the  minutes  discloses  that  this  so-called  order  was 
spread  upon  the  minutes  after  the  hearing  and  is,  there¬ 
fore,  not  a  correct  transcription  of  the  proceedings  on 
that  day.  The  minutes  of  the  hearing  of  June  15,  1939 
read  as  follows — (pp.  20,  21) : 

“The  American  Agent.  If  your  Honors  please,  in 
view  of  the  attitude  of  Germany,  as  expressed  in  the  com¬ 
munications  between  the  German  Commissioner  and  the 
Umpire  and  the  American  Commissioner  and  the  commun¬ 
ication  between  the  German  Embassy  and  the  Secretary  of 
State  of  the  United  States,  it  is  apparent  that  Germany 
does  not  intend  to  take  any  further  part  in  the  proceedings 
before  this  Commission,  and  seeks  to  avoid  a  final  conclu¬ 
sion,  and  frustrate  the  work  of  the  Commission.  I  there¬ 
fore  move  at  this  time,  if  your  Honors  please,  upon  the 
record  as  it  now  stands,  that  awards  he  entered  in  accord¬ 
ance  with  the  opinions  which  have  been  rendered  today. 

“The  Umpire.  In  view  of  what  appears  in  the  record, 
and  based  upon  the  American  Agent’s  motion,  the  Com¬ 
mission  is  prepared  to  sign  awards,  to  be  submitted  by  the 
American  Agent,  if  approved  by  the  Commission  as  to 
form.  Those  may  be  submitted,  and  if  approved  will  be 
made  at  a  further  meeting  to  be  called  on  notice.” 
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The  Umpire  thus  stated  that  “the  Commission  is  pre¬ 
pared  to  sign  awards  to  be  submitted  by  the  American 
Agent,  if  approved  by  the  Commission  as  to  form.  Those 
may  be  submitted  and  if  approved  will  be  made  at  a  furtiher 
meeting  to  be  called  on  notice. 

According  to  the  minutes  as  quoted  by  Mr.  Martin!  in 
the  moving  affidavit,  the  awards  were  to  “be  considered  at 
a  further  meeting  of  the  Commission  to  be  called  on  no¬ 
tice,  and  appropriate  action  thereon  *  *  *  taken”.  Thjsre 
is  nothing  in  the  record  to  indicate  what  consideration  \i’as 
given  to  these  awards  “at  a  further  meeting  of  the  Com¬ 
mission”,  or  when  this  further  meeting  took  place,  noii  is 
there  anything  in  the  minutes  to  indicate  what  proof  \yas 
presented  to  the  American  Commissioner  or  to  the 
265  Umpire  with  regard  to  the  alleged  damage  suffered 
by  the  sabotage  claimants.  The  award  to  the  lue- 
high  Valley  Railroad  Company  (Exhibit  23  annexed  to  tihe 
moving  papers)  and  the  Agency  of  American  Car  &  Foun¬ 
dry  Company,  Limited  (Exhibit  24  annexed  to  the  movipg 
papers)  both  state  that  “the  Agent  for  the  United  Statjes 
and  the  Agent  for  Germany  having  been  heard”;  Mr.  Mar¬ 
tin  at  page  10  of  the  moving  affidavit  admits  that  the  ques¬ 
tion  of  the  measure  of  damages  was  to  be  postponed  until 
after  the  determination  of  the  question  of  Germany’s  lia¬ 
bility.  The  only  question  which  was  before  the  Commis¬ 
sion  at  the  time  of  the  resignation  of  the  German  Commis¬ 
sioner  was  whether  the  decision  of  October  16,  1930,  would 
be  set  aside  on  the  ground  of  fraud.  There  had  been  i)o 
argument  on  the  merits  and  consequently  no  counter-proof 
or  argument  on  the  amount  of  damages. 

Letter  from  the  German  Charge  D' Affaires  Protesting 
/ /'regularities  and  Showing  Germany's  Willingness 
Participate  in  Proceedings  Before  the  Com  mission. 

The  next  steps  in  the  chronology  of  events  were  the  let¬ 
ters  of  July  11th,  1939  and  October  3,  1939,  from  the  Ger¬ 
man  Charge  d’ Affaires  to  the  Department  of  State,  both 
of  which  letters  were  received  by  the  American  Commis¬ 
sioner,  and  apparently  by  the  Umpire,  and  the  Department 
of  the  Treasury.  Annexed  hereto  is  a  translation  of  th^ 
letter  of  July  il,  1939,  marked  Exhibit  C.  In  this  letter 
the  German  Embassay  called  the  attention  of  the  Depart- 
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meat  of  State  to  irregularities  in  the  proceedings  of  the 
Commission,  called  by  the  Charge  d ’Affaires  “The  Rump 
Commission He  further  calls  attention  to  the  fact  that 
in  the  minutes  of  the  Commission  the  letter  of  March  3, 
1939,  from  the  former  German  Commissioner,  is 
266  omitted.  Tu  this  letter  of  July  11,  1939,  he  states  as 
follows : 

“According  to  communications  received  by  the  German 
Embassy,  the  American  Agent  as  well  as  the  attorneys  of 
the  American  and  Canadian  claimants  in  the  Black  Tom 
and  Kingsland  cases  are  engaged  in  preparing  awards  to  be 
submitted  for  signature  to  the  Rump-Commission  consisting 
at  the  present  time  of  the  American  Umpire  and  the  Amer¬ 
ican  Commissioner.  These  steps  are  the  direct  result  of  a 
ruling  made  by  the  American  Umpire  at  the  meeting  of 
the  Rump-Commission  on  June  loth,  1939,  granting  with¬ 
out  hesitation  a  motion  of  the  American  Agent  for  awards 
and  stating  that  ‘the  ('omntission  is  prepared  to  sign 
awards  to  be  submitted  by  the  American  Agent  if  approved 
by  the  Com  mission  as  to  form'. 

“In  view  of  the  Agreement  entered  into  between  the 
German  Government  and  the  Government  of  the  United 
States  on  August  10,  1922,  as  well  as  in  view  of  two  unam¬ 
biguous  decisions  of  the  fully  constituted  Commission  and 
an  Agreement  between  the  two  Agents  concerning  the  pro¬ 
cedure  to  be  followed  in  the  instant  cases,  this  ruling  of 
the  Umpire  is  an  inconceivable  occurrence  which  is  without 
precedent  in  the  practice  of  international  Tribunals  and 
Commissions.  The  issues,  involved  in  this  ruling,  namely, 
the  issue  of  Germany’s  responsibility  for  the  damages  aris¬ 
ing  from  the  explosions  and  fires  and  the  issue  of  iho 
amount  of  damages,  were  not  before  the  Commission  in  the 
ponding  procedure  dealing  with  the  third  petition  for  re¬ 
hearing.  On  the  contrary,  they  have  been  reserved  for 
later  stages  of  the  proceedings  in  which  Germany  has  the 
right  to  file  evidence  and  briefs.’* 

He  also  points  out : 

“It  is  patent  that  the  ruling  of  the  American  Umpire  rel¬ 
ative  to  the  entry  of  the  awards  as  well  as  any  award  that 
might  be  signed  by  the  Rum])  Commission  consisting  of 
the  American  Umpire  and  the  American  Commissioner,  is 
null  and  void.’’ 
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In  this  letter  lie  protests  against  the  “American  TjJm- 
pire's  ruling  to  granting  awards  in  favor  of  the  American 
and  Canadian  claimants’’.  He  again  calls  attention  to 


ur- 

thcr  irregularities,  more  particularly  the  unilateral  calling 
of  a  meeting  by  the  American  Commissioner  and  the  dbei- 
sion  of  the  American  Umpire  on  the  petition  for  rehearing 
of  May  4,  1933  “which  is  likewise  void”. 

267  Letter  of  October  3 ,  1939  From  German  Charge  I)'- 
Affaires  Protesting  and  Setting  Forth  l r regularities 
and  Germany's  Willingness  to  Cooperate  in  Worn  of 
the  Commission . 


On  October  3,  1939,  a  further  letter  of  protest  was  stent 
by  the  German  Charge  d ’Affaires  to  the  Department!  of 
State  (copies  of  translations  of  which  were  sent  to  the  De¬ 
partment  of  Treasury  and  to  tin*  American  Commissioner 
and  to  the  Umpire  prior  to  the  calling  of  the  meeting  of  Oc¬ 
tober  30,  1939,  hereinafter  mentioned).  A  copy  of  transla¬ 
tion  of  this  letter  is  set  out  in  full  as  Exhibit  27  annexed 
to  the  moving  papers. 

I  briefly  summarize  said  letter  as  follows: 

After  calling  attention  to  the  fact  that  in  its  previous 
letter  of  .July  11,  1939,  it  asserted  that  the  German  Govein- 
ment  regarded  the  awards  of  the  Rump  Commission  j as 
void,  it  calls  attention  to  the  fact  that,  although  the  claim 
of  the  Lehigh  Valley  Railroad  Company  was  filed  after  the 
time  for  filing  had  expired,  the  German  Government  con¬ 
sented  to  the  consideration  thereof  by  the  Mixed  Claipis 
Commission,  which  would  not  have  been  possible  without 
the  German  Government’s  assent. 

Then  the  note  calls  attention  to  the  various  “violation 
committed  by  the  Commission  as  follows: 

In  the  first  place,  and  according  to  the  agreement  be¬ 
tween  the  German  Government  and  the  United  States  Gov¬ 
ernment,  the  decision  of  October  16,  1930  was  to  be  ac¬ 
cepted  by  both  Governments  as  final  and  binding,  and 
despite  the  provision  in  the  agreement  that  the  decisions 
of  the  Mixed  Claims  Commission  shall  be  final  and  binding, 
the  American  Agent  submitted  three  applications  in  suc¬ 
cession  for  reopening,  the  first  two  of  which  were  rejected, 
and  the  third  application  the  subject  of  the  last  proceeding. 
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In  these  proceedings,  the  letter  further  states,  the  fol¬ 
lowing  “ violations”  were  committed: 

First:  There  was  no  legal  basis  whatever  for  the  uni¬ 
lateral  manner  of  the  American  Commissioner  calling  for 
the  “session  of  the  Commission”;  that  during  the  vacancy 
in  the  position  of  the  German  Comissioner,  the  Commission 
was  incompetent  to  make  a  decision  and,  therefore,  could 
not  assemble  for  meetings,  Article  3  of  the  agreement  be¬ 
tween  the  two  Governments  providing: 

268  “They  (the  National  Commissioners,  may  fix  the 
time  and  place  of  their  subsequent  meetings  accord¬ 
ing  to  convenience.” 

Accordingly,  he  asserts  that  the  American  Commissioner 
and  the  Umpire  had  no  power  without  the  collaboration  of 
the  German  Commissioner  to  call  meetings  or  hold  sessions. 

In  connection  with  this  “violation”  of  the  agreement,  the 
letter  stated  as  follows: 

“*  *  *  In  none  of  its  communications  has  it”  (the  Ger¬ 
man  Government)  “taken  the  stand  that  by  the  withdrawal 
of  the  German  Commissioner  the  Commission  has  become 
‘functus  officio’  and  has  thereby  lost  its  competence.” 

The  sole  question  was  whether,  during  the  vacancy  of 
the  position  of  the  German  Commissioner,  the  American 
Commissioner,  whether  alone  or  jointly  could  exercise 
functions  which  the  agreement  had  entrusted  to  the  two 
Commissioners  for  joint  exercise. 

Second:  Another  “violation”  was  the  manner  of  action 
of  the  American  Commissioner  in  the  first  matter  which 
he  treated  at  this  meeting  with  the  American  Umpire.  He 
made  public  a  summary  of  the  letters  which  he  himself  and 
the  American  Umpire  had  exchanged  early  in  March  1939 
with  the  German  Commissioner,  and  on  the  basis  of  such 
correspondence,  the  American  Commissioner  made  the  as¬ 
sertion  that  the  “stage  of  disagreement”  had  already  been 
reached  in  the  discussions  of  the  Commission.  That  the 
American  Commissioner  had  omitted  from  the  picture  the 
letter  of  the  German  Commissioner  of  March  3,  1939,  which 
di recti v  contradicts  the  assertion  that  the  German  Com- 
missioner  had  dissented  in  the  deliberations.  This  letter 
which  was  omitted  showed  the  incorrectness  of  the  stand 
of  the  American  Commissioner.  Failure  to  make  known 
the  position  of  the  German  Commissioner  in  opposition  to 
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the  unilateral  declaration  of  the  American  Commissioner 
“deprives  the  subsequent  acts  of  the  American  Umpire  of 
any  legal  basis”. 

Third:  That  the  sabotage  cases  were  not  at  a  sta.de  in 
which  the  American  Umpire  had  authority  to  make  a  deci¬ 
sion;  that  the  functions  of  the  Umpire  are  limited  by! the 
agreement  of  August  10,  1922,  as  well  as  by  the  Rules  of 
Procedure,  and  that  the  Rules  of  Procedure  requirje  a 
formal  disagreement  by  the  two  Commissioners  and  a  Cer¬ 
tificate  in  written  form  by  both  of  them. 

Fourth :  In  view  of  the  attitude  of  the  Umpire,  it  further 
asserts,  in  effect,  that  the  German  Commissioner  properly 
made  use  of  his  right  of  withdrawal. 

209  It  is  pointed  out  that  this  attitude  was  demon¬ 
strated  by  the  German  Commissioner  In  his  lettef  to 
the  American  Umpire  of  March  1,  1939,  in  which  he,  ambng 
other  things,  asserted  (Minutes  of  Hearing  of  October  30, 
1939,  p.  37) : 

“. . .  In  respect  to  the  latest  of  our  claims  you  introduced 
as  your  main  point  a  point  which  was  not  made  by  the 
claimants  at  all  and  which,  as  far  as  I  am  aware,  never  was 
argued  ...  I  cannot  shut  my  eyes  to  the  fact  that  in  my 
opinion  it  is  not  compatible  with  the  position  of  an  umpire 
and  it  shows  a  bias  if  the  Umpire  makes  points  and  balses 
his  decisions  on  them  which  are  not  advanced  by  the  pajrty 
favored  by  them.  The  Umpire  actually  assumes  by  such  a 
procedure  the  attitude  of  a  legal  adviser  for  the  favored 
party  and  does  so  under  circumstances  under  which  the 
other  side  can  no  longer  expect  equal  justice. 

“.  .  .  Tt  has  become  clear  to  me  during  these  days  that 

anv  argument  advanced  bv  the  claimants  at  once  attracts 

*  “  *  # 
vour  attention  and  evokes  the  idea,  How  could  it  be  collab- 

orated?  And  any  argument  advanced  in  favor  of  the  de¬ 
fendants  at  once  evokes  in  you  the  idea,  “How  can  it  be 
refuted  ?” 

It  further  asserted  that  an  examination  of  the  “deci¬ 
sion  .  .  .  discloses  the  character  of  a  document  in  which  |he 
German  Government  is  viewed  and  treated  as  an  opponent 
in  litigation.” 

It  also  asserted  that  the  Umpire  refers  to  the  thesis  upon 
which  the  decision  of  the  Rump  Commission  is  vested, 
namely,  that  the  Black  Tom  and  Kingsland  eases  aire 
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proven  if  the  so-called  Herrmann  report  is  genuine.  On 
this  point,  he  further  asserted  that  the  American  Com¬ 
missioner  merely  states  in  his  decision  that  this  conse¬ 
quence  is  admitted.  The  letter  further  stated  that  the 
German  Agent,  by  whom  alone  such  an  admission  could  be 
made,  never  made  such  a  statement,  and  then  he  further  as¬ 
serted  that  the  Umpire  has  shown  a  complete  reversal  of 
his  former  views  regarding  the  Hermann  report.  He  dem¬ 
onstrates  that,  after  having  asserted  his  previous  opinion 
with  regard  to  the  Herrmann  message  (Minutes  of  Hearing 
of  October  30,  1939,  p.  41) : 

“.  .  .  The  silent  but  persuasive  intrinsic  evidence  makes 
it  impossible  to  reach  a  conclusion  in  favor  of  the  claim¬ 
ants  and  against  Germany”, 

the  Umpire  now  states  that  further  study  had  converted  him 
to  the  opinion  that  the  intrinsic  evidence  confirmed  the  gen¬ 
uineness  of  the  Herrmann  report. 

270  Fifth:  That  the  American  Umpire  violated  all 
principles  of  international  law  in  his  treatment  of 
the  case  of  the  Agency  of  Canadian  Car  &  Foundry  Com¬ 
pany,  Ltd.  Although  it  was  absolutely  clear  to  the  Com¬ 
mission  that  all  of  the  shares  of  the  stock  of  this  corpora¬ 
tion  belonged  to  a  Canadian  corporation,  the  Umpire  de¬ 
nied  the  motion  to  dismiss  this  claim,  although  it  did  not 
fall  within  the  jurisdiction  of  the  Commission. 

Sxth:  And  although  in  the  last  arguments  before  the 
Commission,  the  procedure  was  limited  strictly  to  the  pre¬ 
liminary  question  of  fraud,  and  although  the  German  Agent 
had  refrained  from  submission  of  counter-evidence  on  all 
points  which  were  irrelevant  to  the  preliminary  question 
of  fraud,  that  is,  on  the  question  of  responsibility  of  Ger¬ 
many,  and  although  this  course  of  procedure  on  the  part 
of  the  German  Agent  was  in  accordance  with  the  decision 
of  the  Umpire  of  November  5,  1935,  and  he,  therefore,  re¬ 
frained  from  discussing  in  his  written  statements  or  argu¬ 
ments  the  responsibility  of  Germany  on  the  merits,  and 
although,  in  the  order  of  the  Commission  of  March  29, 
1929,  Rule  3,  counsel  would  be  given  an  opportunity  to  dis¬ 
cuss  an  oral  argument  or  submission  of  printed  briefs  with¬ 
in  a  time  to  be  fixed  by  the  Commission  any  points  not  pre¬ 
viously  covered,  such  opportunity  was  not  afforded  him. 
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Seventh :  The  proceedings  with  respect  to  the  amount  of 
damage  allegedly  caused  were  entirely  irregular,  in  view 
of  the  reservation  of  the  question  of  damage  until  a  further 
stage  of  the  proceedings.  In  spite  of  the  stipulations)?  to 
that  effect,  the  American  Commissioner,  he  asserts,  moved 
that  the  awards  be  granted  in  favor  of  the  private  parties 
interested,  and  said  motion  was  granted.  This  motion  was 
granted,  he  asserts,  although  these  important  questions 
had  never  been  submitted  to  the  Commission  for  decision 
by  the  two  National  Agents,  and  he  calls  attention  to  the 
previous  ruling  of  the  Commission  as  follows:  (Minutes 
of  Hearing  of  October  30,  1939,  p.  48) : 

“The  Commission  has  from  its  inception  been  sensible 
of  its  lack  of  power  to  compel  the  closing  of  the  record  gnd 
the  final  submission  of  any  case  ...  It  lias  never,  as  l|am 


advised,  entered  an  order  for  the  final  closing  of  the  recjord 
in  any  case  without  consent  or  over  objections.  /  do  \ not 
think  it  has  poicn'  to  do  so .” 


and  he  further  stated  (supra,  pp.  49,  50) : 

“The  statement  made  bv  the  American  Umpire  shows 
clearly  that  investigation  of  the  sums  of  damages 
271  established  unilaterally  by  the  complaining  party 
and  without  possibility  of  opposition,  would  refer 
only  to  certain  requirements  as  to  outer  form,  but  notj  to 
the  material  establishment  of  the  amount  of  damages — ;ind 
this  in  a  litigation  between  two  sovereign  Governments]  in 
which  the  uninvestigated  claims  amount  to  approximately 
$40,000,000!” 

Tie  further  stated  that  the  assertion  that  it  is  apparent 
that  Germany  does  not  ini  end  to  take  any  further  part  in 
the  proceedings  is  not  borne  out  by  the  facts,  as  demon¬ 
strated  in  the  note  of  Juno  10.  1939,  and  he  further  As¬ 
serted  (supra,  p.  51): 

“.  .  .  the  statute  of  the  Commission  establishes  the  prin¬ 
ciple  that  the  discussion  and  investigation  of  all  matters 
brought  before  it  is  in  the  first  place  exclusively  the  busi¬ 
ness  of  the  two  National  Commissioners.  They  compose 
the  Commission.  The  Umpire  can  act  only  under  certain 
fullv  defined  conditions,  and  his  duty  is  strictlv  limited 
•to  deciding  on  all  cases  in  which  the  Commissioners  might 
be  of  different  opinions.’  ” 
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and  he  closed  his  letter  with  the  following  statements 
(supra,  p.  52): 

“Accordingly  the  acts  and  orders  of  the  American  Um¬ 
pire  and  the  American  Commissioner  since  March  1,  1939, 
among  them  the  reopening  of  the  proceedings  in  the  Black 
Tom  and  Kingsland  cases,  the  ‘decision’  of  the  Umpire  and 
the  American  Commissioner  on  the  responsibility  of  Ger¬ 
many  in  both  cases,  and  the  arbitrary  granting  of  awards 
by  the  American  Umpire,  are  null  and  void.  Any  awards 
which  the  American  Umpire  and  the  American  Commis¬ 
sioner  might  issue  on  tin*  basis  of  these  measures  are  like¬ 
wise  null  and  void." 

(supra,  p.  53) : 

“By  the  direction  of  my  Government,  I  should  like  to 
express  the  hope  that  the  United  States  Government  does 
not  approve  of  the  violations  of  procedure  discussed  in  this 
note  and  that  it  will  find  some  way  of  quashing  them,  in 
order  to  restore,  in  collaboration  with  the  German  Govern¬ 
ment,  the  basis  existing  before  the  beginning  of  those  vio¬ 
lations  of  procedure,  upon  which  the  proceedings  can  be 
brought  to  a  conclusion  in  an  orderly  wav.” 

272  Meet  in  ( i  of  October  HO,  WHO  Including  Submission 

and  Signing  of  A  wards  After  Ex  Parte  Proof  of 
Damages. 

Notwithstanding  this  letter  of  protest  and  notwithstand¬ 
ing  that  this  letter  contained  the  statement  above  mentioned 
that  the  German  Government  was  willing  to  continue  to 
collaborate  in  the  work  of  the  Mixed  (Maims  Commission, 
on  October  23.  1939,  the  American  Commissioner  caused 
the  American  Joint  Secretary  to  deliver  personally  to  the 
German  Agent  a  notice  of  the  meeting  to  be  held  on  Oc¬ 
tober  30,  1939.  This  notice  was  signed  bv  the  American 
Joint  Secretary  in  accordance  with  the  direction  of  the 
American  Commissioner.  This  procedure  is  again  irregu¬ 
lar  on  the  same  ground  as  the  notice  of  the  hearing  held  on 
June  15,  1939. 

At  the  meeting  of  October  30,  1939,  there  was  presented 
to  the  Umpire  an  award  in  each  of  the  153  sabotage  cases. 
In  presenting  the  awards,  the  American  Commissioner 
stated  (Minutes  of  October  30,  1939,  p.  25) : 
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“I  have  thoroughly  examined  the  files  for  the  purposje  of 
determining  the  correct  measure  of  damages  in  all  of  t^iese 
cases,  and  have  furnished  the  Umpire  memoranda  relating 
thereto.  I  have  also  furnished  him  a  memorandum  jire- 
pared  by  the  Acting  American  Agent  relating  to  the  ques¬ 
tion  of  damages. 

“Wherever  the  files  disclosed  that  a  question  of  fact  or 
of  law  was  raised,  I  have  discussed  it  with  the  Umpire 
personally.  T  have  presented  to  him  for  his  consideration 
an  award  in  each  of  the  153  sabotage  eases.” 

This  was  followed  by  the  following  remark  of  the  Umpire: 

“The  Umpire:  After  a  study  of  the  data  and  the  rec¬ 
ords  and  the  memoranda  prepared,  I  have  found  that  i the 
awards  are,  in  my  judgment,  accurately  and  properly  (cal¬ 
culated,  and  have  joined  the  American  Commissioneij  in 
signing  the  awards.  They  will  be  accordingly  filed  in  the 
records  of  the  Commission.” 

Neither  the  German  Commissioner  nor  German  Agent 
attended  the  said  hearing,  nor  was  the  German  Agent 
273  or  the  German  Commissioner  in  the  slightest  \yay 
consulted  as  to  the  amount  of  the  awards,  the  mea- 
sure  of  damages,  the  validity  or  correctness  of  the  proof 
of  damages,  nor  is  there  anything  in  the  record  of  ithe 
Commission  to  indicate  how  they  were  arrived  at,  tjie  njiles 
applicable  thereto,  what  witnesses,  if  any,  were  hegrd, 
whether  there  was  any  investigation  by  the  American  Com¬ 
missioner  of  the  correctness  of  the  proof,  whether  there 
were  any  witnesses  heard,  whether  any  testimony  Was 
taken — in  other  words,  the  amount  of  damages  fixed  in 
the  awards  was  arrived  at  entirely  ex  parte. 

1  am  informed  that  the  only  steps  taken  on  the  part]  of 
the  American  Commissioner  in  determining  the  amountj  of 
the  awards  were  consultations  with  the  American  Ag^nt 
and  his  counsel  and  conferences  with  counsel  for  the  pri¬ 
vate  claimants,  at  which  consultations  and  conferences  no 
one  representing  any  of  the  parties  adversely  affected  or 
representing  the  old  awardholders,  or  their  counsel,  was 
present.  I  am  further  informed  that  no  notice  to  attend 
these  consultations  was  given  to  the  German  Agent,  j  In 
other  words,  1  am  informed  that  the  amount  of  damages 
appearing  in  the  awards  was  not  the  subject  of  any  for- 
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mal  or  informal  hearing.  I  have  had  correspondence  with 
Mr.  Harold  H.  Martin  in  which  I  requested  information 
concerning  the  method  of  computation  used  in  arriving  at 
the  awards  and  received  from  him  no  reply  to  my  request 
for  information,  although  he  did  reply  to  the  letter. 

In  order  to  inform  the  Court  fully  on  the  subject  of  how 
the  amounts  of  the  claims  were  arrived  at,  so  that  the  Court 
will  be  exactly  informed,  I  demand  the  examination  of  Mr. 
Martin  and  I  have  caused  to  be  served  a  notice  for  his  ex¬ 
amination,  and  I  am  sure  this  examination  will  reveal  not 
only  the  irregularities  of  the  procedure,  but  also,  the  fact 
that  there  was  no  opportunity  for  counter-proof,  and 
274-  that  by  coincidence  or  otherwise  the  amount  of  the 
awards  reached  a  figure  which  will  consume  approx¬ 
imately  the  entire  sum  available  in  the  Department  of  the 
Treasury,  to  the  detriment  of  the  old  American  awardhold- 
ers.  In  the  interests  of  justice  and  of  the  fairness  of  de¬ 
cisions  of  international  tribunals.  I  assert  that  it  is  neces¬ 
sary  that  this  examination  be  had  so  as  to  disclose  to  the 
Court  the  facts  as  to  the  manner  in  which  the  old  award- 
holders  are  deprived  arbitrarily  of  the  payment  of  the  bal¬ 
ance  due  on  their  claims. 

It  is  stated  in  the  moving  affidavit  that  extensive  proof 
of  damages  suffered  by  the  sabotage  claimants  consisting 
of  material  contained  in  the  memorials  of  the  respective 
claimants,  and  evidence  in  voluminous  exhibits  filed  with 
the  Commission  for  the  period  from  approximately  March 
1927  to  November  1936  was  in  the  record  at  the  time  of  the 
retirement  of  the  German  Commissioner.  These  alleged 
proofs  consist  of  ex  parte  affidavits,  and  there  is  no  coun¬ 
ter-proof  on  the  question  of  damages.  Because  of  the 
stipulation  not  to  take  up  the  question  of  damages  until  the 

liabilitv  of  Germanv  was  established.  The  German  Agent 
•  *  ' 

never  undertook  to  submit  counter-proof. 

In  the  moving  papers  it  is  stated  that  no  evidence  re¬ 
specting  damages  was  submitted  to  the  Commission  subse¬ 
quent  to  November  1936.  The  reason  that  further  evidence 
was  not  submitted  was  that,  as  stated  in  the  affidavit  of 
Mr.  Martin,  the  amount  of  damages  was  a  subject  expressly 
reserved  until  the  liability  of  Germany  had  been  established 
(see  moving  affidavit  p.  10). 
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The  Award  In  Agency  of  Canadian  Car  &  Foundry  Com¬ 
pany,  Ltd.,  a  New  York  Corporation,  Whose  Stock  is 
Entirely  Owned  by  a  Canadian  National,  Without  I)e- 
liberation  of  the  Commission. 

As  to  the  claim  of  the  Agency  of  the  Canadian 
275  Car  and  Foundry  Company,  Ltd.,  a  motion  was 
made  by  the  German  Agent  to  dismiss  this  claim. 
With  reference  to  this  motion  the  German  Commissioner  in 
his  letter  of  March  3,  1939,  has  written  as  follows: 

“How  far  we  were  from  any  agreement  or  disagreement 
may  be  best  evidenced  by  the  fact  that  none  of  us  had  evjen 
touched  upon  the  subject  of  the  nationality  of  the  Canadian 
Car  Agenev,  although  vou  vourself  will  hardlv  entertain 
any  doubt  that  this  question  of  jurisdiction  or  may  be  jof 
the  substance  of  the  case  would  be  a  part  and  topic  of  ajiy 
decision,  be  it  as  to  fraud  or  be  it  as  to  merits,  in  the 
Kingsland  matter.” 

Therefore,  there  had  been  no  deliberations  of  the  Com¬ 
mission  on  this  Claim  subsequent  to  the  hearing  in  January 
1939.  Apparently,  the  American  Commissioner  presented 
to  the  Commission  on  this  subject,  an  ex  parte  certificate 
and  his  opinion  in  connection  therewith.  Upon  presenta¬ 
tion  of  said  certificate  the  Umpire  granted  the  award  jof 
the  Agency  of  Canadian  Car  and  Foundry  Company,  Ltd. 
for  $5,871,105.20,  with  interest  thereon  at  5%  from  Janu¬ 
ary  31,  1917.  The  amount  claimed  was  $6,956,865.80.  Tljie 
award  is  annexed  to  the  moving  papers  as  Exhibit  24. 

The  German  Agent  had  moved  to  dismiss  the  claim  on 
the  ground  that  the  Commission  had  no  jurisdiction  to  en¬ 
tertain  the  same  because  the  shares  of  stock  of  said  claiiji- 
ant  were  fully  owned  by  the  parent  company,  the  Canadian 
Car  and  Foundry  Company,  Ltd.,  a  Canadian  Corporation, 
and  this  motion  was  pending  at  the  time  of  the  resignation 
of  the  German  Commissioner.  It  had  not  been  considered 
by  the  two  National  Commissioners,  so  therefore,  no  agree¬ 
ment  or  disagreement  was  reached  or  certified. 

At  pages  11  and  12  of  the  brief  submitted  by  the  German 
Agent  under  date  of  January  12,  1939,  certain  facts,  amorig 
them : 


i 
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276  “1.  Throughout  its  life,  the  ‘Agency’  was  entirely 
Canadian-owned,  all  of  its  shares  belonging  to  the 

Canadian  parent  Company. 

“2.  The  ‘Agency*  was  Canadian-managed;  its  President, 
its  Vice-President,  and  the  Chairman  of  its  Board  of  Di¬ 
rectors  were  citizens  of  Canada  and  appointed  by  the  Ca¬ 
nadian  parent  Company.  The  President  and  Vice-Presi¬ 
dent  of  the  “Agency”,  Mr.  Nathaniel  Curry  and  the  late 
Mr.  V.  W.  Butler  were  identical  with  the  President  and  the 
Vice-President  of  the  Canadian  parent  concern. 

*###•*#*# 

“5.  The  ‘Agencr’  was  not  allowed  to  engage  in  anv  other 
business  than  the  performance  of  the  Russian  ammunition 
contracts.  Its  existence  was  to  cease  upon  competition  of 
the  contracts  earlv  in  1917.2 

m 

“6.  The  ‘Agency’  performed  the  work  assigned  to  it  ‘in 
trust’  for  the  Canadian  parent  Company;  the  ‘Agency’  also 
held  its  property  only  in  trust  for  the  Canadian  parent 
Company,  to  which  all  property  and  remaining  proceeds 
were  to  be  turned  over  upon  the  completion  of  the  Russian 
contracts. 

********* 

“9.  The  British  and  the  Russian  Governments,  through 
the  officers  of  the  Anglo-Russian  Supply  Committee,  ex¬ 
ercised  direct  influence  on  the  management  of  the  ‘Agency’ 
and  the  operation  the  Kingsland  Plant.” 

This  shows  that  the  Agency  of  Canadian  Car  and  Foun¬ 
dry  Company,  Ltd.  was  not  only  wholly  owned  by  the  par¬ 
ent  company,  a  Canadian  corporation,  but  that  any  and  all 
profits  would  be  paid  to  the  parent  Company.  Therefore 
the  fact  is  that  every  cent  of  the  award  thus  obtained  would 
be  paid  into  the  coffers  of  the  parent  Company,  a  Canadian 
corporation.  In  other  words,  it  appeared  distinctly 

277  that  our  Government  (Department  of  State  and  the 

“  2  See  Paragraph  3  of  the  stipulation  between  the  Canadian  parent  Com¬ 
pany  (the  assignor),  the  Russian  Government  and  the  “Agency”  (the  as¬ 
signee)  recited  in  the  record  of  the  case  of  the  Robert  Dollar  Company: 

“Paragraph  3.” 

“That  the  Assignee  shall  engaged  in  no  other  business  than  the  performance 
of  the  two  said  recited  contracts;  and  that,  after  the  performance  of  the  two 
said  recited  contracts,  all  property  or  proceeds  remaining  shall  belong  to 
and  be  assigned  or  paid  by  the  assignee  to  the  assignor.” 
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American  Agent)  sponsored  a  claim  of  a  corpoija- 
tion,  every  one  of  whose  sliares  of  stock  was  impressed  with 
Canadian  nationality.  As  aforestated,  the  motion  of  the 
German  Agent,  was  based  upon  the  fact  that  if  an  American 
corporation  is  wholly  owned  by  a  non-American  national, 
under  the  rulings  of  the  Commission,  it  had  no  jurisdiction 
to  entertain  the  claim. 

The  administrative  rulings  of  the  Commission  and  the 
Department  of  State  have  made  it  clear  that  some  American 
interest  in  an  American  corporation  is  a  primary  require¬ 
ment  for  jurisdiction  to  render  an  award  to  an  American 
corporation,  and  then  awards  are  made  only  to  the  extent 
of  such  American  stock  ownership.  No  right  to  recover 
can  exist  when  the  record  shows  that  no  part  of  the  stocik 
of  a  corporation  is  owned  by  Americans.  In  a  memorafi- 
< him  filed  by  the  American  Agent  on  May  13,  1926,  the  fol¬ 
lowing  language  is  used  by  him: 

* i  The  class  of  foreign-owned  corporations  to  be  excludejd 
from  the  treaty. 

“Diplomatic  protection  has  been  refused  to  a  corporation 

incorporated  in  the  United  States  because  of  foreign  stock 

ownership.  Such  a  refusal  might  be  proper  in  the  case 

where  all,  or  substantially  all ,  of  the  shares  were  owned  by 

soon  foreign  corporation  and  the  American  corporation 

teas  merely  the  agent  of  its  foreign  principal.  In  that  case 

the  Commission  might  well  come  to  the  conclusion  that  th^ 

claim  was  in  substance  that  of  a  foreign  corporation  which 

had  been  put  forward  by  the  American  subsidiary  merely 

to  make  a  case  within  the  jurisdiction  of  the  Commission. 
” 

•  «  • 

Under  this  language  and  under  the  rules  of  the  Commis 
sion,  only  a  corporation,  some  of  whose  shares  are  im¬ 
pressed  with  American  nationality,  can  file  a  claim,  and 
when  a  claim  is  filed  by  a  corporation  none  of  whose  shares 
is  impressed  with  American  nationality,  the  Commissioh 
has  no  jurisdiction. 

278  By  reason  of  the  fact  that  the  Agency  of  Canadiari 
Car  and  Foundry  Company,  Ltd.  has  received  thii 
award,  there  has  been  an  improper  discrimination  in  it^ 
favor  as  against  other  corporate  claimants  whose  clainni 
have  either  been  entirely  dismissed  or  entirely  disregardecj 
by  the  American  Agent  or  made  the  subject  of  partial 
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awards  because  of  the  non-ownership  of  the  stock,  or  part 
of  tlie  same,  by  American  nationals.  In  fact,  in  presenting 
the  corporate  claims  belonging  to  corporations  for  filing 
with  this  Commission,  it  is  a  requirement  to  enumerate  spe¬ 
cifically  the  nationality  of  the  oivners  of  the  shares  of  stock 
of  the  corporation.  It  appears  on  page  13  of  the  minutes 
of  October  30,  1939,  as  follows : 

“7.  (a)  At  the  time  the  claimant  acquired  the  claim  the 
shares  of  stock  were  held  by  Canadian  Car  and  Foundry 
C ompany ,  Ltd.,  the  proportion  of  the  shares  of  stock  in  that 
company  held  by  citizens  of  the  United  States  was  approxi¬ 
mately  30%,  and  the  proportion  of  stock  held  by  citizens  or 
subjects  of  any  other  country  at  that  time  was  30%  in  Can¬ 
ada,  and  40%  in  England. 

“8.  (a)  At  the  present  time  the  shares  of  stock  of  claim¬ 
ant  are  held  by  Canadian  Car  and  Foundry  Company,  Ltd., 
and  the  proportion  of  the  shares  of  stock  in  that  company 
held  by  citizens  of  the  United  States  is  approximately  45% 
and  55'f  by  aliens.”  (Italics  ours) 

While  it  does  not  state  in  the  answers  above  quoted  that 
the  Canadian  Car  and  Foundry  Company,  Ltd.  is  a  Cana¬ 
dian  corporation,  this  is  common  knowledge.  It  has  its  main 
office  at  Montreal,  Canada.  And  notwithstanding  this  state¬ 
ment,  the  Agency  of  Canadian  Car  and  Foundry  Co.,  Ltd. 
has  received  an  award  for  practically  the  full  amount  of  its 
claim.  How  this  award  can  be  reconciled  with  the  previous 
rulings  of  the  Commission,  it  is  difficult  to  understand.  Fur¬ 
thermore,  it  is  well  known  that  pursuant  to  an  administra¬ 
tive  ruling  of  the  Department  of  State  a  full  statement  of 
the  nationality  of  the  owners  of  the  stock  of  corporate 
claimants  must  be  presented  in  support  of  claims 
279  against  any  foreign  government. 

Prior  Awards  Limited  to  American  Interest  in  Corporations 

There  were  several  cases  before  the  Mixed  Claims  Com¬ 
mission,  in  which  the  American  Agent  consented  that  the 
awards  were  to  be  limited  strictly  to  the  American  stock 
ownership  in  the  corporation. 

In  the  case  of  H.  Herrmann  Manufacturing  Company, 
Docket  #173  the  claim  was  withdrawn  by  the  American 
Agent  on  behalf  of  the  Department  of  State  because  the 
stock  was  95%  foreign  owned. 
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In  the  American  Congo  Company,  Docket  #504,  a  com¬ 
promise  was  made  between  the  two  Agents,  which  compro¬ 
mise  amounted  to  36.75%,  being  the  American  interest  in 
the  award. 

In  the  Gans  Steamship  Line,  Docket  #6625,  the  Commis- 
sion  found  that  only  80%  of  the  claim  wras  impressed  with 
American  nationality  and  accordingly  made  an  award  for 
that  interest. 

I  have  been  advised  that  the  Department  of  State,  iiji  a 
letter  dated  April  16,  1938,  stated  as  follows : 

“First.  Nationality  of  shareholders  of  the  various  cor¬ 
porations  concerned.  The  record  indicates  that  the  original 
charterer,  the  United  States  Asphalt  Refining  Compajny, 
and  the  sub-charterer,  the  Interocean  Transport  Company, 
were  corporations  organized  under  the  laws  of  South  Da¬ 
kota  and  that,  on  or  about  May  11,  1917  (after  the  datej  of 
origin  of  both  claims),  the  last  named  corporation  \tras 
merged  in  the  claimant  company,  the  Interocean  Oil  Com¬ 
pany.  It  was  stated,  moreover,  on  May  16,  1923,  that  !all 
stock  of  the  claimant  company  was  held  by  American  citi¬ 
zens  both  at  the  date  of  the  origin  of  the  claim  and  on  tjhe 
date  of  that  statement.  However,  the  evidence  does  not  dis¬ 
close  the  names  of  such  stockholders,  the  proportions  of 
their  respective  holdings,  nor  how  they  acquired  American 
nationality.  Nor  does  it  include  any  copies  of  the  resolu¬ 
tions  of  the  stockholders  of  either  of  the  corporations  shew¬ 
ing  the  circumstances  or  effect  of  the  merger.  The  reeqrd 
would  appear  to  be  incomplete  without  the  best  available 
evidence  on  those  points.” 

280  From  the  above  letter  it  is  quite  evident  that  j  in 
other  cases  before  the  Mixed  Claims  Commission  the 
Corporations  were  required  to  prove  that  all  stock  was  h(^ld 
by  American  citizens,  both  at  the  date  of  the  origin  of  tjhe 
claim  (in  this  case  1917)  and  at  the  date  of  the  filing  of  tjhe 
claim. 

I  want  to  examine  Mr.  Martin,  to  put  before  this  court  a 
list  of  all  the  cases  which  have  not  been  prosecuted  by  the 
American  Agent  because  of  foreign  stock  ownership. 

The  Commission  had  no  jurisdiction  to  make  an  award 
unless  it  is  limited  to  the  American  stock  ownership  in 
these  respective  companies. 

The  nationality  of  the  corporation  is  not  considered;  itjis 
the  nationality  of  the  stockholders.  It  was  never  intended 
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that  ia  using  a  corporate  veil  a  Canadian  national  should  be 
the  beneficiary  of  American  awards  to  the  detriment  of 
other  American  Award  Holders,  relying  upon  a  specific 
fund  as  the  sole  present  source  from  which  its  payment  will 
bo  derived. 

Awards  to  Insurance  Companies  Partially  Foreign  Owned. 

It  is  further  alleged  in  the  complaint  that  many  of  the 
corporate  claims  are  those  of  insurance  companies  ivh o  are 
claimants  by  reason  of  subrogation  after  paying  the  awards 
of  persons  allegedly  damaged  by  the  Black  Tom  and  Kings- 
land  explosions.  It  is  alleged  in  the  complaint  that  many 
of  the  shares  of  these  subrogee  insurance  companies  are  for- 
eign-owned.  As  far  as  I  know  no  investigation  has  been 
made  as  to  the  extent  of  such  foreign  ownership.  These  in¬ 
surance  companies,  whose  names  are  at  present  unknown  to 
me,  have  received  awards  to  the  detriment  of  the  Old  Award 
Holders  in  the  same  manner  as  the  Agency  of  Canadian  Car 
and  Foundry  Company,  Ltd.  and  in  order  to  prove 
281  this  assertion  it  is  necessary  for  the  plaintiff  to  ex¬ 
amine  Mr.  Martin  and  other  witnesses. 

Plaintiff's  Claim  Correctly  Set  Forth  in  Complaint. 

On  page  36  of  Mr.  Martin’s  affidavit,  he  correctly  sets 
forth  the  various  amounts  awarded  to  the  plaintiff,  Z.  &  F. 
Assets  Realization  Corporation,  by  the  Mixed  Claims  Com¬ 
mission,  but  gives  the  impression  that  the  plaintiffs  have  al¬ 
ready  received  more  than  the  total  amount  of  their  awards. 

With  the  exception  of  the  award  of  $4,074.00,  which  was 
entered  on  November  9, 1928,  all  of  the  awards  were  entered 
prior  to  the  passage  of  the  Settlement  of  War  Claims  Act, 
by  which  the  holders  of  awards  received  payments  on  ac¬ 
count.  Three  of  the  first  four  awards  entered  by  the  Mixed 
Claims  Commission  in  favor  of  the  plaintiff,  Z.  &  F.  Assets 
Realization  Corporation,  carry  interest  at  5%  per  annum 
from  January  1, 1920.  The  fourth  award  is  with  interest  at 
5%  from  June  30, 1920. 

Section  2(b)  of  the  Settlement  of  War  Claims  Act  reads 
as  follows: 

“  (b)  The  Secretary  of  the  Treasury  is  authorized  and  di¬ 
rected  to  pay  an  amount  equal  to  the  principal  of  each  award 
so  certified,  plus  the  interest  thereon  in  accordance  with  the 
award,  accruing  before  January  1, 1928.” 
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I 

Tlie  interest  accruing  prior  to  January  1, 1928  lias  always 
been  regarded  by  the  Treasury  Department  in  its  state¬ 
ments  to  awardholders  and  in  Treasury  reports  issued  by  it, 
as  part  of  tlie  principal.  This  is  also  borne  out  by  Section 
4(c)  (4)  and  (5)  of  tlie  Settlement  of  War  Claims  Act: 

“(4)  To  pay  the  amount  of  $100,000  in  respect  of  each 
payment  authorized  by  subsection  (b)  of  section  2  (relating 
to  awards  of  the  Mixed  Claims  Commission),  if  the  amoijmt 
of  such  authorized  payment  is  in  excess  of  $100,000  andj  is 
not  payable  in  full  under  paragraph  (2)  of  this  subsectibn. 
Xo  person  shall  be  paid  under  this  paragraph  and  para¬ 
graph  (3)  an  amount  in  excess  of  $100,000  (exclusive 
282  of  interest  beginning  January  1,  1928),  irrespective 
of  the  number  of  awards  made  on  behalf  of  such  per¬ 
son; 

“  (5)  To  make  additional  payments  authorized  by  subsec¬ 
tion  (b)  of  section  2  ( relating  to  awards  of  the  Mixed  Clairhs 
Commission),  in  such  amounts  as  will  make  the  aggregate 
payments  (authorized  by  such  subsection)  under  this  para¬ 
graph  and  paragraphs  (2),  (3),  and  (4)  of  this  subsection 
equal  to  80  per  centum  of  the  aggregate  amount  of  all  pay¬ 
ments  authorized  by  subsection  (b)  of  section  2.  Payments 
under  this  paragraph  shall  be  prorated  on  the  basis  of  tl|e 
amount  of  the  respective  payments  authorized  by  subsectioln 
(b)  of  section  2  and  remaining  unpaid.  Pending  the  com¬ 
pletion  of  the  work  of  the  Mixed  Claims  Commission,  the 
Secretary  of  the  Treasury  is  authorized  to  pay  such  instal¬ 
ments  of  the  payments  authorized  by  this  paragraph  as  hie 
determines  to  be  consistent  with  prompt  payment  under  thiis 
paragraph  to  all  persons  on  behalf  of  whom  claims  liav^ 
been  presented  to  the  commission 

There  was,  on  January  15,  1936,  a  total  aggregate  un¬ 
paid  balance  of  $599,373.96,  consisting  of  $311,870.47  a^ 
balance  of  award  and  interest  to  January  1,  1928,  antjl 
$287,503.49  interest  from  January  1,  1928  to  January  15|, 
1936.  Interest  at  5%  from  January  15,  1936  on  the  un-j 
paid  balance  of  award  with  interest  to  January  1,  1928  i$ 
approximately  $62,000,  making  a  total  unpaid  balance  of 

more  than  $650,000.  j 

I 

Special  Deposit  Account  Consumed  by  Sabotage  Aivards\ 

There  is  still  due  to  the  old  American  award  holders  a  sum 
in  excess  of  $63,000,000,  and  I  have  been  informed  that  the 


260  Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL. 


moneys  now  in  and  available  to  the  Special  Deposit  Account 
do  not  exceed  $22,000,000.  The  awards  to  the  sabotage 
claimants  including  interest  to  January  1, 1928,  exceed  $31,- 
000,000,  and  hence,  if  the  awards  to  the  sabotage  claimants 
stand,  the  entire  Special  Deposit  Account  will  be  consumed 
by  payments  to  them,  and  the  Old  Award  Holders  will  re¬ 
ceive  nothing  on  account. 

2S3  With  regard  to  the  excerpt  from  the  report  of  the 
United  States  Finance  Committee  dated  June  6, 1934, 
(Senate  Report  No.  1376,  73rd  Congress,  2d  Session,  p.  7), 
the  reservation  of  the  German  Special  Deposit  Account  to 
make  payment  on  account  of  any  awards  of  the  Mixed 
Claims  Commission  was  made  to  provide  for  the  contin¬ 
gency  of  proper  awards  obtained  in  a  proper  manner,  after 
proper  hearing  and  after  proper  procedure.  Never  -was  it 
contemplated  that  it  should  await  the  payment  of  awards 
obtained  ex  parte  and  partly  payable  to  non-American 
nationals. 

7  therefore  ash  that  the  motions  of  the  defendant-inter- 
venor  he  dismissed . 

HUBERT  E.  ROGERS 

Sworn  to  before  me  this  12th  day  of  December,  1939. 

HELEN  M.  MALLOY 

(Seal)  Notary  Public ,  Queens  Co. 

Queens  Co.  Oik’s  No.  3726,  Reg.  No.  5667 
Certificate  filed  in  N.  Y.  Co.  No.  1252,  Reg.  No.  0M769 
Commission  expires  March  30,  1940 

284  Exhibit  “A” 

Docket  Nos.  8103,  8117,  et  al. 

Mixed  Claims  Commission  Decisions . 

United  States  of  America  on  behalf  of  Lehigh  Valiev  Rail- 
road  Company,  Agency  of  Canadian  Car  and  Foundry 
Company,  Limited,  and  Various  Underwriters,  Claim¬ 
ants, , 

v. 

Germany. 

These  tv’o  cases  involve  claims  for  damages  resulting 
from  fires.  The  first  relates  to  the  fire  which  occurred  on 
the  night  of  July  29-30,  1916,  at  the  terminal  yard  of  the 
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Lehigh  Valley  Railroad  Company  in  New  York  Harbor, 
known  as  the  Black  Tom  Terminal,  and  is  known  as  jthe 
Black  Tom  Case.  The  second  relates  to  the  destruction  of 
the  Kingsland  plant  of  the  Agency  of  Canadian  Car  and 
Foundry  Company,  Limited,  at  Kingsland,  New  Jersey,  jmd 
is  known  as  the  Kingsland  Case.  This  fire  started  in  the 
late  afternoon  of  January  11,  1917.  The  two  cases  have 
from  the  beginning  been  carried  along  together,  both  in  the 
taking  of  the  evidence  and  in  the  arguments.  It  will  be  c|on- 
venient  to  deal  with  them  in  one  opinion. 

The  questions  involved  are  questions  of  fact.  Germany 
and  the  United  States,  now  friendly  nations,  have  entered 
into  an  agreement  under  which  Germany  accepts  liability 
for  such  damage  during  neutrality  to  citizens  of  the  Uni  ted 
States,  if  the  damage  resulted  from  acts  of  her  authorized 
agents. 

The  Commission  has  no  difficulty  with  the  question  of 
authority  in  these  cases.  The  persons  alleged  to  be  respon¬ 
sible  for  causing  these  two  fires  to  be  set — either  by  partici¬ 
pating  in  the  act  themselves  or  by  employing  sub-agentsj  of 
their  own — were  in  such  relation  to  the  German  authorities, 
and  some  of  them  in  such  special  relation  to  Nadolny 
285  and  Marguerre,  who  were  in  charge  of  the  Political 
Section  of  the  German  General  Staff,  or  to  Hinsch, 
that  Germany  must  be  held  responsible  if  they,  or  some  of 
them,  did  cause  the  fires  to  be  set.  The  Commission  d<jes 
not  need  direct  proof,  but  on  the  evidence  as  submitted  we 
could  hold  Germany  responsible  if,  but  only  if,  we  are  rea¬ 
sonably  convinced  that  the  fires  occurred  in  some  why 
through  the  acts  of  certain  German  agents. 

We  have  no  doubt  that  authoritv  was  so  given  bv  Mar- 
guerre  in  February,  1916.  Marguerre  himself  so  testifies. 
Nadolny  had  on  January  26,  1915,  sent  a  cable  authorizing 
such  sabotage.  Nadolny  in  his  evidence  gives  the  impres¬ 
sion  that  the  policy  was  abandoned  shortly  after  his  cabje. 
Marguerre  testifies  that  the  authority  given  by  him  in  19jlG 
was  not  to  be  exercised  during  neutrality,  but  only  in  case 
the  United  States  entered  into  the  war.  We  do  not  belieye 
his  evidence  with  respect  to  this  alleged  limitation  of  t}ie 
authority,  though. 

It  is  well  recognized  that  Governments  who  have  agreed 
to  arbitrate  are  under  obligation  in  entire  good  faith  to  t::y 
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to  ascertain  the  real  truth.  Xadolnv  may  have  suppressed 
evidence  as  to  his  knowledge  of  the  instructions  given  by 
Margucrre,  and  we  think,  though  of  course  we  may  be  mis¬ 
taken,  that  Margucrre  did  not  tell  the  truth.  Xadolnv ’s  ex¬ 
amination  was  confined  wholly  to  his  cable,  and  the  Mar- 
guerre  instructions  were  not  at  that  time  a  feature  of  the 
case.  We  cannot  be  sure  of  what  Xadolnv  knew,  and  would 
not  be  willing  without  further  evidence  to  accuse  him,  but 
we  have  felt  it  necessary  to  mention  the  possibility.  It  is 
also  apparent  that  von  Strempel  of  the  German  Legation  in 
Chile,  in  another  connection  failed  to  communicate  to  the 
Commission  statements  made  to  him  by  Herrmann,  which 
tended  strongly  to  cast  doubt  upon  an  affidavit  of 
286  Herrmann  which  von  Strempel  was  forwarding  to 
the  Commission,  though  it  should  be  added  that  we 
can  easily  understand  that  von  Strempel  did  not  believe 
these  boasting  tales  of  Herrmann,  who  even  then,  appar¬ 
ently,  did  not  admit  complicity  of  himself  or  Hinseh  in  Black 
Tom  or  Kingsland.  Marguerre ’s  personality  does  not  seem 
important,  but  Xadolnv  and  von  Strempel  are  diplomatic 
representatives  of  Germany.  Von  Strempel  was  a  young 
man,  unfamiliar  with  the  case,  and  probably  did  not  fully 
realize  his  obligation  as  a  diplomatic  representative  to  the 
Commission  and  to  his  own  Government. 

In  speaking  as  we  have  of  Xadolnv,  Marguerre,  and  von 
Strempel  we  have  not  the  least  intention  to  raise  any  doubt 
as  to  the  entire  good  faith  of  the  present  German  Govern¬ 
ment  in  its  management  and  presentation  of  these  cases, 
nor  of  the  Agent  who  has  represented  Germany  as  counsel. 
And  in  order  that  this  last  statement  may  not  be  construed 
as  merely  conventional  courtesy,  we  state  specifically  that 
we  have  no  such  doubts.  We  believe  that  the  present  Ger¬ 
man  Government  was  entirely  prepared  to  bring  out  the 
truth  and  to  take  the  consequences,  whatever  they  might  be. 

It  is  unnecessary  to  go  further  and  determine  whether 
such  sabotage  was  the  general  policy  of  the  then  German 
Government.  The  Foreign  Office  did  specifically  authorize 
the  cable,  already  referred  to,  which  Xadolnv  sent  to  the 
Embassy  in  Washington.  We  are  inclined  to  think  that  the 
diplomatic  representatives  in  the  United  States  were  not 
in  accord  with  the  idea  and  did  nothing  in  the  way  of  exer- 
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cising  this  particular  authority.  There  was  an  admitted 
policy  to  destroy  and  damage  property  of  the  nations  at 
war  with  Germany  at  this  time  and  later,  and  it  is  obvious 
that  such  acts  if  committed  in  or  from  the  United  Stjites 
were  serious  violations  of  neutrality,  that  agents  engaged 
therein  were  not  likely  to  discriminate  very  care- 

287  fullv  between  acts  on  United  States  territory  and 
acts  outside  the  United  States,  or  between  property 

belonging  to  Germany’s  enemies  and  property  not  yet  deliv¬ 
ered,  but  intended  for  Germany’s  enemies.  But  in  general 
we  are  all  inclined  to  the  opinion  that  Germany’s  diplo¬ 
matic  representatives  in  the  United  States  were  averse  to 
attacks  on  American  property,  that  their  opposition  to  s!ueh 
a  policy,  so  far  as  they,  possibly,  knew  or  suspected  tha|t  it 
was  being  carried  out,  became  stronger  as  the  relations  be¬ 
tween  the  United  States  and  Germany  became  more  and 
more  acute.  We  see  no  evidence  in  these  cases,  however, 
that  such  authority  as  the  Political  Section  of  the  General 
Staff  gave  was  ever  modified.  And  up  to  the  entry  of  the 
United  States  into  the  war  there  were  in  the  United  States 
certain  German  agents  who  were,  or  at  least  pretended  to 
be,  active  in  sabotage  work.  But  we  arc  also  convinced 
that  the  number  of  agents  so  engaged  was  always  small  in 
proportion  to  the  field  to  be  covered,  that  they  were  never 
organized  effectively,  and  that  their  numbers  and  effective¬ 
ness  continually  deceased,  partly  because  of  difficulty  of 
communicating  with  Germany  and  other  difficulties  inher¬ 
ent  in  their  situation,  and  even  more  because  of  efficient 
counter-work  by  the  United  States  Secret  Service  and  pros¬ 
ecuting  officers.  We  are  convinced  also  that  their  preten¬ 
sions  in  such  reports  as  they  may  have  made  and  in  thjeir 
talk  with  each  other  were  for  the  most  part  gross  exaggera¬ 
tions  of  their  actual  accomplishments. 

With  this  background,  which  renders  inferences  against 
Germany  easier  than  they  would  otherwise  be,  we  approach 
the  evidence  as  to  the  German  agents  and  their  alleged  toms. 
We  found  ourselves  absolutely  in  agreement  as  to  tlfiis 
background  upon  our  first  consultation  after  the  close  of 
the  arguments  and  before  we  had  considered  at  pll 

288  the  responsibility  of  any  of  the  German  agents. 

These  cases  have  been  argued  twice,  the  second 
argument  having  been  necessitated  by  the  production  of 
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new  evidence.  The  second  argument,  has  occupied  the  most 
of  ten  days,  and  it  has  not  been  too  long  in  view  of  the 
enormous  record  of  evidence  and  the  details  which  the  coun¬ 
sel  were  obliged  to  cover.  We  have  no  intention  of  cover¬ 
ing  all  these  details  in  our  opinion,  but  it  seems  desirable 
that  we  should  indicate  as  briefly  as  possible  our  views  as 
to  some  of  the  more  prominent  features  of  the  evidence, 
although  we  will  begin  by  stating  our  final  conclusions,  viz.: 

In  the  Kingsland  Case  we  find  upon  the  evidence  that 
the  fire  was  not  caused  bv  anv  German  agent. 

In  the  Black  Tom  case  we  are  not  convinced  that  the  fire 
was  not  attributable  to  Hinsch  and  Kristoff,  though  we  are 
convinced  that  it  was  not  attributable  to  Witzke  or  Jahnke. 
But  we  are  quite  a  long  way  from  being  convinced  that  the 
fire  was  caused  bv  anv  German  agent. 

We  therefore  decide  both  cases  in  favor  of  Germany. 

In  the  Kingsland  Case  the  persons  possibly  involved  as 
participants  are  Witzke,  Jahnke,  Hinsch,  Hermann,  Woz- 
niak,  Rodriguez,  and  Thorne.  The  evidence  relating  to 
Witzke  and  Jahnke  is  mainly  in  the  shape  of  alleged  admis¬ 
sions  by  Witzke  and  is  intermingled  with  his  alleged  admis¬ 
sions  in  connection  with  the  Black  Tom  Case.  This  evi¬ 
dence  makes  no  impression  whatever  upon  us  with  respect 
to  the  Kingsland  Case,  but  the  fact  that  it  does  refer  to  the 
Kingsland  fire  as  well  as  to  the  Black  Tom  fire  tends  to 
weaken  the  effect  of  the  alleged  admissions  as  to  the  Black 
Tom  Case.  On  the  evidence  we  are  satisfied  that  Witzke 
and  Jahnke  were  not  in  the  east  at  the  time  of  the  Kingsland 
fire,  and  eliminate  them  from  further  consideration  in  con¬ 
nection  with  Kingsland. 

The  Kingsland  fire  of  January  11,  1917,  started  in 
289  a  building  devoted  to  the  cleaning  of  shells.  It 
started  at  the  bench  of  a  workman  named  Wozniak. 
The  case  against  Germany  in  substance  depends  upon 
whether  Wozniak  started  this  fire,  under  Hermann’s  direc¬ 
tion. 

Until  Hermann,  who  was  undoubtedly  a  German  agent 
and  had  previously  testified  that  he  had  nothing  whatever  to 
do  with  the  Kingsland  fire,  changed  his  attitude  and  testi¬ 
fied  that  he  employed  Wozniak  to  start  the  fire  there  was 
nothing  from  which  we  could  reasonably  infer  either  that 
Wozniak  was  a  German  agent  or  that  he  caused  the  fire. 
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Hilken,  another  German  agent,  since  Hermann  changed  his 
testimony,  has  testified  that  Hermann  told  him  long  ago  the 
same  story  that  Hermann  now  tells.  Hinsch,  the  man  wl|om 
Hermann  connects  with  himself  in  the  storv,  has  denied  it. 
His  denial  contains  plausible  details,  but  we  could  not  rely 
on  it  if  we  felt  that  Hermann  was  not  telling  the  truth,  jfor 
though  we  have  no  evidence  that  Hinsch  is  a  liar,  there  s  a 
strong  presumption  that  he  might  be  under  circumstances 
which  pointed  to  his  guilt. 

Hilken  and  Hermann  are  both  liars,  not  presumptive  but 
proven.  Xo  one  could  in  the  light  of  all  their  evidence  be¬ 
lieve  anything  either  says  unless  something  other  than  jhis 
own  assertion  confirmed  his  statements.  Hilken ’s  first  long 
and  detailed  statement  in  these  cases  contained  nothing  of 
what  he  now  says  in  respect  to  Kingsland.  He  had  previ¬ 
ously  testified  before  the  Alien  Property  Custodian  and 
had  lied  continuously.  In  his  first  statement  for  the  Com¬ 
mission  he  professes  his  willingness  to  tell  the  entire  truth. 
If  he  did,  there  can  be  no  truth  either  in  his  or  Hcrmanln’s 
present  story.  Later  he  admits  that  he  did  not  earlier  tell 
the  whole  truth,  and  explains  his  failure  to  do  so  by  jhis 
unwillingness  to  implicate  others.  But  after  this  first  tes¬ 
timony  to  the  Commission  he  was  sent  by  counsel  for  the 
claimants  to  Chile  to  persuade  Hermann  to  testify,  in  which 
mission  he  failed.  On  his  return  he  made  an  affida  vit 
290  covering  his  conversations  in  Chile  with  Herrmann. 

In  this  affidavit  it  is  evident  that  he  had  no  further 
desire  to  shield  Herrmann,  if  he  ever  really  had  such  a 
desire.  He  tells  of  various  things  which  Herrmann  s(iid 
to  him  which  he  knew  were  not  true,  and  pretends  to  tell 
what  he  knows  to  the  contra rv.  But  he  savs  nothing  about 
his  knowledge  of  the  story  Herrmann  now  tells  about  Kings¬ 
land.  If  Hilken  had  not  mentioned  Kingsland  in  this 
davit,  his  present  story  would  be  more  credible.  But  lie 
says  that  he  asked  Herrmann  about  Kingsland  and  that. 
Herrmann  in  Chile  denied  all  knowledge  of  it.  Instead!  of 
reporting  that  Herrmann  had  previously  told  him  all  alxjmt 
it,  as  he  now  testifies,  he  adds  to  Herrmann’s  denial  merely 
the  statement  that  Herrmann  had  previously  told  him  that 
he  and  one  Gerdts  once  rode  over  to  look  at  Kingsland  afjter 
the  fire. 
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Herrmann’s  present  story  has  in  its  favor  whatever  pre¬ 
sumption  arises,  even  after  repeated  denials,  from  the  fact 
that  he  is  confessing  his  own  participation  in  a  crime  of 
serious  importance.  We  know  also  that  some  of  the  things 
he  previously  denied  are  true.  We  know,  or  at  least  believe, 
that  he  was  authorized  in  Berlin  l>v  Marguerre  to  commit 
sabotage  during  neutrality,  and  we  know  that  he  was  sup¬ 
plied  bv  Marguerre  with  inflammatorv  devices  in  the  form 
of  pencils,  containing  glass  tubes.  Appropriately  manipu¬ 
lated  the  chemicals  in  the  tubes  would  mix  after  an  inter¬ 
val  of  from  li)  to  30  minutes  and  cause  a  flame.  But  his 
testimony  now  with  respect  to  Kingsland  and  Black  Tom 
is  not  at  all  that  of  a  witness  who  for  reasons  of  conscience 
desires  to  make  a  clean  breast.  Whether  he  now  means  to 
tell  the  truth  or  means  to  lie,  he  is  testifying  solely  because 
of  the  fact  that  he  has  lost  his  position  in  Chile,  that  the 
German  Government  has  not  taken  care  of  him,  and  that  by 
testifying  he  has  secured  the  chance  to  get  back  to  the 

United  States  with  a  guarantv  of  immunitv.  We  do  not 

*  •  • 

imply  or  think  that  anything  improper  was  done  to  in¬ 
duce  him  to  testifv,  merelv  that  it  is  sufficientlv  obvi- 
291  ous  that  Herrmann  would  not  have  turned  his  coat  if 
the  German  Government  or  the  German  Legation  in 
Chile  had  offered  him  appropriate  inducements,  and  that 
having  turned  his  coat  because  of  advantage  to  himself  he 
is  pretty  sure  to  be  in  a  mental  attitude  in  which  hostility 
to  Germany  and  desire  to  make  good  with  the  claimants 
play  a  substantial  part.  And  there  is  nothing  about  Herr¬ 
mann  of  which  we  feel  so  sure  as  that  he  will  lie  if  he  thinks 
lying  worth  while  from  his  own  point  of  view. 

TIis  story  is,  in  brief,  that  he  planned  in  accordance  with 
instructions  from  Xadolnv  and  Marguerre  to  commit  sabot- 
age  in  Kingsland,  that  lie  applied  to  Hinseh  to  furnish  a 
man,  that  Hinseh  said  he  would  and  brought  Wozniak  to 
him,  that  he  learned  from  Wozniak,  not  from  Hinseh,  that 
Wozniak  was  working  in  the  Kingsland  plant  and  that 
Wozniak  thought  he  could  accomplish  something,  that  after 
one  or  two  interviews  he  got  distrustful  of  Wozniak,  who 
seemed  to  him  like  a  “nut”,  told  Hinseh  so  and  asked  him 
for  another  man.  Hinseh  then  brought  Rodriguez  to  him. 
Herrmann  then  brought  Wozniak  and  Rodriguez  together 
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and  asked  Wozniak  if  he  could  get  Rodriguez  a  job  j  at 
Kingsland.  Wozniak  said  he  could  as  he  had  a  pull  with  pie 
employment  bureau.  Still  later  he  met  the  two  and  learned 
that  Rodriguez  had  the  job.  He  then  gave  them  each  sojme 
of  the  inflammatory  pencils,  told  them  how  to  fix  them  up, 
and  instructed  them  to  put  one  in  a  coat  pocket  somewhere, 
standing  up  straight.  The  chemicals  would  to  the  rest. 
He  paid  them  not  over  $40  a  week — he  did  not  seem  very 
sure  how  much — during  this  short  period.  After  the  fire  he 
saw  Rodriguez  once,  but  he  never  saw  Wozniak  again.  He 
asked  no  questions  whatever  of  Rodriguez,  but  paid  him 
$500,  gave  him  a  fictitious  address  and  never  saw  h|im 
again. 

Herrmann’s  storv  is  somewhat  confirmed  bv  the  fact  that 

•  •• 

probably  Rodriguez  was  employed  about  the  time 
292  Herrman  savs,  shortly  before  the  fire,  and  bv  the  fact 

that  Wozniak  has  peculiarities  which  might  lcjtd 
Herrmann  to  characterize  him  as  a  “nut”,  though  the  weird 
“crank”  would  really  be  more  accurate.  On  the  other  hand, 
Herrmann  before  lie  had  told  this  Wozniak  storv  had  seen 
enough  of  the  early  arguments,  briefs,  and  affidavits  in  tjho 
case  to  know  of  Wozniak,  to  suspect  him  of  being  a  bit 
queer,  to  know  that  the  fire  started  at  his  bench,  to  kncj>w 
that  Rodriguez  was  supposed  to  have  usually  worked  ncjxt 
to  Wozniak.  But  there  is  nothing  to  show  that  Herrmajm 
could  have  learned  beforehand  that  Rodriguez  had  been  em¬ 
ployed  only  a  short  time,  though  this  is  not  impossible. 
Herrmann’s  attention  would  before  his  testimony  halve 
been  focussed  somewhat  on  Rodriguez  because  in  the  early 
stages  of  the  case  Herrmann  himself  was  suspected  of  hav¬ 
ing  been  the  Rodriguez  who  worked  at  the  plant.  This  sus¬ 
picion  was  probably  due  to  the  fact  that  Herrmann  used  the 
name  Rodriguez  when  he  was  in  Mexico  before  going  |to 
Chile.  It  is  argued  that  the  fact  that  he  used  this  name  is  a 
confirmation  of  his  present  story,  that  the  name  came  in^o 
his  head  because  he  had  employed  Rodriguez.  But  it  seems 
to  us  unlikely  that  Herrmann  would  take  in  Mexico  the 
name  of  someone  whom  he  had  employed  to  set  the  Kingjs- 
land  plant  on  fire,  and  Rodriguez  is  a  common  enough  name 
in  Spanish  countries.  In  fact  there  were  20  different  nupi 
named  Rodriguez  on  the  payroll  at  Kingsland  at  different 
times. 
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Herrmann’s  story,  as  stated  above,  appears  at  its  best, 
but  there  are  internal  difficulties  in  the  story  itself.  A  man 
named  Thorne  plays  an  important  part  in  the  theory  relat¬ 
ing  to  AVozniak  and  Rodriguez.  Thorne  was  in  the  employ¬ 
ment  office  of  the  Kingsland  plant,  and  the  theory  is  that  he 
was  well  known  to  TIinsch,  that  Hinsch  had  AVozniak  and 
Rodriguez  at  his  command,  and  that  Rodriguez  must  have 
obtained  his  employment  through  Thorne.  There  ;s 
293  a  good  deal  of  evidence  that  throws  suspicion  of  some 
sort  on  Thorne,  so  far  as  sympathy  with  Germany, 
general  lack  of  morals  and  willingness  to  do  shady  things 
are  concerned,  but  nothing  convincing  to  show  Thorne’s  ac¬ 
quaintance  with  Hinsch.  Hinsch  denies  acquaintance  with 
Thorne,  but  it  was  certainly  possible  that  he  did  know  him. 
Herrmann  says  he  did  not  know  Thorne,  though  there  is 
some  evidence  that  he  did.  AVozniak  had  been  in  the  plant 
six  months  at  least,  and  so  had  been  there  several  months 
when  Thorne  was  employed  as  an  assistant  in  the  employ¬ 
ment  office.  Tf  Hinsch  had  had  AVozniak  at  his  command 
and  in  the  plant,  there  was  no  very  good  reason  why  Herr¬ 
mann  should  have  taken  part  in  the  scheme  to  have  AVoz¬ 
niak  do  the  work.  Tf  these  other  allegations  are  true,  Herr¬ 
mann  could  not  have  asked  AVozniak  where  he  was  working, 
as  he  says  he  did  the  first  time  he  saw  him.  He  would  not 
have  asked  AVozniak,  as  he  says  he  did,  if  AVozniak  could 
get  Rodriguez  a  job.  And  Hinsch  would  not  have  assented 
without  any  discussion,  as  Herrmann  says  he  did.  to  Herr¬ 
mann’s  estimate  of  AVozniak  as  unsuitable  for  his  purpose. 
Herrmann’s  story  of  his  conversations  with  AVozniak  and 
Rodriguez  is  strangely  lacking  in  the  details  which  would  bo 
inevitable  in  such  conversations,  if  he  ever  employed  these 
men  for  the  purpose  and  in  the  way  he  says  he  did.  ITe  was 
pressed  by  German  counsel  for  any  further  details  of  these 
conversations,  but  we  get  no  talk  as  to  how  or  where  they 
could  set  the  fire,  or  whether  a  fire  was  likely  to  be  effective 
if  set  in  AA’ozniak’s  building,  no  discussion  of  particulars 
with  either  of  them  except  the  instructions  as  to  the  pencils 
which  were  quite  explicit.  This  lack  of  detail  might  have 
been  explained  by  the  fact  of  which  we  are  convinced  that 
AA'ozniak’s  knowledge  of  either  English  or  German  was  ex¬ 
tremely  limited.  But  Herrmann  savs  that  the  conversa- 
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tions  were  in  English  and  that  Wozniak  spoke  Eng- 

294  lisli  freely  though  with  an  accent,  a  statement 
which  in  view  of  our  judgment  as  to  Wozniak ’s  abil¬ 
ity  to  speak  English  at  that  time  arouses  further  distrust. 

And  the  job,  according  to  Herrmann’s  story,  seems  to 
have  been  turned  over  bv  Herrmann  to  Rodriguez  after  |ho 
came  on  the  scene.  Rodriguez,  not  Wozniak,  was  the  man 
relied  on.  Rodriguez  was  the  only  one  of  the  two  who 
turned  up  after  the  fire,  and  Herrmann  explicitly  says  that 
he  asked  no  questions  at  all  but  paid  him  $500  and  never 
saw  him  again.  And  yet  Wozniak  set  the  fire  if  anyone  did. 
And  Rodriguez,  the  only  man  Herrmann  saw  after  the  fire, 
the  only  man  he  paid  after  the  fire,  was  not  at  the  Kings- 
land  plant  at  all  on  the  day  of  the  fire. 

If  there  is  one  thing  sure  about  Wozniak,  it  is  that  Woz¬ 
niak  was  keen  for  money.  That  he  would  not  have  come 
after  his  money  himself  is  inconceivable  to  us  with  our 
knowledge  of  Wozniak ’s  previous  and  contemporary  ljfe 
and  habits.  We  have  a  great  deal  of  evidence  about  W<j>z- 
niak’s  earnings  and  his  use  of  his  money,  but  we  get  no  in¬ 
dication  whatever  that  he  actually  got  anv  of  the  money  t-ljat 
Herrmann  said  he  paid. 

Again,  Herrmann’s  description  of  Wozniak  corresponds 
exactly  with  a  poor  photograph  of  him  which,  we  think, 
Herrmann  had  seen  before  he  told  his  story,  and  differs  in 
two  quite  important  particulars  from  the  real  Wozniak. 
Herrmann’s  story  of  Wozniak ’s  presence  later  in  Mexico 
also  arouses  our  suspicion,  partly  because  we  are  quite 
certain  that  Wozniak  never  was  in  Mexico,  partly  because 
it  is  improbable  that,  if  he  had  turned  up  in  Mexico,  Herr¬ 
mann  would  not  have  seen  him,  and  partly  because,  whether 
Herrmann  saw  him  or  not,  his  talk  there  in  Mexico  with 
Hinsch  about  Wozniak ’s  presence  in  Mexico  could  not  pos¬ 
sibly  have  been  so  casual  and  inconsequential  as  Herrmann 
states  that  it  was. 

295  The  discrepancies  and  improbabilities  of  TTeijr- 
mann’s  story  tend  to  strengthen  our  very  strong  iijn- 

presion  from  Wozniak ’s  acts  and  statements  at  the  time 
of  the  fire  and  shortly  thereafter  and  from  the  circum- 
stances  of  the  fire  that  Wozniak  was  not  guilty.  In  t(ie 
same  way  our  impression  of  Wozniak,  derived  from  caijo- 


270  Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL. 


ful  study  of  these  acts  and  statements  and  circumstances, 
tends  to  increase  our  doubt  of  Herrmann’s  sincerity  in  his 
latest  evidence. 

Our  impression  that  Wozniak  is  innocent  is  not  due  to 
his  own  protestations  of  innocence.  Any  man,  however 
guilty,  might  claim  innocence,  and  Wozniak  lias  shown  in 
connection  with  matters  having  nothing  to  do  with  the  fire 
that  he  would  not  let  a  little  thing  like  truth  stand  in  his  way- 

Our  impression  is  derived  first  from  the  circumstances 
connected  with  the  fire  itself.  Gasoline  was  used  in  clean¬ 
ing  the  shells  and  the  fire  spread  quickly,  so  that  there  was 
great  excitement  and  confusion.  The  interval  between  the 
time  when  the  first  small  flame  was  seen  and  the  time  when 
everyone  present  ran  for  his  life  was  very  short.  The  pan 
of  gasoline  close  to  Wozniak ’s  machine  (as  in  the  case  of 
all  the  48  machines)  would  account  for  this,  but  in  addi¬ 
tion  one  workman  says  that  one  of  the  men  threw  a  pail  of 
water  on  the  bench  where  the  flame  first  appea red.  (The 
fire  buckets  in  the  building  contained  water  instead  of 
sand.)  Wozniak  says  he  made  an  effort  to  stifle  the  fire 
and  there  is  evidence  of  another  workman  that  he  saw 
Wozniak  make  some  such  effort.  If  we  were  called  upon  to 
guess  what  caused  the  fire  from  the  evidence  of  the  cir¬ 
cumstances,  we  should  without  hesitation  turn  to  the  ma¬ 
chine  which  held  the  shell  which  Wozniak  was  cleaning. 

There  is  strongly  persuasive  evidence  that  these 
296  machines  required  constant  watching,  that  when 
out  of  order  they  squeaked  and  threw  out  sparks, 
and  that  fires,  quickly  extinguished,  had  previously  oc¬ 
curred  from  this  source,  and  there  is  some  evidence  from 
a  workman  close  by  of  squeaking  and  of  sparks  from  Woz- 
niak’s  machine  just  at  the  time  of  the  starting  of  the  fire. 
Wozniak  himself  does  not  mention  this  in  his  contempo¬ 
raneous  statements,  though  he  later  mentioned  it  merely 
as  a  possible  explanation.  In  fact  he  says  that  his  machine 
was  running  well  that  day,  though  it  had  sometimes  run 
verv  hot.  To  Wozniak  the  fire  seemed  to  originate  in  the 
rapidly  revolving  shellcase  itself  and  to  follow  the  rag 
wound  around  a  stick  with  which  he  was  drying  the  shell- 
case  when  he  withdrew  the  rag.  It  is  interesting  to  find  that 
his  own  statement  is  the  only  one  which  bears  any  resem¬ 
blance  to  what  would  have  happened  if  he  had  used  one  of 
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the  inflammatory  pencils  with  which  Herrmann  says  j|ie 
supplied  him. 

Wozniak,  as  we  have  said,  is  not  a  “nut”,  but  a  cranjk. 
He  is  in  a  way  smart,  though  naive,  and  thinks  he  is  smarter 
than  he  really  is.  How  could  such  a  man,  or  any  man  wfio 
had  for  some  time  been  studying  and  planning  to  set  fire  i;o 
the  plant,  start  the  fire  at  his  own  bench,  where  attention 
would  necessarily  be  directed  to  him,  to  say  nothing  of  the 
fact  that  the  particular  place  and  the  particular  building 
would  not,  to  persons  planning  beforehand  to  set  a  fire, 
seem  to  be  places  where  a  fire  once  started  would  be  par¬ 
ticularly  likely  to  be  effective,  as  this  fire  certainly  was!? 
And  that  a  smart  crank  like  Wozniak  should  after  starting 
the  fire  with  an  inflammatory  pencil  describe  its  beginning 
in  a  way  which  had  even  a  slight  resemblance  to  a  pencil 
fire  is  equally  incomprehensible.  Also  incomprehensible  ijs 
the  fact  that  a  man  like  Wozniak  should  not  have  hall 
ready,  when  he  was  examined  a  day  or  two  later,  somje 
plausible  explanation  of  the  cause  of  the  fire,  but  he  cer¬ 
tainly  had  no  explanation  at  hand,  though  later  lie 
297  made  various  suggestions  and  possibilities. 

Although,  as  we  have  said,  Wozniak ’s  description 
of  the  starting  of  the  fire  bears  some  resemblance  to  what 
might  have  happened  if  a  pencil  had  been  used,  the  resemj- 
blanee  is  not  close  enough  to  make  us  suspect  that  a  pencil 
was  actually  used.  But  more  important  is  the  fact  that 
Wozniak,  if  he  used  a  pencil,  must  have  abandoned  corn! 
plctelv  Herrmann’s  instructions  as  to  how  to  use  the  penj 
cils.  The  pencil  was  intended  to  enable  an  incendiary  to| 
start  the  fire  at  a  time  and  place  when  and  where  he  could! 
not  be  connected  with  it.  The  pencil  was  devised  to  operate! 
only  after  the  lapse  of  15  to  30  minutes.  It  was  not  at  all 
adapted  to  starting  a  fire  at  the  place  where  the  incendiary 
intended  to  remain.  Besides,  the  pencil  needed  to  standi 
upright,  and  the  shell  from  which  Wozniak  said  the  fire) 
seemed  to  start  was  in  a  horizontal  position,  revolving  in 
Wozniak’s  machine  in  the  process  of  cleaning  and  drying.) 
The  shells  seem  to  have  passed  through  the  various  phases! 
of  this  process  at  the  rate  of  about  three  every  two  minutes,! 
an  average  of  about  40  seconds  each.  Even  if  we  assume 
that  Wozniak  had  found  some  wav — Herrman  evidcntlv 
had  not — to  make  the  pencil  work  faster,  we  cannot  adapt 
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the  pencil  idea  to  the  actual  process,  and  cannot  imagine 
that  anyone  planning  the  fire  in  advance  would  have  con¬ 
sidered  it  possible  to  use  the  pencil  there  under  the  eyes  of 
the  other  workmen  close  by.  Rodriguez  and  Wozniak  are 
supposed  to  be  working  together  on  this  plot.  They  are 
instructed  by  Herrmann  and  provided  with  pencils.  They 
talk  and  plan  together — supposedly — how  to  do  the  job. 
There  are  toilets  available;  there  are  workmen’s  coats 
somewhere;  there  are  even  coats  hanging  about  that  par¬ 
ticular  room;  there  are  cases  of  clean  rags;  there  are  dirty, 
gasoline-soaked  rags;  there  must  be  other  opportunities  of 
which  we  have  no  evidence.  And  yet  we  arc  asked  to  believe 
that  Wozniak  started  the  fire  with  a  pencil  in  a  dry  shell- 
case,  which  was  revolving  in  his  own  machine  at  the  end  of 
this  process  which  as  a  whole  lasted  about  40  sec- 
298  onds.  And  Rodriguez,  the  man  really  relied  upon, 
was  not  there  that  day. 

The  evidence  as  to  Wozniak ’s  conduct  at  the  moment, 
his  examinations,  his  conduct  during  the  weeks  imme¬ 
diately  succeeding,  his  relations  with  the  representatives 
of  Russia,  his  life  before  the  fire  and  afterwards  almost 
to  the  present,  his  disappearance,  his  reappearance  and  his 
subsequent  testimony,  his  alleged  appearance  in  Mexico 
among  the  German  agents  there,  occupy  many  pages  of 
the  record  and  could  be  discussed  here  ad  infinitum,  as  they 
have  properly  been  discussed  almost  ad  infinitum  by 
counsel  in  their  briefs  and  arguments.  Suffice  it  to  sav  that 
we  do  not  believe  that  he  was  in  Mexico;  that  the  letters 
he  wrote  the  Russian  Embassy  before  the  fire  are  in  our 
judgment  not  a  blind,  but  exactly  such  letters  as  Wozniak 
would  compose,  and  indicate  to  us  that  he  really,  as  he 
says,  was  at  heart  Russian,  intended  to  go  to  Russia,  and 
was  shocked  at  the  carelessness  and,  as  he  thought,  cor¬ 
ruption  of  the  inpectors  at  this  plant  which  was  assembling 
shells  for  Russia;  that  without  relying  at  all  on  his  hon¬ 
esty  of  statement  he  nevertheless  seems  to  us  to  act  and 
talk  like  a  man  who  is  really  innocent  in  respect  to  this  fire. 
It  is  of  some  significance  that  through  the  Russian  Con¬ 
sulate  he  sent  $90  to  Russia  the  day  after  the  fire — not  the 
act  of  a  man  who  the  previous  day  had  destroyed  this 
supply  plant  for  Russian  munitions,  and  whose  money  or 
part  of  it  came  as  pay  for  such  destruction.  The  picture 
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of  him  which  one  gets  from  reading  the  reports  of  the  fPur 
detectives  who  watched  him  night  and  day  for  about  f<j>ur 
weeks  following  the  fire  is  a  picture  of  a  man  frugal  in  the 
extreme,  living  at  the  Russian  Immigrants’  Home,  buying 
and  cooking  his  own  meals,  milk,  bread,  occasionally  a  litjtle 
fish  or  meat  or  fruit,  reading  Russian  papers  or 
299  books  a  good  deal,  quiet,  with  no  luxuries  or  djis- 
sipations,  almost  no  acquaintances,  no  suspicious 
actions,  no  suspicious  meetings,  no  indication  whatever 
that  he  had  anything  to  do  with  his  supposed  co-conspiraior 
Rodriguez  or  anvbodv  connected  with  Germany. 

And  so,  despite  Herrmann’s  confession,  the  evidence  in 
the  Kingsland  Case  has  convinced  us  that  Wozniak  did  riot 
set  the  Kingsland  fire,  and  that  Germany  cannot  be  held 
responsible  for  it. 

In  connection  with  Black  Tom  we  shall  not  mention  some 
possibilities  which  have  practically  been  abandoned  by  tjhe 
claimants,  or  some  agents  wrho  have  not  been  abandoned  in 
argument,  like  Sauerbeck  for  instance.  We  have  not  ig¬ 
nored  them,  but  we  do  not  think  them  worth  talking  about 
in  connection  with  Black  Tom. 

The  picture  of  the  fire  itself,  which  we  have  in  our  minds 
as  the  result  of  our  study  of  the  voluminous,  detailed,  and 
often  contradictory  evidence,  shows  a  large  railroad  ter¬ 
minal  on  the  Black  Tom  promontory  which  stretches  out 
from  the  Jersev  side  into  New  York  harbor  not  far  frolm 

•  m  #  j 

Ellis  Island.  This  terminal  is  full  of  railroad  cars,  ma^iy 
of  them  loaded  with  ammunition.  At  one  point  is  a  dock 
to  which  on  that  night  were  tied  up  a  number  of  barges, 
some  of  which,  like  the  cars,  were  loaded  with  shells  and 
TNT.  The  yard  was  guarded  and  watched,  but  access  to  it 
by  intentional  incendiaries,  particularly  from  the  New  Yofk 
harbor,  was  certainly  not  impossible,  perhaps  not  difficu  t. 
The  fire  started  in  the  middle  of  a  clear,  fairly  calm  night 
at  about  12:45  a.  m.,  in  the  form  of  a  small  blaze  which 
was  discovered  by  the  watchmen,  breaking  out  around  tl^e 
door  of  a  wooden  boxcar  which  probably  contained  ex¬ 
plosive  shells  filled  with  smokeless  powder.  There  is  some 
claim  of  more  than  one  fire,  but  we  do  not  believe  there  was. 
The  fire  spread,  the  explosions  occurred,  and  the  damage 
was  great.  It  is  somewhat  difficult  to  understand  how  iii- 
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cendiaries  under  the  circumstances  as  we  picture 
2,00  them  could  have  secured  access  to  this  car,  broken 

into  it,  and  set  the  fire  without  being  seen  or  heard. 
Xor  does  it  seem  likely  that  careful  planning  beforehand 
would  have  resulted  in  setting  fire  at  this  part  of  the  yard, 
or  in  one  car,  or  in  this  particular  car.  There  were  other 
points  of  approach  and  other  methods  which  in  advance 
would  have  seemed  more  likely  to  produce  results.  But 
there  is  nothing  in  the  circumstances  which  excludes  in¬ 
cendiarism.  The  fact  that  smokeless  powder,  properly  pre¬ 
pared,  is  conceded  by  experts  not  to  be  subject  to  spon¬ 
taneous  combustion  is  a  strong  argument  in  favor  of  in¬ 
cendiarism.  But  the  Lehigh  Valley  Railroad  Company  in 
its  defense  to  the  suits  brought  against  it  for  negligence 
relied  largely  upon  spontaneous  combustion,  and  we  get 
the  impression  that  their  counsel  had  real  faith  in  this 
particular  defense.  And  yet  they  then  had  in  their  pos¬ 
session  a  good  deal  of  the  evidence  which  we  now  have 
which  tends  to  implicate  Kristolf. 

So  far  as  we  can  see,  the  circumstances  of  the  fire  leave 
the  question  of  its  cause  open.  It  may  have  been  some  fault 
in  the  preparation  of  the  powder  in  the  shells  in  this  car; 
it  mav  have  come  from  some  other  cause  connected  with 
explosives,  for  though  we  know  of  no  cause  which  would 
naturally  be  suggested  by  the  supposed  contents  of  this 
car  we  are  suspicious  of  explosives  in  general;  it  may  have 
come  from  some  other  accident  of  which  no  evidence  ap¬ 
pears;  of  course  the  fire  may  have  been  of  incendiary 
origin,  and  in  this  connection  it  may  be  noted  that  all 
incendiaries  are  not  German  agents.  We  can  be  sure, 
however,  that  any  German  agent  seeking  for  a  chance  to 
destroy  munitions  would  have  looked  upon  Black  Tom  with 
the  keenest  interest. 

Leaving  out  of  account  some  alleged  suspects  who  are 
Tiot  worth  attention,  there  are  two  theories  which  attribute 
the  fire  to  German  agents.  One  of  these  theories  centers 
about  Witzke  and  Jalmke:  the  other  around  Kristolf. 

Both  theories  have  been  urged  upon  us  strongly. 
301  The  two  theories  mav  be  combined  into  one  theorv, 

viz.,  that  all  three  took  part.  The  two  theories  never 
have  been,  in  fact,  so  definitely  separated  in  the  arguments 
or  in  the  evidence  as  our  statement  above  would  imply.  But 
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wo  insist,  upon  the  separation.  We  are  sure  that  if  Witjske 
and  Jahnke  were  ooncerned  in  Black  Toni  no  person  like 
Kristoff  would  have  been  needed  or  used.  He  would  have 
been  not  only  a  superfluity  but  a  nuisance,  even  a  menace, 
Witzke  and  Jahnke  strike  us  as  capable,  capable  where 
German  interests  were  involved  of  desperate  measures, 
not  in  the  least  in  need  of  assistance  from  an  individual 
like  Kristoff.  We  do  not  believe  that  they  would  even  h<tve 
trusted  Kristoff  to  row  a  boat,  much  less  to  take  a  r^al 
part  in  any  Black  Tom  expedition. 

Witzke  took  part  in  an  expedition  from  Mexico  into  Ari¬ 
zona  after  the  United  States  entered  the  war.  He  was  be¬ 
trayed  by  his  companion,  Altendorf,  who  was  in  the  em¬ 
ploy  of  the  United  States  as  well  as  of  the  Germans,  con¬ 
victed  as  a  spy  by  court-martial,  sentenced  to  death.  He 
was  a  spy  and  the  sentence  was  appropriate,  but  it  was 
later  commuted  to  life  imprisonment  and  still  later  he  Was 
released.  The  evidence  of  participation  in  Black  Tom  by 
Witzke  and  Jahnke  consists  chiefly  of  admissions  alleged 
to  have  been  made  by  Witzke  to  his  companion  Altendorf 
before  he  was  captured,  with  some  confirmation  by  another 
companion,  Gleaves,  and  by  others  including  one  or  two 
guards  who  talked  to  him  during  his  confinement.  The 
alleged  admissions  cover  not  only  Black  Tom  but  alpo 
Kingsland.  Witzke  has  consistently  denied  these  admis¬ 
sions  during  his  trial  and  confinement  and  since  his  release. 
As  we  have  so  definite  an  impression  about  Kingsland, 
the  inclusion  of  Kingsland  in  his  supposed  admissions  woiild 
of  itself  make  it  almost  impossible  for  us  to  accept  the  ad¬ 
mission  so  far  as  concerns  Black  Tom.  Altendorf,  the 
chief  witness  as  to  admissions  by  Witzke,  is  also  the  chief 
liar  who  has  appeared  in  the  cases  before  us,  a  chief  amojig 
competitors  of  no  mean  qualifications.  The  details,  so  far 
as  any  details  appear  in  the  supposed  admissions, 
.‘102  have  little  relation  to  probability,  even  if  we  as¬ 
sume  that  Witzke  and  Jahnke  were  actually  involved 
in  Black  Tom.  It  is  perhaps  unnecessary  to  add  anything 
to  the  above,  but  we  are  also  satisfied  from  the  evidence 
that  Witzke  and  Jahnke  were  not  in  the  east  at  the  time 
of  the  Black  Tom  fire. 

The  only  effect  which  all  the  evidence  and  argument  with 
respect  to  Witzke  and  Jahnke  has  had  upon  us  is  to  add 
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considerably  to  the  doubts  which  we  would  in  any  event 
have  had  with  respect  to  the  evidence  implicating  Kristoff. 
Kristoff  never  set  the  Black  Tom  fire  alone.  Witzke  and 
Jahnke  being  eliminated,  there  are  no  persons  in  the  evi¬ 
dence  who  seem  at  all  likely  to  have  been  his  companions, 
a  fact  which  is  nowhere  near  conclusive  but  which  adds  to 
our  doubts.  And  the  actual  evidence  against  Kristoff  is  so 
nearly  of  the  same  nature  as  these  categorical  admissions 
attributed  to  Witzke  that  when  we  find  ourselves  satisfied 
that  Witzke  ?s  alleged  admissions  mean  nothing  to  us  our 
doubts  as  to  analogous  admissions  and  other  analogous 
testimony  are  strengthened. 

Suspicion  was  focussed  very  early  on  Kristoff  in  con¬ 
nection  with  Black  Tom.  He  lived  at  the  time  at  Bayonne, 
X.  J.,  with  an  aunt,  Mrs.  Rushnak,  whose  daughter  was 
Mrs.  Chapman  at  whose  house  Kristoff  had  sometimes 
roomed  earlier.  A  day  or  two  after  Black  Tom  Mrs.  Chap¬ 
man  reported  to  Lieutenant  Rigney,  a  police  officer  of  Bay¬ 
onne  whom  she  knew  well,  that  Kristoff  had  reached  home 
on  the  night  of  the  fire  at  about  four  o'clock  in  the  morn¬ 
ing,  that  he  was  greatly  excited,  and  that  her  mother  heard 
him  walking  in  his  room  and  heard  him  sav  “What  I  do! 
What  I  do!"  and  that  they  suspected  him  of  being  re¬ 
sponsible  for  the  Black  Tom  fire.  We  feel  sure  that  this  is 
all  they  reported.  Both  Rigney  and  Charlock,  a  detective 
who  was  assigned  to  the  case  and  followed  it  assiduously, 
say  so,  and  we  take  pleasure  in  adding  that  we  be- 
303  lieve  them.  We  also  believe  that  Mrs.  Chapman  then 
reported  to  Rigney,  and  we  believe  that  the  two  wo¬ 
men  really  suspected  Kristoff.  Later  Mrs.  Chapman  said 
that  she  at  some  earlier  time  saw  something  like  a  blueprint 
or  blueprints  in  Kristoff 's  room,  when  he  was  in  her  house, 
and  that  in  his  absence  she  once  read  a  letter,  which  he  had 

written  but  had  not  vet  sent,  to  a  man  named  Grandson  or 

• 

Grandor,  demanding  a  large  sum  of  money.  We  do  not 
believe  that  Kristoff  had  a  blueprint,  certainly  not  for  his 
own  list*,  for  we  do  not  believe  that  lie  could  use  one.  His 
own  story  about  Graentsor  makes  it  possible  that  he  wrote 
a  letter  such  as  Mrs.  Chapman  described,  but  we  doubt 
anv  store  told  bv  her  after  Kristoff 's  own  store  to  the 
police  came  to  her  knowledge.  The  value  of  any  evidence 
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by  Mrs.  Rushnak  and  Mrs.  Chapman,  except  as  to  Ki  is- 
toflf’s  late  arrival,  his  excitement,  and  the  “What  1  do!”, 
will  appear  from  their  later  statements.  Mrs.  Chapman 
said  later  that  KristofF  was  in  the  habit  of  going  away  on 
trips  and  that  wherever  he  went  there  was  always  an  ex¬ 
plosion,  and  they  both  said  later,  some  ten  years  or  me  re 
later,  that  KristofF  told  Mrs.  Rushnak  the  morning  after 
the  fire  that  he  had  set  the  fire.  We  feel  quite  sure  thjat 
they  really  suspected  KristofF  in  spite  of  the  fact  that  Mj*s. 
Chapman’s  husband  later  told  Green  in  Charlock’s  pres¬ 
ence  that  his  wife  had  reported  the  matter  to  Rigney 
merelv  because  she  was  in  a  familv  wav  and  thought  she 
might  get  some  money  from  the  Lehigh  Valley  Railrosd. 
As  to  the  reasonableness  of  their  then  suspicion,  we  can 
judge  only  by  our  own  guess  from  the  late  arrival,  the 
excitement,  and  the  “What  I  do”.  Mrs.  Chapman’s  aijid 
Mrs.  Rushnack’s  judgments  on  a  given  state  of  facts  a!re 
worthless.  At  this  stage  of  the  evidence  we  can  only  a<jld 
that  KristofF  was  a  man  who  probably  returned  late  lit 
night  at  other  times,  that  excitement  whether  for  a  good 
reason  or  for  a  trivial  reason  was  probably  not  an  unusual 
event  for  KristofF,  and  that  if  he  was  excited  it  is 
.'104  unlikely  that  he  expressed  his  excitement  in  the 
English  language.  The  “What  I  do!  What  I  do!”  jis 
probably  Mrs.  Rushnak ’s  translation  of  what  she  lieaifd 
KristofF  sav.  Rut  at  the  same  time  it  is  hardlv  Iikelv  that 

•  •  •  i 


it  is  not  a  substantially  correct  translation. 


The  name  Grantnor  is  of  great  significance  in  tlm 


The  connection  between  KristofF  and  Hinseli,  who  was  a 
German  agent  and  who  is  alleged  to  have  used  KristofF  as 
his  tool  in  Black  Tom,  depends  substantially  on  whcthc|r 


Hinsch  used  the  name  Grantnor  as  an  alias.  One  Frank 


Oscar  Granson  seems  to  have  been  actually  an  individual 
who  later  was  a  witness  in  the  Rintelen  case,  whom  Hinscjh 
is  supposed  to  have  known.  The  theory  pressed  upon  uk 
is  that  Hinsch  in  seeking  aliases  was  accustomed  to  adopt 
names  familiar  to  him  and  so  adopted  Granson.  Why  lie 
should  have  changed  it  to  Grantnor,  or  Graentnor.  as  it  i[< 
more  commonly  spelled  in  the  evidence,  and  why  he  should 
have  changed  Frank  to  Francis,  is  not  explained.  Tld* 
actual  spelling  is  of  importance,  for  Grantnor  is  an  English 
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name  and  Graentnor  is  not,  and  Grantnor  and  Graentnor 
are  pronounced  differently.  The  significance  of  the  spelling 
applies  particularly  to  Herrmann's  evidence,  for  Herrmann 
was  obviously  in  doubt  as  to  the  spelling.  Herrmann  to 
corroborate  his  testimony  that  Hinsch  used  the  name 
Grantnor  says  that  he  laughed  at  Hinsch  for  using  the 
name  because  it  was  an  English  name  and  Hinsch,  as  was 
obvious  to  anyone,  was  a  German.  There  is  no  sense  in  this 
testimony  of  Herrmann  if  the  name  was  spelled  Graentnor 
or  if  Herrmann  thought  it  might  have  been  so  spelled. 
Herrmann,  though  born  in  the  United  States,  was  a  thor¬ 
ough  German — knew  the  German  language  thoroughly.  He 
could  not  have  called  Graentnor  an  English  name,  and  he 
could  not  have  imagined  that  a  name,  which  he  had  heard 
often  pronounced  and  was  accustomed  himself  to  pro¬ 
nounce  Grantnor,  might  possibly  be  spelled  Graent- 
205  nor. 

The  name,  whatever  it  is,  appeared  first  in  Kris- 
toff 's  story  to  the  police  on  his  arrest  in  1016.  AVe  have  a 
verbatim  report  of  one  of  these  examinations.  As  Kris- 
toff  first  used  the  name  here,  it  is  spelled  Graentsor.  In 
the  other  places  in  this  report  it  appears  as  Graentor  and 
many  times.  How  it  was  then  pronounced  we  do  not  know. 
In  the  police  examination  of  Kristoff  later  in  1021,  the 
name  appears  as  Gramshaw,  indicating  that  Kristoff  when 
using  the  name  himself  always  insisted  on  the  “s”.  Kris¬ 
toff  does  not  seem  to  have  raised  any  question  in  his  first 
police  examination  as  to  the  dropping  of  the  “s’’  by  his 
examiners,  or  as  to  the  pronunciation,  whatever  it  may 
have  been.  But  Kristoff  was  not  the  kind  of  a  man  to  worry 
about  such  changes  so  long  as  he  understood  what  man 
they  were  asking  him  about.  And  Kristoff  was  not  the 
kind  of  man  to  invent  the  name,  whatever  the  name  was. 
He  must  have  known  some  man  who  called  himself  either 
Grantsor,  Grantnor,  Graentnor,  Grandor,  or  perhaps 
Gramshaw. 

Rignev  and  Charlock  were  of  the  Bayonne  police  force. 
As  Black  Toni  was  in  the  jurisdiction  of  the  Jersey  City 
police,  Rignev  reported  Mrs.  Chapman’s  story  to  them.  At 
their  request  Rignev  arrested  Kristoff  about  20  days  after 
the  fire  and  turned  him  over  to  the  Jersey  City  police.  The 
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case  was  in  charge  of  one  Green,  now  (lead,  but  Charlock 
kept  in  close  touch  with  it.  Kristoff  was  committed  as  a 
suspicious  person  on  a  disorderly-conduct  charge,  held  for 
about  2 i)  days,  and  then  discharged.  During  this  time  the 
police  became  convinced  that  he  ought  to  be  examined  for 
insanity,  and  he  was  so  examined  by  Dr.  King  of  the  prison 
where  he  was  confined.  King,  who  seems  to  have  had  sub¬ 
stantial  experience  in  this  line,  reported  that  his  intelli¬ 
gence  was  of  low  order,  that  his  talk  was  rambling  a|nd 
he  could  not  keep  his  mind  on  any  given  line,  but  that  jho 
was  not  in  his  opinion  dangerous.  King  made  up  his  mijnd 

that  Kristoff  had  nothing  to  do  with  Black  Tom. 

.*)0(i  Rignev  and  Charlock  came  definitelv  to  the  same 
*  *  *  1 

conclusion.  "We  do  not  know  what  Green  thought, 
but  the  fact  that  Kristoff  was  discharged  makes  it  certa  in 
that  at  the  least  the  Jersey  City  police  had  not  sufficient 
evidence  to  make  the  charge  against  him,  and  it  is  sig¬ 
nificant  also  that  they  did  not  keep  Kristoff  under  sur¬ 
veillance  or  do  anything  else  towards  pushing  the  matter 
further.  Their  judgment  is  important,  for  they  certainly 
had  a  good  deal  of  the  evidence  now  so  strongly  relied  upon. 

One  of  the  main  points  now  relied  upon  is  the  breaking- 
down  of  Kristoff’s  alibi.  But  that  alibi  broke  down  at  ond-e. 
Kristoff  on  being  questioned  by  the  police  said  he  was  at 
the  time  of  the  fire  at  the  house  of  his  aunt  at  Vonkeifs. 
Green  apparently  went  to  his  aunt’s  house  and  was  to|l<l 
he  had  not  been  there  that  night.  Tt  does  not  definitely 
appear  that  Green  made  further  investigation  on  this  point. 

But  we  can  have  no  doubt  that  the  police,  before  letting- 
go  of  Kristoff,  not  only  cross-examined  him  thoroughly 
about  his  broken-down  alibi  but  that  they  catechized  Kris¬ 
toff  time  and  again  about  this  and  everything  else  sus¬ 
picious  or  doubtful  in  his  statements  or  his  actions  so  far 
as  they  could  learn  of  them:  his  returning  late,  why  he  wjis 
excited,  why  he  said  “"What  1  do!  "What  T  do!”,  his  Graeijt- 
sor  story — everything  they  could  possibly  think  of.  Rignev 
said  he  did  his  best  before  turning  him  over  to  the  Jersey 
City  police.  Charlock  said  he  examined  him  many  times, 
the  last  time  when  he  was  discharged.  Green  and  others 
of  the  Jersey  police  must  have  done  the  same  thing.  Green 
particularly  could  not  have  dropped  the  alibi  after  he  had 
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broken  it  down,  or  dropped  KristofF  until  he  had  tried  to 
get  some  explanation.  They  must  have  got  everything 
they  could.  We  do  not  know  whether  Green  was  satisfied 
of  KristofF’s  innocence,  but  Rigney  and  Charlock  were. 

We  cannot  help  giving  weight  to  the  fact  that  they 
307  discharged  KristofF  when  it  would  have  been  the 
great  glory  of  any  of  these  men  to  find  and  convict 
the  culprit  in  this  great  disaster.  And  we  might  even 
suggest  that  the  gentlemen  of  the  press  doubtless  knew 
everything  that  the  police  knew,  that  many  people  who 
knew  KristofF  knew  that  he  was  arrested  and  why,  that 
reporters  were  questioning  and  hunting,  and  that  any  well- 
intentioned  person  who  knew  anything  suspicious  about 
KristofF  would  have  been  likelv  to  bring  it  to  the  attention 
of  reporters  or  police  authorities.  The  Black  Tom  dis¬ 
aster  and  KristofF  were  certainly  in  the  limelight. 

The  most  extraordinary  part  of  KristofF’s  story  to  the 
police  was  with  respect  to  the  man  with  the  kaleidoscopic 
name  whom  we  will  for  convenience  call  Grantnor.  Ac¬ 
cording  to  KristofF,  Grantnor  met  him  in  the  Pennsyl¬ 
vania  station  in  New  York,  asked  him  the  time,  got  to  talk¬ 
ing,  and  then  and  there  employed  him  to  take  with  him  a 
long  trip,  covering  many  cities,  including  cities  as  far  west 
as  Chicago,  Kansas  City,  and  St.  Louis,  staying  from  one 
to  three  days  in  these  various  places.  He  lent  Grantnor 
$275.  for  which  Grantnor  was  to  pay  him  $5,000.  He  re¬ 
ceived  from  Grantnor  onlv  a  few  cents  at  a  time,  but  at  St. 
Louis  Grantnor  gave  him  a  dollar  to  go  to  the  theatre,  and 
when  KristofF  came  back  Grantnor  was  gone,  and  KristofF 
never  saw  him  again  except  once  when  he  met  him  by  chance 
on  the  street  in  New  York,  when  Grantnor  agreed  to  get 
him  a  job  and  being  in  a  hurry  made  an  appointment  for 
that  night  at  the  McAlpin  Hotel,  where,  strangely  enough, 
he  was  not  to  be  found  when  KristofF  went  there  to  get  the 
job.  KristofF  knew  nothing  whatever  about  what  Grant¬ 
nor  did  on  these  trips,  except  that  Grantnor  told  him  he 
was  trying  to  get  contracts.  Grantnor  had  two  suitcases 
which  KristofF  said  contained  plans  and  blueprints.  Kris- 
toff's  sole  duties  were  to  carry  the  suitcases  and  to  watch 
them  when  Grantnor  was  not  in  his  room.  KristofF  did  not 
go  out  with  Grantnor  in  any  of  these  cities,  except 
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308  for  a  casual  ride  or  two,  and  did  not  see  any  of  ithe 
people  with  whom  Grantnor  talked.  He  has  as^ed 
Grantnor  for  his  regular  address  but  never  got  it.  When 
first  employed  he  was  supposed  to  be  paid  $20  per  week, 
but  he  never  got  even  that. 

The  story  is  suspicious  enough  in  all  conscience.  If 
Grantnor  can  be  shown  to  be  Hinsch,  we  can  easily  get  a 
good  deal  of  truth  out  of  the  story  and  add  a  good  deal  of 
detail.  TIinseh  himself  testifies  that  he  never  went  further 
west  than  Gettvsburg. 

But  the  first  thing  the  storv  shows  us  is  Kristoff  him- 
self.  There  is  no  danger  that  the  story  represents  ljeal 
facts,  but  it  does  represent  Kristoff.  Whether  Kristoff  was 
trying  to  tell  the  truth  and  couldn’t,  or  whether  he  was 
trying  to  make  up  a  good-looking  lie  and  couldn’t,  we  get 
a  vivid  picture  of  a  simpleton,  almost  a  plain  fool,  and  we 
know  that  King  is  complimenting  him  when  he  speaks]  of 
him  as  a  man  of  a  low  order  of  intellect. 

That  is  in  substance  all  the  direct  testimony  we  have]  at 
that  time  from  Kristoff  himself.  The  police  had  it  and  did 
their  best  with  it.  Charlock  was  particularly  interested  in 
Grantnor  and  asked  Kristoff  to  try  to  find  him  and  let 
Charlock  know.  Kristoff  is  now  dead. 

In  the  course  of  the  later  investigations  of  Kristoff  we 
have  alleged  admissions  by  him,  which  are  seriously  im¬ 
portant  testimony,  whatever  doubts  we  may  have  regard¬ 
ing  them. 

These  admissions  are  reported  by  a  detective  nan  ed 
Kassman,  one  of  the  men  of  the  Burns  Detective  Agency, 
which  was  employed  by  the  Lehigh  Valley  Railroad  Com¬ 
pany  to  shadow  Kristoff.  From  October  or  November, 
1016,  to  April,  1917,  Kassman  devoted  himself  to  Kristoff, 
working  in  the  same  factory,  getting  intimate  with  liijm, 
eating  with  him,  convincing  Kristoff  that  Kassmjan 
300  was  an  anarchist  and  so  acquiring  his  confidence, 
talking  to  Kristoff  about  the  Black  Tom  fire  ajnd 
about  the  possibility  of  damaging  other  munition  plants, 
which  Kassman  professed  to  Kristoff  to  be  very  anxious  to 
do.  The  evidence  shows  that  Kassman,  whether  a  con i- 
patroit  or  not,  could  speak  some  language  which 
Kristoff  spoke  naturally,  and  spoke  little  English  himself. 
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We  judge  therefore  that  their  talk  was  not  in  English  and 
that  Kassman’s  reports  which  in  the  evidence  are  in  Eng¬ 
lish  must  be  translations  of  what  Kassman  reported  in  the 
language  which  he  used  in  talking  with  KristofF. 

We  have  not  all  of  Kassman’s  reports.  Why  we  do  not 
know.  We  get  the  impression  that  the  reports  we  have, 
which  run  along  from  the  beginning  of  his  employment  to 
the  end  with  varying  intervals  between  the  reports,  were 
selected  and  put  together  in  the  shape  submitted  to  us;  not 
selected  for  the  purpose  of  submission  to  us  but  for  some 
other  purpose.  Very  likely  they  were  so  selected  because 
they  seemed  to  the  person  making  the  selection  to  be  the 
only  important  reports  in  a  long  series.  Whatever  the  ex¬ 
planation,  the  reports  as  submitted  to  us  omit  much  that 
seems  important  to  us.  We  cannot  accept  at  face  value 
admissions  appearing  in  reports  from  a  detective  when 
other  reports  from  the  same  detective  are  lacking,  which 
may  conceivably  contain  denials,  or  explanations,  or  side¬ 
lights,  or  statements  of  fact  which  are  inconsistent  with 
other  circumstances  which  we  know  or  with  the  alleged 
admissions. 


And  Kassman,  entirelv  unconseiouslv,  discredits  everv 
admission  by  Kristoff  which  appears  in  his  reports.  In 
his  affidavit  to  the  Commission  stating  that  the  attached 
are  some  of  his  reports  and  that  they  are  true,  Kassman  un¬ 
dertakes  to  state,  again  in  English,  what  Kristoff  admitted 
to  him,  and  this  statement  not  only  changes  the  language 
of  the  admissions  in  the  reports  but  also  changes  the  sub¬ 
stance  vcrv  materially.  Where  Kristoff  in  the  al- 
•  • 

310  leged  admissions  speaks  of  “steamboats’’  at  Black 
Tom  upon  which  he  and  his  companions  set  fires, 
Kassman  in  his  affidavit  speaks  of  “barges”.  There  were 
no  “steamboats”  at  Black  Tom,  but  there  were  “barges". 
Again,  the  admissions  in  the  reports  speak  only  of  setting 
fires  on  “steamboats”,  and  we  see  no  reason  to  believe 
that  any  fires  were  set  on  any  boats,  whether  steamboats 
or  barges.  Kassman  in  his  affidavit  says  that  Kristoff' 
said  not  only  that  a  fire  was  set  on  a  barge,  but  also  that 
one  man  set  a  fire  among  the  cars.  The  affidavit  is  made 


about  10  years  later  than  the  reports,  but  the  difference  is 
not  forgetfulness.  It  is  the  conscious  effort  of  Kassman 
to  say  what  the  immediate  necessity  seems  to  him  to  call 
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for.  If  the  admissions  do  not  fit,  he  is  prepared  to  nijike 
them  fit  and  does  his  best. 

Kassman ’s  reports  were  in  the  hands  of  the  Lehigh 
Valley  Railroad  Company  when  the  cases  against  the  com¬ 
pany,  arising  out  of  Black  Tom,  were  tried.  So  far  as  we 
can  ascertain,  the  evidence  was  not  used.  We  can  see  rea¬ 
sons  for  this  from  the  point  of  view  of  successful  defense, 
and  we  are  not  inclined  to  attach  great  weight  to  this  pdint 
or  to  the  fact  that  they  urged  spontaneous  combustion!  so 
persistently.  The  only  weight  we  would  give  to  the  Ijast 
point  arises  from  the  impression  of  sincerity  which  the 
language  used  by  the  railroad’s  counsel  makes  on  us.  j  It 
is  somewhat  singular  that  it  makes  this  impression,  for  we 
are  all  used  to  pleadings  and  openings  and  arguments,  and 
in  most  cases  would  not  get  any  impression  one  way  or  the 
other  from  them.  But  of  course  there  is  no  estoppel  here, 
and  the  opinions  of  counsel  in  other  cases,  however  sincere, 
do  not  establish  facts  for  the  cases  before  us. 

Nor  were  these  reports  made  the  basis  for  any  criminal 
action  against  Kristoff.  This  would  be  of  some  importance 
if  they  had  been  in  the  possession  of  the  police,  but  we  can 
understand  that  the  railroad  company  or  the  present 
311  claimants  would  not  be  particularly  interested  in 
punishing  Kristoff  but  might  be  hoping  to  supple¬ 
ment  whatever  evidence  Kassman  supplied  so  as  to  resell 
whatever  influences  were  behind  him. 

The  language  of  the  confessions  is  not  in  itself  per¬ 
suasive  of  their  truth.  They  sound  as  do  the  admissions 
alleged  to  have  been  made  in  Mexico,  more  like  a  repro¬ 
duction  of  gossip  current  in  the  circles  of  the  man  who 
used  the  language — whether  that  man  was  really  Kristoff 
or  whether  the  language  comes  from  Kassman  only  jmd 
not  from  Kristoff — than  they  do  like  statements  of  (act 
made  by  or  quoted  from  a  man  who  is  telling  what  he  him¬ 
self  did.  More  important  still,  they  do  not  correspond  to 
the  facts  and  circumstances  of  the  fire.  Nor  do  we  like  the 
fact  that  the  language  of  the  admissions  is  always  snb- 
stantiallv  exactlv  the  same  and  is  verv  brief,  whether  it  is 
<1  noted  from  Kristoff  or  (in  one  instance)  from  Grossman, 
who  is  alleged,  after  having  emphatically  told  Kristofjf  in 
Kassman ’s  presence  that  he  must  never  under  any  cir¬ 
cumstances  say  anything  about  Black  Tom,  to  have  told 
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Kassman  at  a  later  interview  alone  just  what  Kristoff 
told  Kassman  and  in  the  same  brief,  crisp  language.  We 
are  more  than  suspicious,  we  disbelieve,  in  fact,  when 
Kristoff  is  alleged  to  have  introduced  Kassman  to 
Grossman’s  favor  by  telling  him  that  Kassman  is  not  an  an¬ 
archist.  Grossman  is  not  an  anarchist.  The  evidence  con¬ 
vinces  us  that  he  is  a  respectable  citizen.  Tie  has  been  a 
member  of  the  Republican  County  Committee  in  his  county 
for  15  vears.  Rignev  tells  us  that  his  father-in-law  lived  in 

Grossman’s  house  with  him  about  10  vears  and  alwavs 

•  • 

spoke  in  the  highest  terms  of  him.  Grossman  is  a  cautious 
man.  And  he  is  easily  scared.  "We  attribute  much  of  the 
confusion  and  contradiction  in  his  testimonv  partlv  to  the 
fact  that  he  was  scared — not  because  of  conscious  com¬ 
plicity  with  a  criminal,  but  by  the  nature  of  the  occasion — 
and  partly  to  the  fact  that  he  is  deaf.  "We  get  no  unfavor¬ 
able  impression  from  Grossman’s  testimony,  and  we 
312  are  particularly  impressed  by  the  fact  that  he  re¬ 
fused  to  testify  until  assured  that  some  representa¬ 
tive  of  the  United  States  Government  would  be  present. 

But  to  return  to  Kassman.  The  admission  in  each  case 
is  that  Kristoff  worked  with  some  German  group.  Kristoff 
never  naturally  used  such  an  expression  as  “German 
group”.  This  is  Kassman ’s  language:  he  was  employed,  as 
he  says,  to  find  Kristoff’s  connection  with  some  German 
group,  and  this  is  language  which  he  puts  in  Kristoff’s 
mouth,  though  of  course  it  may  be  a  substantially  accurate 
transposition  of  something  Kristoff  said.  Kassman  pressed 
Kristoff  for  names,  and  says  that  Kristoff  said  he  would 
tell  him  later,  hut  Kristoff  never  did. 

The  omissions  in  the  reports  are  very  remarkable.  In 
substance  the  reports  are  composed  of  anarchists,  lunches, 
and  suppers,  and  brief  categorical  statements  about  Kass¬ 
man ’s  desire  to  destroy,  Kristoff’s  unwillingness  to  join 
Kassman  in  sabotage  because  of  police,  and  Kristoff’s  ad¬ 
missions  about  Black  Tom. 

One  singular  omission  is  that  Kristoff  does  not  congre¬ 
gate  with  other  German  agents.  The  urge  to  congregate  is 
in  all  the  other  testimony  the  most  marked  characteristic 
of  all  German  agents.  But  we  hear  nothing  of  Kristoff’s 
meeting  other  German  agents  or  even  sympathizers.  Xo 
name  appears  even  of  all  the  various  Germans  mentioned 
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in  our  other  testimony.  And  the  admissions  are  brief  pnd 
rare  episodes  in  a  long  series  of  uneventful,  common-place 
stuff.  We  even  doubt  whether  “anarchists”  as  used  !bv 
Kassman  really  means  “anarchists”  in  any  accurate  serse. 

Another  doubt — the  most  important  perhaps — arises 
from  the  absence  of  conversations  about  Mrs.  Rushnak, 
Mrs.  Chapman,  about  Kristoff’s  supposed  travels  in  ihe 


west,  about  Grantnor,  about  Kristoff’s  alibi,  etc.  We  (jan 
feel  sure  that  Kassman  was  not  put  on  this  job  without 
being  supplied  with  all  the  information  the  people 
314  who  employed  him  already  had.  His  natural  Ap¬ 
proach  towards  getting  information  from  Kristbff 
would  not  be  this  anarchistic  talk  and  the  ridiculously 
crude,  unskillful  talk — from  the  point  of  view  of  a  man 
supposed  to  be  a  detective — about  munitions  and  about 
Black  Tom  itself.  He  would  naturally  begin  on  Kristoff 
with  talk  about  the  west,  the  cities  where  Kristoff  told  the 
police  he  had  been,  to  see  if  Kristoff  really  knew  about  the 
cities  and  said  anything  about  the  trip,  whom  he  was  wi|h, 
what  he  did.  After  Kristoff  began  talking  about  his  arrtfst 
by  the  police,  Kassman  would  have  a  perfect  opening  f|or 
talking  over  the  whole  story,  the  trip,  Grantnor,  whom 
Kristoff  and  Grantnor  saw  on  the  trip,  Mrs.  Rushnak,  M|~s. 
Chapman,  the  alibi,  what  he  really  did  the  night  of  the  fiife, 
whether  he  was  excited  when  he  got  home  and  why,  ahd 
the  “What  I  do".  It  is  inconceivable  that  Kassman  d^d 
not  go  into  all  these  subjects  with  Kristoff  in  the  course  jof 
the  six  months  he  followed  him  up.  Either  Kassman  was  a 
fool,  or  he  had  those  talks  and  made  reports  about  them 
which  we  have  not  got.  If  he  got  so  intimate  with  Kristoff 
as  to  get  confessions  about  Black  Tom,  he  would  have  foupd 
no  difficulty  in  getting  Kristoff  to  talk  over  his  whole  story 
to  the  police.  Kristoff  would  have  been  rather  proud  thgt 
he  got  away  from  the  police,  would  have  enjoyed  h^s 
cleverness  in  producing  a  story  from  which  they  could 
make  nothing,  would  have  talked  freely  about  Rignev,  King, 
Charlock,  and  Green,  who  had  examined  him  and  tried  jo 
get  him  to  confess.  We  hear  nothing  about  any  of  the^e 
things. 

Kristoff’s  experience  with  detectives  was  not  at  an  end, 
even  when  Kassman  was  taken  off  his  track.  In  1921  Le 
was  arrested  in  Albany  and  while  in  jail  there  another 
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detective  was  placed  with  him  in  the  guise  of  a  prisoner 
and  attempted  to  gain  his  confidence  and  secure  admis¬ 
sions.  Nothing  came  of  this.  At  the  same  time  he  was 
examined  with  great  thoroughness  by  counsel  for  the  Le¬ 
high  Valley  and  by  others.  Kristoff  seems  to  have 

314  professed  willingness  to  help  them  in  every  way, 
probably  with  the  idea  of  thereby  securing  his  re¬ 
lease  from  jail,  but  we  get  nothing  whatever  except  that  he 
was  ready,  if  he  could  be  taken  to  Philadelphia,  to  point 
out  a  house  which  he  thought  was  used  as  a  rendezvous  bv 
German  agents.  The  court  granted  an  order  for  his  re¬ 
moval  from  jail  under  guard  to  visit  Philadelphia,  but  we 

do  not  even  learn  that  tliev  took  him  there.  Thev  did  at 

•  • 

least  take  him  to  New  York  where  he  was  confronted  with 
Mrs.  Rushnak  and  Mrs.  Chapman,  and  a  strenuous  effort 
was  made  by  all  concerned  to  get  him  to  admit  Black  Tom. 
lie  denied  all  connection  with  Black  Tom.  It  also  appears 
in  close  connection  with  this  story  that  Mrs.  Ruslmak  was 
in  1918  under  surveillance  of  a  woman  detective  in  the 
guise  of  a  lodger  in  her  house.  This  was  evidentlv  done  for 
the  purpose  of  securing  evidence  from  Mrs.  Ruslmak  that 
Kristoff  came  home  late  the  night  of  the  fire.  It  seems 
singular  that  this  should  have  been  necessary,  but  doubt¬ 
less  Mrs.  Rushnak  had  in  the  interval  between  1916  and 
1918  denied  this  story.  The  woman  detective  did  report 
that  Mrs.  Rushnak  finally  admitted  to  her  that  Kristoff 
came  home  late,  but  she  insisted  at  the  same  time  that  Kris¬ 
toff  not  infrequently  came  home  late,  and  that  he  was  ab¬ 
solutely*  innocent,  and  added  that  she  had  merelv  made  it 
easier  for  him  to  secure  his  release  from  the  police  in  1916 
lrv  denving  that  he  came  home  late. 

Apart  from  Kristoff’s  supposed  statement  that  he  worked 
in  some  unidentified  German  group,  we  have  no  connection 
of  Kristoff  with  Germans  except  his  possible  connection 
with  Hinsch.  ITis  group  statement  certainly  is  not  enough 
for  us.  We  have  to  be  convinced  that  Hinsch  was  Grantnor 
or  Grantsor  or  Graentnor  in  order  to  get  a  good  start  on 
the  idea  that  Hinsch  through  Kristoff  was  responsible  for 
Black  Tom.  His  Grantsor  story  must  be  connected  up  with 
Hinsch.  In  his  oyvn  evidence  there  is  no  such  connection 
except  his  meeting  Grantnor  later  in  Neyv  York  when 

315  Grantnor  told  Kristoff  he  could  find  him  at  the  Me- 
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Alpin  Hotel.  This  is  where  German  agents  sonjie- 
times  roomed,  and  it  is  argued  that  this  statement  con¬ 
nected  him  with  Hinsch.  But  it  seems  hardly  likely  that 
Hinsch  would  have  mentioned  the  Me  Alpin  if  he  was  trying 
to  get  rid  of  Kristoff.  He  would  have  given  him  some  filc- 
titious  address  or  some  address  which  had  no  relation  jto 
Germans. 

The  only  evidence  worth  considering  that  Hinsch  wjis 
Grantnor  is  the  evidence  that  Hinsch  called  himself  Graijt- 
nor.  This  comes  from  Herrmann  and  Hadler.  It  seems 
possible,  hut  we  regard  the  evidence  of  Herrmann  as  wholly 
un  reliable. 

When  Herrmann  appeared  before  the  American  and  Ger¬ 
man  agents  at  Washington  he  told  the  Agents  that  he  coifd 
not  remember  anv  Grantsor  or  Gransor.  This  was  on  his 

arrival  from  Chile  after  he  had  decided  to  testify  in  behalf 

• 

of  the  claimants,  but  before  his  formal  examination.  K|e 
was  then  asked  to  write  out  his  own  story  which  he  did  thht 
night,  and  in  this  story  he  speaks  of  Hinsch  calling  himsejf 
Grantnor,  and  corroborates  it  by  relating  that  as  a  jokje 
Hinsch  called  him  Rodriguez  just  after  the  Kingsland  firC, 
and  that  he  retorted  bv  calling  Hinsch  Grantnor.  In  his 
cross-examination  about  his  complete  failure  to  remember 
Grantnor  or  Grantsor  at  first,  it  seems  plainly  apparent 
that  he  had  been  reminded  of  Grantnor  in  conversation 
after  his  failure  to  remember,  and  also  that  the  question  of 
Grantnor  had  been  the  subject  of  discussion  on  his  journey 
from  Chile.  Grantnor,  as  we  have  said,  is  the  missing  link 
in  this  part  of  the  story,  and  this  failure  of  Herrmann  to 
remember  the  name  at  all  is  a  stumbling  block  to  believing 
what  he  later  says  on  this  point. 

Herrmann  also  was  very  doubtful  about  the  spelling  of 
the  name.  He  tries  twice  to  spell  it  and  each  time  give^ 
alternatives,  Grantnor  and  Graentnor,  though  no  Germaiji 
could  think  that  the  name,  if  pronounced  in  English  fashi- 
ion,  could  possibly  be  spelled  Graentnor. 

316  Herrmann  also  says  he  had  heard  Hilken  call 
Hinsch  Grantnor,  but  Hilken,  one  thing  to  his  credit, 
does  not  even  testify  that  Hinsch  used  the  name  Grantnoij 
and  Hilken  knew  Hinsch  better  than  anyone  else.  Hilkeh 
even  testifies  that  he  never  heard  of  Grantnor. 

I 

I 
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Hadler ’s  testimony  as  a  whole  is  unconvincing.  If  he 
had  told  only  about  Hinsch 's  claims  in  Mexico  to  credit  for 
Black  Tom  and  Kingsland  we  would  be  more  inclined  to  be¬ 
lieve  him.  But  his  identification  of  Wozniak  is  nonsense  in 
itself,  and  particularly  so  as  we  think  that  Wozniak  never 
was  in  Mexico.  And  we  take  no  stock  in  his  story  of  the 
frequent  repetition  of  the  Rodriguez-Grantnor  joke.  It 
would  not  have  been  a  joke  at  all  in  Mexico  for  there  seems 
to  be  no  doubt  that  Herrmann  called  himself  Rodriguez 
there.  But  the  most  convincing  point  about  this  evidence 
by  Hadler  is  that  this  joke,  if  it  ever  happened,  was  first 
made  in  the  United  States  immediately  after  the  Kingsland 
fire.  We  do  not  believe  that  both  Herrmann  and  Hinsch 
were  so  lacking  in  humor  that  they  continued  to  work  this 
joke  after  they  got  to  Mexico,  and  in  the  presence  of  such 
a  person  as  Hadler.  It  is  the  kind  of  joke  that  they  would 
keep  for  their  own  amusement,  even  if  one  can  imagine 
that  it  continued  to  amuse  them.  Hadler  carried  this  joke 
too  far. 

One  is  rather  inclined  to  regard  Hinsch ’s  story  that  he 
gave  up  sabotage  when  he  took  over  the  Deutschland  work 
as  quite  likely  to  be  true.  He  may  not  have  done  this  at 
once,  but  it  seems  more  than  likely  that  he  would  not  while 
the  Deutschland  was  at  Baltimore  have  been  active  in  sabo¬ 
tage.  We  do  not  regard  the  question  whether  Hinsch  was 
absent  from  Baltimore  during  the  two  days  before  Black 
Tom  as  important  in  itself.  He  did  not  need  to  be  absent, 
if  they  had  been  planning  Black  Tom  for  some  time.  Its 
importance  relates  only  to  Hinsch ’s  credibility,  and 
317  it  does  not  have  much  importance  from  this  point 
of  view.  It  has  some  hearing  on  the  credibilitv  of 
other  witnesses  also.  Our  impression  is  that  Hinsch  was 
not  absent  from  Baltimore  at  this  time. 

The  fact  that  Hinsch  let  Herrmann  stay  around  Balti¬ 
more,  and  that  Herrmann  probably  did  some  things  or 
talked  of  some  things  in  connection  with  sabotage  at  this 
time,  and  the  talk  about  the  pencils  which  Herrmann  seems 
to  have  had  with  him  at  this  time,  tends  against  Hinsch ’s 
claim  that  he  cut  loose  from  sabotage.  We  would  guess 
that  Herrmann  was  not  really  doing  much  but  talk  and 
plan,  and  that  Herrmann  himself,  particularly  when  the 
Deutschland  was  there,  was  doing  nothing  but  work  about 
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her.  And  it  is  of  course  conceivable  that  we  are  wroi^g 
in  disbelieving  Marguerre’s  evidence  that  Herrmann  w^s 
to  take  no  action  against  munition  plants  or  American 
property  unless  the  United  States  entered  the  war.  we 
do  not  believe  that  Hinsch  would  have  mixed  up  sabotage 
so  closely  with  the  Deutschland ,  either  by  taking  part  in  it 
himself  or  by  letting  Herrmann  work  on  the  Deutschland  if 
Herrmann  was  then  active  in  sabotage. 

In  certain  cases  an  accumulation  of  items,  each  in  itse|f 
too  doubtful  to  be  relied  upon  but  all  leading  in  the  same 
direction,  results  in  reasonable  certainty.  The  evidence 
of  fact  in  this  case  has  pointed  in  a  number  of  different  di¬ 
rections,  but  even  when  some  special  part  of  the  evidence 
has  pointed  in  some  one  direction  it  lias  failed  to  carry  con¬ 
viction.  The  KristofF  evidence  with  which  we  have  deajt 
conies  the  nearest  to  leading  somewhere. 

We  cannot  be  sure  that  Kristoff  did  not  set  fire  to  Blacjc 
Tom  or  take  some  part  in  so  doing.  We  cannot  be  sure 
that  Graentsor,  or  Grantnor,  or  Graentnor  was  not  Hinsch, 
and  that  Hinsch  did  not  employ  Kristoff  and  others  who  ai]e 
unknown.  But  it  will  sufficiently  appear  from  the  fore¬ 
going  that,  as  we  have  said,  the  evidence  falls  fair 
318  short  of  enabling  us  to  reach  the  point,  not  mereljy 
of  holding  Germany  responsible  for  the  fire,  but  c^f 
thinking  that  her  agents  must  have  been  the  cause,  even 
though  the  proof  is  lacking. 

Done  at  Hamburg  October  16,  1930. 

ROLAND  W.  BOYDEN, 

Umpire . 

CHANDLER  P.  ANDERSON, [ 
A rn e rican  Com missioner. 

W.  KIESSELBACH,  j 

German  Comissioner. 
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319  Exhibit  B 

Washington,  D.  C.,  March  3,  1939. 

Colonel  Christopher  B.  Garnett 
American  Commissioner 
Mixed  Claims  Commission 
United  States  and  Germany 
State  Department 
Washington,  D.  C. 

Dear  Colonel  Garnett: 

To  your  letter  of  today  I  beg  to  reply : 

We  made  a  stipulation  in  the  presence  of  Justice  Roberts 
about  one  thing:  That  no  future  disagreement  of  agree¬ 
ment  of  ours  should  bear  on  the  elements  of  the  case  or  part 
of  the  case,  but  that  our  future  agreement  or  disagreement 
should  bear  on  the  ultimate  decision  only.  That  we  had 
not  come  to  an  ultimate  decision  is  evidenced,  I  should  say, 
bv  the  fact  that  we  continued  our  deliberations  for  at  least 
two  full  sessions  after  the  stage  which  vou  allude  to  in 
your  letter  and  which  you,  mistakenly,  I  suppose,  consider 
as  a  stage  of  disagreement. 

I  surely  reserved  any  decision  of  mine  with  respect  to  the 
question  as  to  whether  the  cases  should  be  reopened  or  not. 
This  was  a  necessary  consequence  of  the  point  of  view  held 
by  all  three  of  us,  viz.  that  there  could  be  no  reopening,  if 
the  new  decision  on  the  old  and  new  evidence  taken  together 
should  be  identical  in  tenor  with  the  Hamburg-Decision. 

But  for  this  verv  reason  1  reserved  also  mv  decision  with 
respect  to  the  question  as  to  whether  the  Hamburg-Decision 
had  been  reached  upon  false  and  fraudulent  evidence.  Cer¬ 
tainly  I  put  before  you  the  doubts  which  might  militate 
against  such  an  assumption.  But  from  reaching  a  decision 
about  this  point  which  might  be  considered  as  a  definite 
agreement  or  disagreement  I  naturally  refrained  for  the 
very  reason  that  any  such  decision  could  be  dispensed 
with,  if  the  deliberations  about  the  other  point  (identity  of 
ultimate  decision  on  the  whole  evidence  with  Hamburg- 
Decision)  led  to  a  result  not  favorable  to  the  claimants.  I 
never  should  have  formally  disagreed  on  anything  in  this 
case  without  giving  a  fully  substantiated  written  opinion. 
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How  far  we  were  from  any  agreement  or  disagreement 
may  be  best  evidenced  by  the  fact  that  none  of  us  had  dven 
touched  upon  the  subject  of  the  nationality  of  the  Canacjian 
Car  Agency,  although  you  yourself  will  hardly  entertain 
any  doubt  that  this  question  of  jurisdiction  or  may  be  of 
the  substance  of  the  case  would  be  a  part  and  topic  of  any 
decision,  be  it  as  to  fraud  or  be  it  as  to  merits,  in  the  Kirigs- 
land  matter. 

Please  do  not  mistake  this  letter  itself  as  a  statement  of 
an  agreement  or  a  disagreement.  After  my  retirement  no 
letter  of  mine  can  have  any  such  meaning.  My  presjent 
letter  deals  with  the  past.  You  spoke  to  me  about  the  Rec¬ 
ord  and  I  am  answering  that. 

Very  truly  yours, 

(sgd.)  DR.  V.  F.  L.  H.  HUECKING. 
320  Exhibit  C 


Informal  Translation 


Washington,  D.  C.,  July  11,  1939. 


German  Embassy. 

Mr.  Secretary  of  State:  j 

By  direction  of  my  Government  T  have  the  honor  to  make 
representations  with  Your  Excellency  regarding  the  Fol¬ 
lowing  occurrences  in  the  proceedings  before  the  Mixed 
Claims  Commission,  United  States  and  Germany,  which 
urgently  call  for  immediate  remedy: 

According  to  communications  received  by  the  Germhn 
Embassy,  the  American  Agent  as  well  as  the  attorneys  of 
the  American  and  Canadian  claimants  in  the  Black  T(j>m 
and  Kingsland  cases  are  engaged  in  preparing  awards  ito 
be  submitted  for  signature  to  the  Rump-Commission  con¬ 
sisting  at  the  present  time  of  the  American  Umpire  aiid 
the  American  Commissioner.  These  steps  are  the  direct 
result  of  a  ruling  made  by  the  American  Umpire  at  the 
meeting  of  the  Rump-Commission  on  June  15th,  1939,  graft¬ 
ing  without  hesitation  a  motion  of  the  American  Agetat 
for  awards  and  stating  that  “the  Commission  is  prepared 
to  sign  awards  to  be  submitted  by  the  American  Agent  if 
approved  by  the  Commission  as  to  form 
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In  view  of  the  Agreement  entered  into  between  the  Ger¬ 
man  Government  and  the  Government  of  the  United  States 
on  August  10,  1922,  as  well  as  in  view  of  two  unambiguous 
decisions  of  the  fully  constituted  Commission  and  an 
Agreement  between  the  two  Agents  concerning  the  pro¬ 
cedure  to  be  followed  in  the  instant  cases,  this  ruling  of 
the  Umpire  is  an  inconceivable  occurrence  which  is  with¬ 
out  precedent  in  the  practice  of  international  Tribunals  and 
Commissions.  The  issues,  involved  in  this  ruling, 

321  namely,  the  issue  of  Germany’s  responsibility  for 
the  damages  arising  from  the  explosions  and  fires 

and  the  issue  of  the  amount  of  damages,  were  not  before 
the  Commission  in  the  pending  procedure  dealing  with  the 
third  petition  for  rehearing.  On  the  contrary,  they  have 
been  reserved  for  later  stages  of  the  proceedings  in  which 
Germany  has  the  right  to  file  evidence  and  briefs. 

The  American  Agent’s  motion  for  awards  has  never  been 
discussed  between  the  German  and  the  American  Commis¬ 
sioners  and  has  not  even  been  brought  to  the  knowledge  of 
the  German  Agent.  There  is  not  the  remotest  possibility 
to  say  that  here  a  disagreement  existed  between  the  two 
National  Commissioners,  which  is  an  indispensable  pre¬ 
requisite  to  any  action  of  the  Umpire.  Under  no  circum¬ 
stances  did  the  American  Umpire  have  any  authority  to 
deal  with  the  motion  for  awards,  still  less  to  grant  it. 

In  order  to  justify  his  motion  for  awards  the  American 
Agent  did  not  refer  to  facts  contained  in  the  record  but 
contended  that  apparently  the  German  Government  was 
not  willing  further  to  participate  in  the  proceedings  before 
the  Commission  and  wanted  to  avoid  a  final  conclusion. 
This  was  an  entirely  arbitrary  interpretation  by  the  Amer¬ 
ican  Agent  of  communications  of  the  retired  German  Com¬ 
missioner  and  of  the  German  Embassy.  The  written  com¬ 
munications  of  the  retired  German  Commissioner  to  the 
American  members  of  the  Commission  and  the  notes  of 
the  German  Embassy  to  the  Secretary  of  State,  dated 
March  24th  and  June  10th,  1939,  relied*  on  by  the  Amer¬ 
ican  Agent  do  not  contain  a  single  word  that  might 

322  justify  his  contentions.  In  this  connection  I  feel 
constrained  emphatically  to  point  out  that  the  com¬ 
munications  of  the  retired  German  Commissioner  referred 
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to  by  the  American  Agent  have  not  been  completely  made 
public.  The  American  Commissioner  has  failed  to  pro¬ 
duce  or  even  to  mention  an  important  letter  to  him  from 
the  former  German  Commissioner,  dated  March  3rd,  1939, 
copy  of  which  I  am  attaching  to  this  note,  although  he 
spread  upon  the  minutes  and  included  in  his  opinion]  the 
other  letters  exchanged  between  the  three  members  oif  the 
Commission,  thus  conveying  the  impression  that  the  letters 
referred  to  by  him  constituted  the  complete  correspond¬ 
ence.  It  is  patent  that  the  ruling  of  the  American  Umpire 
relative  to  the  entry  of  awards  as  well  as  any  award  that 
might  be  signed  by  the  Rump-Commission  consisting  ot}  the 
American  Umpire  and  the  American  Commissioner  is  (null 
and  void.  Payments  which  the  American  and  Canadian 
claimants  may  attempt  to  obtain  from  the  Treasury  De¬ 
partment  of  the  United  States  on  the  basis  of  such  Sup¬ 
posed  “awards”  would  be  devoid  of  anv  legal  basis  land 
would  seriously  violate  the  rights  of  American  and  Ger¬ 
man  creditors  who  have  valid  Claims  against  the  Gerjnan 
Special  Deposit  Account. 

By  direction  of  my  Government  I  therefore  protest  most 
emphatically  against  the  American  Umpire’s  ruling  to 
grant  “awards”  in  favor  of  the  American  and  the  Cana¬ 
dian  claimants  as  well  as  against  all  steps  of  the  American 
Agent  taken  in  the  past  or  to-  be  taken  in  the  future  in  j or¬ 
der  to  obtain  such  “awards”.  At  the  same  time  I  request 
Your  Excellency  to  inform  the  Treasury  Department!  of 
the  United  States  of  this  protest  and  of  the  con(*lu- 
323  sion  of  my  Government  that  “awards”  that  might 
be  entered  by  the  Rump-Commission  are  void. 

1  shall  take  occasion  in  a  subsequent  note  to  outline  in 
detail  the  above-mentioned  violations  of  procedure  and  all 
other  serious  irregularities  that  have  occurred  in  the  pro¬ 
ceedings  before  the  Commission  since  March  1st;  more 
particularly  the  unilateral  calling  of  a  meeting  of  the  Com¬ 
mission  bv  the  American  Commissioner  who  has  no  author- 
itv  to  do  so,  and  the  decision  of  the  American  Umpire  ion 
the  petition  for  rehearing  of  May  4th,  1933,  which  is  like¬ 
wise  void.  In  the  subsequent  note  I  shall  furthermore  take 
occasion  to  express  the  expectation  of  my  Government  that 
the  Government  of  the  United  States  will  cooperate  with 
the  German  Government  in  order  to  restore  the  basis  upon 
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which  the  work  of  the  Commission  can  be  accomplished  in 
a  regular  way. 

In  the  present  note,  I  have  confined  myself  to  the  ques¬ 
tion  of  the  contemplated  “awards”,  since  this  matter  is 
particularly  urgent  in  view  of  the  preparations  being  made 
bv  the  American  Agent  and  bv  the  attornevs  of  the  Amcr- 
ican  and  the  Canadian  claimants. 

Accept,  Mr.  Secretary  of  State,  the  renewed  assurances 
of  my  highest  consideration. 

(Sgd.)  THOMSEN. 

324  Defendants’  Motion  to  Dismiss  the  Complaint 

and  the  Bill  of  Intervention 

Filed  December  15,  19-39 

*  •  • 

Cordell  Hull,  Secretary  of  State,  and  Henry  Morgenthau, 
Jr.,  Secretary  of  the  Treasury,  defendants  herein,  move  the 
Court  as  follows: 

1.  To  dismiss  the  action  because  the  complaint  and  the 
bill  of  intervention  fail  to  state  a  claim  against  defendants 
upon  which  relief  can  be  granted. 

2.  To  dismiss  the  action  because  the  Court  lacks  juris¬ 
diction  to  review  the  action  of  the  Mixed  Claims  Commis¬ 
sion,  United  States  and  Germany. 

3.  To  dismiss  the  action  because  the  Court  lacks  juris¬ 
diction  to  determine  whether  the  said  Commission  as  con¬ 
stituted  on  October  30,  1939,  had  jurisdiction  to  make  the 

awards  entered  on  that  date. 

325  4.  To  dismiss  the  action  because  the  Court  lacks 
jurisdiction  to  restrain  and  enjoin  the  Secretary  of 

State  from  certifying  to  the  Secretary  of  the  Treasury  the 
awards  entered  bv  the  said  Commission  on  October  30, 
1939. 

5.  To  dismiss  the  action  because  the  Court  lacks  juris¬ 
diction  to  restrain  and  enjoin  the  Secretary  of  the  Treas¬ 
ury  from  paying  awards  of  the  said  Commission  as  certi¬ 
fied  to  him  by  the  Secretary  of  State. 

6.  To  dismiss  the  action  on  the  ground  that  the  Court 
lacks  jurisdiction  because  the  plaintiff  and  the  intervener- 
plaintiff  have  no  standing  to  raise  the  issues  sought  to  be 
raised  in  the  complaint  and  in  the  bill  of  intervention. 


Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL.  ^95 

7.  To  dismiss  the  action  on  the  ground  that  the  Cqurt 
lacks  jurisdiction  because  the  plaintiff  and  the  interverier- 
plaintiff  have  no  standing  to  sue  inasmuch  as  they  tyive 
no  right  or  interest  in  the  fund  out  of  which  awards  jare 
paid  which  can  be  infringed  by  payment  of  the  awards  en¬ 
tered  by  the  said  Commission  on  October  30,  1939. 

FRANCIS  M.  SHEA 

Assistant  Attorney  Generali 

francis  j.  McNamara  ! 
RAWLINGS  RAGLAND 
Special  Assistants  to  the 
Attorney  General. 

Attorneys  for  Defendants, 
Washington,  D.  C. 

32C>  Opinion 

Filed  January  3,  1940  j 

*  #  * 

On  August  10,  1922,  an  agreement  was  entered  between 
the  United  States  and  Germany  for  a  mixed  commission  to 
determine  the  amount  to  be  paid  by  Germany  in  satisfac¬ 
tion  of  Germanv’s  financial  obligations  under  the  treatviof 
August  25,  1921,  in  respect  to  claims  of  nationals  of  the 
United  States  against  Germany  for  loss,  damage  or  in¬ 
jury  to  their  persons  or  property  by  reasons  of  acts  of  tjhe 
German  Government  or  of  its  agents  since  July  31,  1914,  a 
copy  of  which  Agreement  is  annexed  to  the  complaint  herein 
as  Exhibit  A. 

Pursuant  to  said  agreement,  the  Commission  therein  pro¬ 
vided  for  was  subseouentlv  created,  which  Commission  was 
and  is  known  as  Mixed  Claims  Commission,  United  States 
and  Germany,  and  an  American  Commissioner,  a  German 
Commissioner  and  an  Umpire  were  appointed  to  said  Coin- 
mission. 

In  or  about  March,  1927,  the  United  States  of  America,  by 
Robert  W.  Bonvnge,  Agent,  filed  claims  with  the  Comm  s- 
sion  on  behalf  of  Intervener  Lehigh  Valley  Railroad  Com¬ 
pany,  Agency  of  Canadian  Car  &  Foundry  Company,  Lim¬ 
ited,  Bethlehem  Steel  Company  and  others,  arising  out  of 
the  destruction  of  property  by  reason  of  explosions  at  Black 
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Tom,  New  Jersey,  in  1916,  and  at  Kingsland,  New  Jersey 
in  1917. 

In  October,  1930,  the  Commission  dismissed  the  claims 
filed  by  tbe  United  States  on  behalf  of  the  said  intervener. 
Two  petitions  for  a  rehearing  of  these  claims  were  denied. 
Finally  however  a  third  petition  for  a  reopening  and  re¬ 
hearing  was  filed.  The  German  and  American  Com- 
327  missioners  disagreed  as  to  the  power  of  the  Commis¬ 
sion  to  set  aside  the  first  decision,  but  the  Umpire 
agreed  with  the  American  Commissioner  and  the  two  held 
that  the  power  existed.  A  further  hearing  was  had  but 
before  a  decision  was  had  the  German  Commissioner  re¬ 
signed.  Thereafter  however  the  American  Commissioner 
and  the  Umpire  set  aside  the  original  decision  dismissing 
these  claims  and  allowed  them. 

On  March  10,  1928,  the  Congress  of  the  United  States 
the  so-called  Settlement  of  War  Claims  Act  of  1928  (45 
Stat.  254),  which  Act 

(a)  created  in  the  United  States  Treasury  a  German  Spe¬ 
cial  Deposit  Account,  composed  in  part  of  all  sums  invested 
or  transferred  by  the  Alien  Property  Custodian  under  the 
provisions  of  Section  25  of  the  Trading  with  the  Enemy 
Act,  as  amended,  and  of  all  money  received  by  the  United 
States  in  respect  of  claims  against  Germany  on  account  of 
the  awards  of  the  Mixed  Claims  Commission; 

(b)  directed  the  Secretary  of  State  from  time  to  time 

to  eertifv  to  the  Secretarv  of  the  Treasure  the  awards  of 
•  *  » 

the  Mixed  Claims  Commission;  and 

(c)  directed  the  Secretary  of  the  Treasury  to  pay,  out 
of  the  aforesaid  German  Special  Deposit  Account,  an 
amount  equal  to  the  principal  of  each  award  so  certified, 
plus  interest  thereon  in  accordance  with  the  award. 

The  funds  now  available  to  the  aforesaid  German  Special 
deposit  Account  are,  and  at  all  times  since  October  30, 1939, 
have  been,  sufficient  to  pa}’  to  the  sabotage  claimants  ap¬ 
proximately  the  principal  amounts  of  their  respective 
awards. 

In  accordance  with  the  Settlement  of  War  Claims  Act  of 
1928,  as  amended,  the  Secretary  of  State,  on  or  about  Oc¬ 
tober  31,  1939,  certified  said  awards  to  the  Secretarv  of  the 

*  *  • 

Treasury,  and  thereafter  substantially  all  the  holders  of 
said  awards,  including  Intervener,  duly  filed  with  the  Sec- 
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retary  of  the  Treasury  applications  for  payment  thereof. 

The  plaintiff,  the  owner  of  a  claim  which  had  been  allotted 
by  the  Commission,  has  filed  its  complaint  to  enjoin  the  de¬ 
fendants,  the  Secretary  of  State  and  the  Secretary  of  the 
Treasury,  from  paying  to  the  intervening  defendants  the 
awards  made  by  the  Commission,  upon  the  chief 
328  grounds  that  the  Commission  had  no  power  to  gijant 
a  rehearing;  that  the  award  to  the  said  intervejnor 
was  not  made  by  the  Commission,  as  it  could  not  act  when 
composed  of  only  one  Commissioner  and  the  Umpire;  that 
the  Umpire  could  only  act  in  the  event  that  the  two  Com¬ 
missioners  disagreed,  and  there  being  only  one  Commis- 
sioner  at  that  time,  there  could  be  no  disagreement,  espe¬ 
cially  as  the  rules  made  by  the  Commission  provided  for 
written  notice  of  the  disagreement ;  that  in  as  much  as  ithe 

V.  7  |  • 

fund  set  aside  by  Congress  was  insufficient  to  pay  in  full 
all  the  claims  allowed  by  the  Commission  if  the  claim  of  the 
intervener  should  be  paid,  the  plaintiff  would  receive  less 
than  the  amount  of  its  claim  as  fixed  by  the  CommissionJ 
The  intervening  defendants  have  answered  the  complaint 
and  have  moved  for  a  summary  judgment.  The  Secretary 
of  the  Treasury  has  moved  to  dismiss  the  complaint,  ]3e- 
fore  the  filing  of  the  complaint  the  Secretary  of  State  Ijiad 
already  certified  to  the  Secretary  of  the  Treasury  the  award 
of  the  Commission  in  favor  of  the  intervener,  and  the  suit 
therefore  will  be  dismissed  as  to  him,  being  moot. 

In  my  opinion  the  court  has  no  power  to  grant  the  relief 
sought  by  the  plaintiff.  The  claims  made  before  the  Cqm- 
mission  were  the  claims  of  the  United  States.  Whether 
these  claims  were  properly  allowed  or  not  was  a  questjon 
to  be  raised  by  the  United  States  and  not  by  individuals 
who  might  be  wronged  by  the  action  of  the  Commission. 
If  there  was  any  breach  of  the  treaty  between  the  two  gov¬ 
ernments  the  only  recourse  would  he  by  action  of  the  con¬ 
tracting  parties.  The  act  of  Congress  of  March  10,  1928,  di¬ 
rected  the  Secretary  of  State  to  certify  from  time  to  time 
to  the  Secretary  of  the  Treasury  the  awards  of  the  Mixed 
Claims  Commission  and  directed  the  Secretary  of  the  Treas¬ 
ury  to  pay  out  those  amounts.  The  Secretary  of  State  h|as 
certified  to  the  Secretary  of  the  Treasury  the  award  jof 
which  the  plaintiff  complains,  and  under  the  terms  of  tjhe 
act  of  Congress  it  is  the  duty  of  the  Secretary  to  pay  ttae 
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awards.  It  is  true  that  the  plaintiff  claims  (and  I 

329  think  that  this  is  its  strongest  claim)  that  the  award 
was  not  made  by  the  Commission,  as  the  Commis¬ 
sion  could  not  function  after  one  of  the  Commissioners  had 
resigned,  but  so  far  as  the  fund  in  the  treasury  of  the  United 
States  is  concerned,  the  question  was  one  to  be  decided  by 
the  Secretary  of  State,  and  whether  he  decided  rightly  or 
wrongly  the  court  cannot  prevent  the  payment  of  the  claim. 

Xo  case  has  been  cited  involving  the  precise  question 
here,  but  while  this  fact  may  not  be  decisive,  it  is  persua¬ 
sive.  The  cases  which  have  been  cited  including  Mellon  v. 
Orinoco  Iron  Co.,  26f>  U.  S.  121,  involve  the  ownership  of  a 
claim  which  has  been  allowed,  and  do  not  involve  the  pro¬ 
priety  of  an  allowance  of  a  claim,  but  whether  it  has  been 
allowed  to  the  right  party.  The  claims  are  the  claims  of 
the  United  States  and  if  the  officer  of  the  United  States  to 
whom  Congress  has  given  the  power  of  determining  whether 
the  Commission  has  allowed  a  claim  has  acted,  the  courts 
have  no  power  to  set  aside  the  allowance  of  the  claim. 

As  there  is  no  dispute  as  to  the  facts  upon  which  this 
opinion  is  based,  the  motion  for  a  summary  judgment  should 
be  granted,  as  also  should  the  motion  of  the  defendant  Sec¬ 
retary  of  the  Treasury  to  dismiss  the  complaint. 

JENNINGS  BAILEY, 

Justice. 

330  Judgment 

Filed  January  6,  1940 

#  #  # 

This  action  came  on  to  be  heard  at  this  term  upon  the 
motion  of  the  intervener-defendant  Lehigh  Valley  Railroad 
Company  on  behalf  of  itself  and  of  other  claimants  on 
whose  behalf  awards  were  granted  to  the  United  States  by 
the  Mixed  Claims  Commission,  United  States  and  Ger¬ 
many,  on  October  30,  1939,  for  summary  judgment  dis¬ 
missing  the  complaint  of  the  plaintiff  Z.  &  F.  Assets  Reali¬ 
zation  Corporation  and  the  bill  of  intervention  of  the  plain¬ 
tiff-intervener  American-IIawaiian  Steamship  Company, 
and  also  upon  the  motion  of  the  defendants  to  dismiss  the 
complaint  of  the  plaintiff  and  the  bill  of  intervention  of  the 
intervener-plaintiff,  which  were  argued  by  counsel,  and 
thereupon,  upon  consideration  thereof  and  upon  the  opin- 
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ion  of  this  Court  filed  herein,  it  is  this  5th  day  of  January, 
1940 

Adjudged,  Ordered  and  Decreed  as  follows: 

(1)  That  the  motion  of  intervener-defendant  Lehigh  Val¬ 
ley  Railroad  Company  for  summary  judgment  dismissing 
the  complaint  of  the  plaintiff  and  the  bill  of  intervention 
of  this  intervener-plaintiff  and  the  motion  of  the  defend¬ 
ants  to  dismiss  said  complaint  and  said  bill  of  interven¬ 
tion  be,  and  they  hereby  are,  granted. 

(2)  That  the  complaint  of  plaintiff  and  the  bill  of  in¬ 
tervention  of  intervener-plaintiff  be,  and  they  hereby  are, 
dismissed. 

The  cross-claim  of  intervener-defendant  Lehigh 

331  Valley  Railroad  Company  against  Henry  Morgejn- 
thau,  Jr.,  Secretary  of  the  Treasury,  and  the  mo¬ 
tion  of  the  cross-claimant  for  summary  judgment  upon  said 
cross-claim  have  not  been  considered  and  remain  pending 
to  be  hereafter  disposed  of. 

JENNINGS  BAILEY, 

Justice. 

332  Notice  of  Appeal 

Filed  January  6,  1940 

•  •  * 

Notice  is  hereby  given  that  Z.  &  F.  Assets  Realization 
Corporation,  plaintiff  above-named,  hereby  appeals  to  tjic 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  from  the  judgment  granting  the  motion  of  intervener- 
defendant  Lehigh  Valley  Railroad  Company  for  summary 
judgment  dismissing  the  complaint  of  the  plaintiff  and  tjie 
bill  of  intervention  of  the  intervener-plaintiff  and  the  mjo- 
tion  of  the  defendants  to  dismiss  said  complaint  and  said 
bill  of  intervention  entered  on  the  6th  day  of  January,  194j(), 
and  from  the  whole  and  every  part  of  said  judgment. 

Dated,  Washington,  D.  C.,  January  6,  1940. 

HUBERT  E.  ROGERS, 

JOHN  F.  CONDON,  Jr., 
FRANK  ROBERSON, 
Attorneys  for  Plaintiff , 

Munsev  Building, 

Washington,  D.  C. 
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333  Intervener-Plaintiff’s  Amended  Notice  of  Appeal 

Filed  January  8,  1940 
#  #  # 

Notice  is  hereby  given  that  American-ITawaiian  Steam- 
ship  Company,  intervener-plaintiff  above  named,  hereby 
appeals  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  from  the  judgment  granting 
the  motion  of  the  intervener-defendant,  Lehigh  Valley 
Railroad  Company,  for  summary  judgment  dismissing 
the  complaint  of  the  plaintiff  and  the  bill  of  interven¬ 
tion  of  the  intervener-plaintiff  and  also  granting  the  mo¬ 
tion  of  the  defendants  to  dismiss  the  complaint  and  the 
bill  of  intervention,  entered  on  the  sixth  day  of  January, 
1940,  and  from  the  whole  of  and  every  part  of  said  judg¬ 
ment. 

Dated,  Washington,  D.  C.,  January  sixth,  1940. 

FRED  K.  XI  ELS  EX, 

Attorney  for  Intervener-Plaintiff , 
Union  Trust  Building, 
Washington,  D.  C. 

334  Motion  for  Rearyumenf  or  Correction  of  Opinion , 

Etc., 

Filed  January  18,  1940 

•  #  * 

Plaintiff  moves  upon  the  pleadings  herein  and  upon  all 
papers  before  the  Court  upon  the  motion  for  summary 
judgment  made  by  the  defendant-intervener,  and  upon  the 
motion  by  the  defendants  for  a  dismissal  of  the  complaint, 
and  upon  the  annexed  affidavit  and  exhibits  thereto  annexed, 
for  an  order  directing  a  reargument  of  the  motion  for  sum¬ 
mary  judgment  made  by  the  defendant-intervener  and  of 
the  motion  made  by  the  defendants  for  a  dismissal  of  the 
complaint,  and  for  a  vacatur  of  the  judgment  entered 
upon  the  opinion  herein  and  upon  such  reargument  for  an 
order  denying  the  motions  for  summary  judgment  and  for 
a  dismissal  of  the  complaint,  or,  in  the  alternative,  for  an 
order  correcting  the  opinion  herein  in  accordance  with  the 
facts  so  that  the  following  sentence  from  the  opinion  of 
Justice  Bailev: 

w 
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335  “Before  tlie  filing  of  the  complaint,  the  Secretary 
of  State  had  already  certified  to  the  Secretary  of  the 
Treasury  the  award  of  the  Commission  in  favor  of  the  in¬ 
tervener,” 

i 

shall  read: 


“After  the  filing  of  the  complaint,  the  Secretary  of  Sta^e 

certified  to  the  Secretary  of  the  Treasury  the  award  of  the 

•  * 

Commission  in  favor  of  the  intervener,”, 


and  for  leave  to  file  the  annexed  affidavit  and  exhibits  there¬ 
to  annexed,  as  submitted  in  opposition  to  the  motion  fbr 
summary  judgment,  and  for  such  other  and  further  relief 
as  to  the  Court  may  seem  proper.  J 


January  17,  1940. 

HUBERT  E.  ROGERS, 
JOHN  F.  CONDON,  Jr.. 
FRANK  ROBERSON, 
Attorneys  for  Plaintiff , 
Munsey  Building, 

Washington,  D.  C. 

336  Affidavit. 


Filed  January  18,  1940 
District  of  Columbia ,  ss. : 

John  F.  Condon,  Jr.,  being  duly  sworn,  deposes  and  says: 
I  am  one  of  the  attorneys  for  the  plaintiff  herein. 

On  January  3,  1940,  Justice  Bailey  filed  an  opinion  di¬ 
recting  that  the  motion  for  summary  judgment  made  b|c 
the  defendant-intervener,  and  the  motion  of  the  Secretary 
of  the  Treasury  to  dismiss  the  complaint,  be  granted.  Fur¬ 
ther,  and  upon  the  finding  that  as  to  the  defendant  Hull  thb 
action  was  moot,  the  court  directed  the  dismissal  of  the 
complaint  as  to  said  Hull.  Upon  the  basis  of  said  opinion 
a  judgment  was  entered  on  the  6th  day  of  January,  1940, 
from  which  judgment  an  appeal  was  duly  taken  on  sai|i 
day. 

337  The  action  was  brought  to  declare  void  the  alleged 
awards  granted  on  October  30,  1939  to  the  defendj- 
ant-intervener  and  other  holders  of  awards  made  by  the 
purported  Mixed  Claims  Commission,  United  States  ancl 
Germany,  pursuant  to  the  decisions  of  said  Commission 
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dated  June  15,  1939  and  October  30,  1939;  the  holders  of 
these  awards  will  be  hereinafter  called  “Sabotage  Claim¬ 
ants’’,  and  the  awards  “Sabotage  Awards.”  Plaintiff,  in 
its  complaint,  prayed  for  an  injunction  that  the  defendant 
Hull  be  enjoined  from  certifying  to  the  Secretary  of  the 
Treasury  the  said  awards,  and  the  Secretary  of  the  Treas- 
ury  be  restrained  from  paying  the  same. 

The  plaintiff,  Z.  &  F.  Assets  Realization  Corporation,  is 
a  holder  of  five  awards  granted  prior  to  said  last  mentioned 
dates,  and  brings  this  action  in  behalf  of  itself  and  all  other 
American  holders  of  awards  granted  prior  to  said  last  men¬ 
tioned  date. 

Mv  investigation  has  revealed  the  following  facts: 

The  complaint  herein  was  filed  on  October  31,  1939  at 
9:05  A.  M.  of  that  day.  The  sabotage  awards  were  153  in 
number  and  were  entered  on  October  30,  1939,  and  copies 
thereof  were  sent  to  the  Secretary  of  State  on  October  30, 
1939,  the  same  day  (moving  affidavit  on  motion  for  summary 
judgment,  page  36) ; 

The  Secretary  of  the  Treasury  was  served  with  a  copy  of 
the  summons  and  complaint  at  about  9:35  o’clock  on  the 
morning  of  October  31,  1939.  (records  of  XT.  S.  Marshall’s 
office) ; 

I  am  informed  and  believe  that  a  United  States  Marshall 
tried  to  effect  service  that  same  morning  upon  the  Secretary 
of  State  by  delivering  a  copy  of  the  same  to  Green  H.  Hack- 
worth,  the  Legal  Advisor  of  the  Secretary  of  State  that  said 
Marshall  stated  the  purpose  of  his  visit  to  a  representative 
of  Mr.  Hackworth’s  office  at  approximately  9:50  a.  m.  on 
October  31,  1939.  Said  Marshall  was  told  Mr.  Hackworth 
would  not  accept  service  until  the  following  day.  Said  Mar¬ 
shall,  however,  succeeded  in  effecting  service  on  Mr.  Hack- 
worth  at  3:15  P.  M.  of  October  31,  1939  (record  of  Mar¬ 
shall’s  office.)  4 

338  In  the  meantime,  certificates  certifying  to  the 
awards  by  the  Secretary  of  State  were  executed  on 
October  31,  1939,  presumably  between  9:50  A.  M.  of  that 

dav  and  the  time  of  the  delivery  thereof  to  the  Secretary  of 

•  *  * 

the  Treasury  which  I  am  informed  and  believe  was  at  about 
2:15  P.M.  on  October  31,  1939. 

The  Secretary  of  State  and  the  Secretary  of  the  Treas¬ 
ury  were  notified  by  letter  dated  the  25th  day  of  October, 
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1939,  and  sent  to  them,  respectively,  on  the  25th  day  of  Oc¬ 
tober,  1939,  that  the  plaintiff  would  bring  suit.  Copiesj  of 
said  letters  are  hereto  annexed  marked  “A”  and  “B”.  i 

Prior  to  that  date,  on  June  23,  1939,  there  were  sentj  to 
the  Secretary  of  State  and  the  Secretary  of  the  Treasury, 
respectively,  a  protest  by  plaintiff  against  said  sabotage 
awards,  copies  of  which  are  hereto  annexed  marked  “C” 
and  “D”. 

Under  the  Federal  Rules  of  Civil  Procedure,  an  action 
is  deemed  commenced  by  the  filing  of  the  complaint. 

Consequently,  the  following  statement  in  the  opinion  of 
Justice  Bailey: 

“Before  the  filing  of  the  complaint,  the  Secretary  of  State 
had  already  certified  to  the  Secretary  of  the  Treasury  the 
award  of  the  Commission  in  favor  of  the  intervener,” 
is  not  incorrect. 

In  the  moving  papers  upon  the  motion  for  summary 
judgment,  there  was  no  proof  adduced  supporting  the  clapn 
made  in  the  unsworn  answer  of  the  defendant-intervenjer 
that  the  awards  were  certified  by  the  Department  [of 
339  State  to  the  Secretary  of  the  Treasury  before  the 
commencement  of  the  action.  The  only  paragraph 
relating  to  the  date  of  the  certification  of  the  awards  !in 
the  said  moving  papers  was  the  following  statement  <j>n 
page  36  of  the  moving  affidavit: 

“On  October  31,  1939,  the  Secertarv  of  State,  pursuaht. 
to  the  provisions  of  Section  2(a)  of  the  Settlement  of  War 
Claims  Act  of  1928,  duly  certified  such  awards  to  the  Sec¬ 
retary  of  the  Treasury  for  payment  in  accordance  with  the 
provisions  of  the  Act.” 

Therefore,  the  statement  in  the  opinion,  above  quoted,  to 
the  effect  that  the  Secretary  of  State  had  certified  to  the 
Secretary  of  the  Treasury,  before  the  filing  of  the  complainit, 
the  awards  of  the  Commission,  is  incorrect  and  not  sup¬ 
ported,  I  respectfully  submit,  by  the  facts  nor  by  any  state¬ 
ment  in  any  of  the  papers  before  the  Court  submitted  upoln 
the  hearing  of  this  application. 

Inasmuch  as  the  motion  of  the  defendant,  Secretary  qf 
the  Treasury,  for  an  order  dismissing  the  complaint  wa|s 
based  solely  upon  the  complaint,  and  since  the  complaint 
did  not  set  forth  the  time  of  the  certification  by  the  Secre¬ 
tary  of  State  of  the  alleged  awards,  there  was  nothing  bq- 
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fore  the  Court  to  support  the  above-quoted  portion  of  the 
opinion. 

In  view  of  the  fact  that  the  defendant  Hull  was  apprised 
before  the  commencement  of  the  action  that  a  suit  would 
be  brought  by  the  plaintiff  to  enjoin  him,  and  that  the  com¬ 
plaint  was  filed  and  the  action,  therefore,  commenced  before 
the  certification  bv  him  to  the  Secretarv  of  the  Treasury, 
and  in  view,  therefore,  the  plaintiff  would  be  entitled  to  a 
mandatory  injunction  reinstating  the  status  quo  as  of  the 
time  of  the  commencement  of  the  action,  the  granting  of 
the  summary  judgment  on  the  ground  that  the  eer- 
340  tificate  had  been  issued  before  the  commencement  of 
the  action  was  erroneous  and  the  motion  for  sum¬ 
mary  judgment  should  have  been  denied. 

I,  therefore,  ask  for  a  reargument  of  the  motion  for  sum¬ 
mary  judgment  made  by  the  defendant-intervener  and  of 
the  motion  made  bv  the  defendants  for  a  dismissal  of  the 
complaint,  and  for  a  vacatur  of  the  judgment  entered  upon 
said  opinion  and  upon  such  reargument  for  an  order  deny¬ 
ing  the  motions  for  summary’  judgment  and  for  a  dismissal 
of  the  complaint,  or,  in  the  alternative,  for  an  order  cor¬ 
recting  the  opinion  herein  in  accordance  with  the  facts  so 
that  the  following  sentence  from  the  opinion  of  Justice 

Bailev: 

•> 

“Before  the  filing  of  the  complaint,  the  Secretary  of  State 

had  alreadv  certified  to  the  Secretarv  of  the  Treasure  the 
•  ►  « 

award  of  the  Commission  in  favor  of  the  intervener,” 
shall  read: 

“After  the  filing  of  the  complaint,  the  Secretary  of  State 

certified  to  the  Secretarv  of  the  Treasure  the  award  of  the 

*  » 

Commission  in  favor  of  the  intervener,”, 
and  for  leave  to  file  this  affidavit,  as  submitted  in  opposi¬ 
tion  to  the  motion  for  summary  judgment,  and  I  ask  for 
such  other  and  further  relief  as  to  the  Court  may  seem 
proper. 

JOHN  F.  CONDON,  Jr. 

Subscribed  and  Sworn  to  before  me  this  17th  day  of  Jan- 
uarv,  1940. 

( sgd )  GRACE  C.  INGELS 
Notary  Public ,  D.  C. 

My  Com.  expires  June  15,  1941. 

(seal) 


341 


Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL.  ?305 

“A” 

Z.  &  F.  Assets  Realization  Corporation 
c/o  Rogers  &  Condon 
52  Wall  Street 
New  York 

October  25,  1939. 

HON.  CORDELL  HULL 
Secretary  of  State, 

Washington,  D.  C. 

Dear  Sir: 

i 

We  are  advised  that,  by  order  of  the  Umpire  of  the  Miked 
Claims  Commission,  United  States  and  Germany,  a  meeting 
consisting  of  the  Umpire  and  the  American  Commissioijer, 
lias  been  called  for  October  30,  1939  at  ten  o’clock,  at  whjich 
time  it  is  the  intention  to  render  awards  to  the  sabotage 
claimants. 

As  a  holder  of  an  award  of  the  Mixed  Claims  Commis¬ 
sion,  still  unpaid,  we  wrote  you  under  date  of  June  23, 1939, 
and  we  renew  our  protests  therein  contained. 

We  beg  herewith  to  advise  you  that,  as  soon  as  any  aw^rd 
is  made  to  the  sabotage  claimants,  we  will  promptly  edm- 
mence  an  action  to  enjoin  the  payment  of  such  awards  until 
the  question  of  the  jurisdiction  to  make  such  awards,  qnd 
other  questions  involved,  will  have  been  duly  determined. 

We  ask  you  to  take  due  notice  thereof. 

Yours  respectfully, 

Z.  &.  F.  ASSETS  REALIZATION  CORPORATION^ 

HUBERT  E.  ROGERS, 
Secretary. 
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342  “B” 

Z.  &  F.  Assets  Realization  Corporation 
c/o  Rogers  &  Condon 
52  Wall  Street 
New  York 

October  25, 1939. 

lion.  Henry  Morgentliau, 

Secretary  of  the  Treasury, 

Washington,  D.  C. 

Dear  Sir: — 

We  are  advised  that,  by  order  of  the  Umpire  of  the  Mixed 
Claims  Commission,  United  States  and  Germany,  a  meet¬ 
ing,  consisting  of  the  Umpire  and  the  American  Commis¬ 
sioner,  lias  been  called  for  October  30,  1939,  at  ten  o’clock, 
at  which  time  it  is  the  intention  to  render  awards  to  the 
sabotage  claimants. 

As  a  holder  of  an  award  of  the  Mixed  Claims  Commis¬ 
sion,  still  unpaid,  we  wrote  you  under  date  of  June  23, 1939, 
and  we  renew  our  protests  therein  contained. 

We  beg  herewith  to  advise  vou  that,  as  soon  as  anv  award 
is  made  to  the  sabotage  claimants,  we  will  promptly  com¬ 
mence  an  action  to  enjoin  the  payment  of  such  awards  until 
the  question  of  the  jurisdiction  to  make  such  awards,  and 
other  questions  involved,  will  have  been  duly  determined. 

Wo  ask  you  to  take  due  notice  thereof. 

Y ou  rs  respectf ully, 

Z.  &  F.  ASSETS  REALIZATION  CORPORATION, 

Bv  HUBERT  E.  ROGERS. 

•  » 

Secretary. 
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“C” 

Z.  &  F.  Assets  Realization  Corporation 
c/o  Rogers  &  Condon 
52  Wall  Street 
New  York,  N.  Y. 

June  23,  1939. 

lion  Cordell  Hull, 

Secretary  of  State, 

Washington,  D.  C. 

Dear  Sir: — 

Z.  &  F.  Assets  Realization  Corporation  of  100  Broadway, 
New  York  City,  is  the  holder  of  awards  heretofore  granted 
hv  the  Mixed  Claims  Commission — United  States  and  Gjer- 
many.  On  these  awards  there  is  still  a  balance  unpaid, 
which  balance  is  payable  out  of  the  special  deposit  fund 
created  by  the  settlement  of  the  War  Claims  Act  which  \pas 
enacted  in  March,  1928. 

On  May  4,  1933,  there  was  filed  by  Lehigh  Valley  R.  R. 
Co.,  Agency  of  Canadian  Car  &  Foundry  Company,  Lim¬ 
ited,  Bethlehem  Steel  Co.  and  others,  petitioners,  an  appli¬ 
cation  for  a  rehearing  of  the  decisions  dismissing  th^ir 
claims.  On  June  15,  1939,  Mr.  Justice  Owen  J.  Roberjts, 
in  his  alleged  capacity  as  Umpire  of  said  Mixed  Claims  Com¬ 
mission,  purported  to  grant  this  application  for  rehearing 
and  purported  to  direct  the  entry  of  awards  in  favor  of  the 
United  States,  for  the  benefit  of  the  said  petitioners;  ahd 
we  are  informed  that  awards  in  favor  of  the  United  States, 
for  the  benefit  of  said  petitioners,  are  about  to  be  entered. 

In  our  opinion,  the  granting  of  said  application  and  the 
direction  for  the  entry  of  said  awards  are  null,  void  and  pf 
no  effect,  and  we  accordingly  protest  against  any  pavmeht 
thereunder  for  the  reasons,  among  others,  hereinafter  spt 
forth,  viz :  j 

1.  That  the  previous  decisions  of  the  Commission  dis¬ 
missing  the  claims  of  said  petitioners  were  and  are  finhl 
and  conclusive,  and  the  Commission  had  no  jurisdiction  i0 
grant  a  rehearing  or  to  vacate  its  previous  decision. 

2.  That  before  the  granting  of  said  application  and  o|n 
or  about  the  1st  day  of  March,  1939,  while  the  Commission 
was  deliberating  upon  the  question  whether  the  said  appli¬ 
cation  for  a  rehearing  should  be  granted,  the  German  Corrji- 
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missioner  resigned,  and  by  reason  of  such  resignation  the 
Mixed  Claims  Commission  was  without  any  power  or  juris¬ 
diction  to  take  any  action  until  a  new  German  Commissioner 
was  appointed. 

3.  That  the  statement  in  the  opinion  of  Mr.  Justice  Rob¬ 
erts,  delivered  upon  the  granting  of  said  application,  that 
there  was  a  disagreement  between  the  German  Commis¬ 
sioner  and  the  American  Commissioner,  entitling  him  to 
decide  the  question  of  whether  the  application  for  a  rehear¬ 
ing  should  be  granted,  is  erroneous. 

344  4.  That  the  only  question  pending  before  the  Com¬ 

mission  at  the  alleged  hearing  on  the  15th  dav  of 
June.  1939,  was  the  question  whether  the  application  for  a 
rehearing  should  be  granted  and  therefore,  among  other 
reasons,  the  direction  for  the  entry  of  the  awards  was  null 
and  void. 

5.  That  the  direction  for  the  entry  of  the  awards  was  with¬ 
out  notice  and  therefore  was  null  and  void. 

(i.  That  there  never  lias  been  submitted  to  the  two  gov¬ 
ernments  or  their  representatives  or  their  agents  or  their 
commissioners  the  question  of  the  amount  of  any  damages 
suffered  by  said  claimants,  and  there  never  has  been  sub¬ 
mitted  to  the  said  Commission  proofs  of  any  damages  suf¬ 
fered  by  said  claimants,  and  therefore  no  basis  exists 
for  the  entry  of  awards  in  any  amount. 

7.  That  the  entrv  of  an  award  in  favor  of  the  Agencv  of 
the  Canadian  Car  &  Foundry  Company  is  wholly  improper, 
in  view  of  the  fact  that  said  Canadian  corporation  is  en¬ 
tirely  owned  by  a  non- American  national  corporation,  to 
wit,  the  Canadian  Car  &  Foundry  Company  of  Canada. 

8.  That  other  awards  are  directed  to  be  entered  in  favor 
of  other  corporations  whose  beneficial  ownership  is  non- 
American,  and  entrv  of  awards  in  their  favor  is  whollv 
without  jurisdiction  on  the  part  of  said  Commission. 

9.  Tf  said  awards  in  favor  of  said  petitioners  under  said 
opinion  and  direction  of  Mr.  Justice  Roberts  are  recognized, 
the  said  special  deposit  fund  above  mentioned  will  be  ma¬ 
terially  diminished,  if  not  entirely  depleted,  by  the  appli¬ 
cation  thereof  to  the  payment  of  such  awards,  all  of  which 
will  result  in  depriving  this  corporation  and  others  hold¬ 
ing  valid  awards  from  receiving  any  further  payments  on 
their  awards,  since  it  is  common  knowledge  that  Germany 
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will  not  make  payment  on  account  of  any  awards  graiited 
by  the  Commission. 

For  the  foregoing  reasons,  the  undersigned  respectfully 
protests  against  any  payment  by  you  under  said  awards  di¬ 
rected  by  Mr.  Justice  Roberts  in  favor  of  the  said  Lehigh 
Valiev  R.  R.  Co.,  Agencv  of  Canadian  Car  &  Foundrv  Com- 
pany,  Limited,  Bethlehem  Steel  Co.  and  Others. 

Yours  respectfully, 

Z.  &  F.  ASSETS  REALIZATION  CORPORATION, 

By  HUBERT  E.  ROGERS,  i 
Secretary — Hubert  E.  Rogers. 
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Z.  &  F.  Assets  Realization  Corporation 
c/o  Rogers  &  Condon 
52  Wall  Street 
New  York,  N.  Y. 

June  23,  193$ 

Hon.  Henry  Morgenthau, 

Secretary  of  the  Treasury, 

Washington,  D.  C. 

Dear  Sir: 

Z.  &  F.  Assets  Realization  Corporation  of  100  Broadw 
New  York  City,  is  the  holder  of  awards  heretofore  gran 
by  the  Mixed  Claims  Commission-United  States  and  G 
many.  On  these  awards  there  is  still  a  balance  unpajid, 
which  balance  is  payable  out  of  the  special  deposit  fujnd 
created  by  the  settlement  of  the  War  Claims  Act  which  w\ 
enacted  in  March,  1928. 

On  May  4,  1933,  there  was  filed  by  Lehigh  Valley  RR  (jo.. 
Agency  of  Canadian  Car  &  Foundry  Company,  Limited. 
Bethlehem  Steel  Co.  and  others,  petitioners,  an  application 
for  a  rehearing  of  the  decisions  dismissing  their  claims.  On 
June  15,  1939,  Mr.  Justice  Owen  J.  Roberts,  in  his  allegjod 
capacity  as  Umpire  of  said  Mixed  Claims  Commission,  pur¬ 
ported  to  grant  this  application  for  rehearing  and  pur¬ 
ported  to  direct  the  entry  of  awards  in  favor  of  the  United 
States,  for  the  benefit  of  the  said  petitioners:  and  we  are 
informed  that  awards  in  favor  of  the  United  States,  for  the 
benefit  of  said  petitioners,  are  about  to  be  entered. 


ed 
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In  our  opinion,  the  granting  of  said  application  and  the 
direction  for  the  entry  of  said  awards  are  null,  void,  and  of 
no  effect,  and  we  accordingly  protest  against  any  payment 
thereunder  for  the  reasons,  among  others,  hereinafter  set 
forth,  viz.: 

1.  That  the  previous  decisions  of  the  Commission  dis¬ 
missing  the  claims  of  said  petitioners  were  and  are  final 
and  conclusive,  and  the  Commission  had  no  jurisdiction  to 
grant  a  rehearing  or  to  vacate  its  previous  decision. 

2.  That  before  the  granting  of  said  application  and  on  or 
about  the  1st  day  of  March,  19.39,  while  the  Commission  was 
deliberating  upon  the  question  whether  the  said  application 
for  a  rehearing  should  be  granted,  the  German  Commis¬ 
sioner  resigned,  and  by  reason  of  such  resignation  the  mixed 
Claims  Commission  was  without  any  power  or  jurisdiction 
to  take  any  action  until  a  new  German  Commissioner  was 
appointed. 

3.  That  the  statement  in  the  opinion  of  Mr.  Justice  Rob¬ 
erts,  delivered  upon  the  granting  of  said  application,  that 
there  was  a  disagreement  between  the  German  Commis¬ 
sioner  and  the  American  Commissioner,  entitling  him  to 
decide  the  question  of  whether  the  application  for  a  rehear¬ 
ing  should  be  granted,  is  erroneous. 

346  4.  That  the  only  question  pending  before  the  Com¬ 

mission  at  the  alleged  hearing  on  the  15th  day  of 
June,  1939,  was  the  question  whether  the  application  for  a 
rehearing  should  be  granted  and  therefore,  among  other 
reasons,  the  direction  for  the  entry  of  the  awards  was  null 
and  void. 

5.  That  the  direction  for  the  entry  of  the  awards  was 
without  notice  and  therefore  was  null  and  void. 

6.  That  there  never  has  been  submitted  to  the  two  gov¬ 
ernments  or  their  representatives  or  their  agents  or  their 
commissioners  the  question  of  the  aomunt  of  any  damages 
sutfered  by  said  claimants,  and  there  never  has  been  sub¬ 
mitted  to  the  said  Commission  proofs  of  any  damages  suf¬ 
fered  by  said  claimants,  and  therefore  no  basis  exists  for 
the  entrv  of  awards  in  anv  amount. 

7.  That  the  entry  of  an  award  in  favor  of  the  Agency 
of  the  Canadian  Car  &  Foundry  Company  is  wholly  im¬ 
proper,  in  view  of  the  fact  that  said  Canadian  corporation 
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is  entirely  owned  by  a  non-American  national  corporation, 
to  wit,  the  Canadian  Car  &  Foundry  Company  of  Canada. 

8.  That  other  awards  are  directed  to  be  entered  in  favor 
of  other  corporations  whose  beneficial  ownership  is  non- 
American,  and  entry  of  awards  in  their  favor  is  wholly 
without  jurisdiction  on  the  part  of  said  Commission. 

9.  If  said  awards  in  favor  of  said  petitioners  under  jsaid 
opinion  and  direction  of  Mr.  Justice  Roberts  are  recog¬ 
nized,  the  said  special  deposit  fund  above  mentioned  jwill 
be  materially  diminished,  if  not  entirely  depleted,  by  the 
application  thereof  to  the  payment  of  such  awards,  aljl  of 
which  will  result  in  depriving  this  corporation  and  others 
holding  valid  awards  from  receiving  any  further  payments 
on  their  awards,  since  it  is  common  knowledge  that  (Ger¬ 
many  will  not  make  payments  on  account  of  any  awards 
granted  bv  the  Commission. 

<7  *  I 

For  the  foregoing  reasons,  the  undersigned  respectfully 
protests  against  any  payment  by  you  under  said  awards 
directed  by  Mr.  Justice  Roberts  in  favor  of  the  said  Lehigh 
Valiev  RR  Co.,  Agenev  of  Canadian  Car  &  Foundry  Com- 
pany,  Limited,  Bethlehem  Steel  Co.  and  others. 

Yours  respectfully, 

Z.  &  F.  ASSETS  REALIZATION  CORPORATION 
By  (sgd)  R.  DAWSON 
President 

347  Affidavit  of  Green  II.  Ilackworth  [in  opposition  to 
motion  for  rear gum entf  etc.] 

Filed  January  30, 1940 

•*  #  # 

Green  H.  Hackworth  being  duly  sworn  deposes  and 

savs : 

* 

I  am  the  Legal  Adviser  of  the  Department  of  State  jand 
am  authorized  by  Cordell  Hull,  Secretary  of  State, j  to 
accept  service  on  his  behalf. 

On  the  afternoon  of  October  31,  1939,  1  acknowledged  on 
behalf  of  Cordell  Hull,  Secretary  of  State,  receipt  of  ser¬ 
vice  of  summons  and  complaint  in  an  action  entitled  Z.  i  F. 
Assets  Realization  Corporation,  a  Delaware  corporatioji,  v. 

i 

i 

| 
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Cordell  Hull,  Secretary  of  State,  and  Henry  Morgenthau, 
Jr.,  Secretary  of  the  Treasury,  in  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia. 

348  I  am  informed  bv  James  Alan  Nash,  Adminis- 
trative  Assistant,  Legal  Adviser’s  Office,  Depart¬ 
ment  of  State,  that  all  awards  entered  on  October  30,  1939, 
by  the  Mixed  Claims  Commission,  United  States  and  Ger- 
manv,  had  been  certified  to  the  Seeretarv  of  the  Treasure 

bv  the  Seeretarv  of  State  and  had  been  transmitted  to  the 
«  •> 

Treasury  Department  on  October  31,  1939  but  prior  to  the 
service  of  said  summons  and  complaint. 

On  June  24,  1939,  there  was  received  at  the  Department 
of  State  a  communication  dated  June  23, 1939,  addressed  to 
the  Seeretarv  of  State  bv  Hubert  E.  Rogers,  Seeretarv, 
Z.  &  F.  Assets  Realization  Corporation,  a  copy  of  which  is 
annexed  hereto  as  exhibit  “1”.  Since  said  communication 
entered  protest  against  “any  payment”  by  the  Secretary 
of  State  “under  said  awards  directed  by  Mr.  Justice  Rob¬ 
erts  in  favor  of  the  said  Lehigh  Valley  RR  Co.,  Agency  of 
Canadian  Car  &  Foundry  Company,  Limited,  Bethlehem 
Steel  Co.  and  others”,  the  Department  of  State,  in  its  reply 
dated  June  30,  1939.  a  copy  of  which  is  annexed  hereto  as 
exhibit  “2”,  called  attention  to  the  fact  that  authority  to 
make  payment  out  of  the  German  Special  Deposit  Account 
created  by  the  Settlement  of  War  Claims  Act  of  1928  is  by 
the  terms  of  that  Act  vested  in  the  Secretary  of  the  Treas¬ 
ury. 

On  October  20,  1939,  there  was  received  in  the  Depart¬ 
ment  of  State  a  further  communication  addressed  to  the 
Secretary  of  State  by  the  said  Hubert  E.  Rogers,  a  copy 
of  which  is  annexed  hereto  as  exhibit  “3”,  renewing  the 
protest  contained  in  the  above-mentioned  communication 
of  June  23,  1939,  and  stating  an  intention  to  corn- 

349  mence  an  action  “to  enjoin  the  payment”  of  awards. 
The  receipt  of  said  communication  by  the  Depart¬ 
ment  of  State  was  acknowledged  bv  a  communication  dated 
October  31,  1939,  a  copy  of  which  is  annexed  hereto  as 
exhibit  “4”. 

That  neither  prior  to  the  service  of  summons  and  com¬ 
plaint  on  October  31,  1939,  nor  prior  to  the  filing  of  such 
complaint,  did  I  have  any  notice  or  information  that  suit 
had  been  or  would  be  instituted  to  enjoin  the  Secretary  of 
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State  from  certifying-  awards  of  the  Mixed  Claims  Com¬ 
mission,  United  States  and  Germany,  as  required  by  sec¬ 
tion  2(a)  of  the  Settlement  of  War  Claims  Act  of  1928.  I 
further  state,  on  information  and  belief,  that  the  Secretary 
of  State  had  no  such  prior  notice. 

(s)  GREEN  H.  HACKWORTH  j 

Subscribed  and  sworn  to  before  me  this  29tli  day  of  Jan¬ 
uary  1940. 

(s)  PERCY  F.  ALLEN 

(Seal)  Notary  Public,  D.  C. 

My  commission  expires  June  14,  1942. 

350  COPY 

<  i  ^  ’ 

Z.  &  F.  Assets  Realization  Corporation 
c/o  Rogers  &  Condon 
52  Wall  Street 
New  York,  N.  Y. 

June  23,  1939. 

Hon.  Cordell  Hull, 

Secretary  of  State, 

Washington,  D.  C. 

Dear  Sir: — 

Z.  &  F.  Assets  Realization  Corporation  of  100  Broadway, 
New  York  City,  is  the  holder  of  awards  heretofore  granted 
by  the  Mixed  Claims  Commission-United  States  and  Ger¬ 
many.  On  these  awards  there  is  still  a  balance  unpaid, 
which  balance  is  payable  out  of  the  special  deposit  fund 
created  by  the  settlement  of  the  War  Claims  Act  which  was 
enacted  in  March,  1928. 

On  May  4,  1933,  there  was  filed  by  Lehigh  Valley  RR  Co., 
Agency  of  Canadian  Car  Foundry  Company,  Limited, 
Bethlehem  Steel  Co.  and  others,  petitioners,  an  application 
for  a  rehearing  of  the  decisions  dismissing  their  dailies. 
On  June  15,  1939,  Mr.  Justice  Owen  J.  Roberts,  in  his  al¬ 
leged  capacity  as  Umpire  of  said  Mixed  Claims  Commis¬ 
sion,  purported  to  grant  this  application  for  rehearing  aijd 
purported  to  direct  the  entry  of  awards  in  favor  of  tljie 
United  States,  for  the  benefit  of  the  said  petitioner;  aqd 

j 

i 

i 
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we  are  informed  that  awards  in  favor  of  the  United  States, 
for  the  benefit  of  said  petitioners,  are  about  to  be  entered. 

In  our  opinion,  the  granting  of  said  application  and  the 
direction  for  the  entry  of  said  awards  are  null,  void  and 
of  no  effect,  and  we  accordingly  protest  against  any  pay¬ 
ment  thereunder  for  the  reasons,  among  others,  hereinafter 
set  forth,  viz.: 

1.  That  the  previous  decisions  of  the  Commission  dis¬ 
missing  the  claims  of  said  petitioners  were  and  are  final 
and  conclusive,  and  the  Commission  had  no  jurisdiction  to 
grant  a  rehearing  or  to  vacate  its  previous  decision. 

2.  That  before  the  granting  of  said  application  and  on 
or  about  the  1st  day  of  March,  1939,  while  the  Commission 
was  deliberating  upon  the  question  whether  the  said  appli¬ 
cation  for  a  rehearing  should  be  granted,  the  German  Com¬ 
missioner  resigned,  and  by  reason  of  such  resignation  the 
Mixed  Claims  Commission  was  without  any  power  or  juris¬ 
diction  to  take  any  action  until  a  new  German  Commis¬ 
sioner  was  appointed. 

351  3.  That  the  statement  in  the  opinion  of  Mr.  Jus¬ 

tice  Roberts,  delivered  upon  the  granting  of  said 
application,  that  there  was  a  disagreement  between  the 
German  Commissioner  and  the  American  Commissioner, 
entitling  him  to  decide  the  question  of  whether  the  applica¬ 
tion  for  a  rehearing  should  be  granted,  is  erroneous. 

4.  That  the  only  question  pending  before  the  Commis¬ 
sion  at  the  alleged  hearing  on  the  15th  day  of  June,  1939, 
was  the  question  whether  the  application  for  a  rehearing 
should  be  granted  and  therefore,  among  other  reasons,  the 
direction  for  the  entry  of  the  awards  was  null  and  void. 

5.  That  the  direction  for  the  entry  of  the  awards  was 
without  notice  and  therefore  was  null  and  void. 

6.  That  there  never  has  been  submitted  to  the  two  gov¬ 
ernments  or  their  representatives  or  their  agents  or  their 
commissioners  the  question  of  the  amount  of  any  damages 
suffered  by  said  claimants,  and  there  never  has  been  sub¬ 
mitted  to  the  said  Commission  proofs  of  any  damages  suf¬ 
fered  by  said  claimants,  and  therefore  no  basis  exists  for 

the  entrv  of  awards  in  anv  amount. 

* 

7.  That  the  entrv  of  an  award  in  favor  of  the  Agencv  of 
the  Canadian  Car  &  Foundry  Company  is  wholly  improper, 
in  view  of  the  fact  that  said  Canadian  corporation  is  en- 
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tirely  owned  by  a  non-American  national  corporation,  to 
wit,  the  Canadian  Car  &  Foundry  Company  of  CanadsL 

8.  That  other  awards  are  directed  to  be  entered  in  favor 
of  other  corporations  whose  beneficial  ownership  is  non- 
American,  and  entrv  of  awards  in  their  favor  is  whlollv 
without  jurisdiction  on  the  part  of  said  Commission,  j 

9.  If  said  awards  in  favor  of  said  petitioners  under  sfcaid 

opinion  and  direction  of  Mr.  Justice  Roberts  are  rec|:og- 
nized,  the  said  special  deposit  fund  above  mentioned  will 
be  materially  diminished,  if  not  entirely  depleted,  by  jthe 
application  thereof  to  the  payment  of  such  awards,  all|  of 
which  will  result  in  depriving  this  corporation  and  others 
holding  valid  awards  from  receiving  any  further  payments 
on  their  awards,  since  it  is  common  knowledge  that  Ger¬ 
many  will  not  make  payment  on  account  of  any  awayds 
granted  by  the  Commission.  | 

For  the  foregoing  reasons,  the  undersigned  respectfully 
protests  against  any  payment  by  you  under  said  awayds 
directed  by  Mr.  Justice  Roberts  in  favor  of  the  said  Lehigh 
Valiev  RR  Co.,  Agenev  of  Canadian  Car  &  Foundrv  Coin- 
panv,  Limited,  Bethlehem  Steel  Co.  and  others. 

Yours  respectfully, 

Z.  &  F.  ASSETS  REALIZATION 
CORPORATION 

By  ( sgd )  HUBERT  E.  ROGERS  j 
Secretary — Hubert  K.  Boyers 

File  462.11  L  5232/1011 

352  “2”  j 

Department  of  State 
Washington 

June  30,  1939 

In  replv  refer  to 

Le  462.11  L  5232/1011  j 

| 

My  dear  Mr.  Rogers: 

The  Department  has  received  your  letter  of  June  23, 
1939  in  which,  with  reference  to  the  recent  decision  of  thj? 
Mixed  Claims  Commission,  United  States  and  Germany, 
in  certain  so-called  sabotage  claims,  the  opinion  is  exl- 
pressed  that,  for  the  reasons  set  out  in  your  letter,  the  acj- 
tion  taken  by  the  Commission  is  null,  void  and  of  no  effectl 
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With  reference  to  your  protest  against  any  payment  by 
the  Secretary  of  State  of  such  awards  as  may  be  entered 
by  the  Commission  on  behalf  of  the  claimants  to  which  you 
refer,  I  have  to  inform  you  that  the  authority  to  make  pay¬ 
ment  out  of  the  German  Special  Deposit  Account  created 
bv  the  Settlement  of  War  Claims  Act  of  1928  is  bv  the 

w  *• 

terms  of  that  act  vested  in  the  Secretary  of  the  Treasury. 

Sincerely  yours, 

For  the  Secretary  of  State: 

GREEN  H.  HACKWORTH 
Legal  Adviser 

Mr.  Hubert  E.  Rogers, 

Z.  &  F.  Assets  Realization  Corporation, 

Care  of  Rogers  and  Condon, 

52  Wall  Street, 

New  York,  New  York. 

353  “3” 

Z.  &  F.  Assets  Realization  Corporation 
c/o  Rogers  &  Condon 
52  Wall  Street 

New  York,  October  25,  1939. 

Hon.  Cordell  Hull, 

Secretary  of  State, 

Washington,  D.  C. 

Dear  Sir: 

W~e  are  advised  that,  by  order  of  the  Umpire  of  the  Mixed 
Claims  Commission,  United  States  and  Germany,  a  meet¬ 
ing,  consisting  of  the  Umpire  and  the  American  Commis¬ 
sioner,  has  been  called  for  October  30,  1939  at  ten  o’clock, 
at  winch  time  it  is  the  intention  to  render  awrards  to  the 
sabotage  claimants. 

As  a  holder  of  an  award  of  the  Mixed  Claims  Commis¬ 
sion,  still  unpaid,  we  wrote  you  under  date  of  June  23,  1939, 
and  we  renew  our  protests  therein  contained. 

We  beg  herewith  to  advise  you  that,  as  soon  as  any 
aw’ard  is  made  to  the  sabotage  claimants,  we  will  promptly 
commence  an  action  to  enjoin  the  payment  of  such  awards 
until  the  question  of  the  jurisdiction  to  make  such  awards, 


Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL.  3l7 


and  other  questions  involved,  will  have  been  duly  deter¬ 
mined. 

We  ask  you  to  take  due  notice  thereof. 

Yours  respectfully, 

Z.  &  F.  ASSETS  REALIZATION 
CORPORATION 

By  HUBERT  E.  ROGERS 
Secretary 

354  “4”  | 

Department  of  State 
Washington 

October  31,  1939 

In  replv  refer  to 
Le  462.11  L  5232/1028 

Z.  and  F.  Assets  Realization  Corporation, 
c/o  Rogers  and  Condon, 

52  Wall  Street, 

New  York,  New  York. 

Sirs :  j 

Receipt  is  acknowledged  of  your  communication  of  Octo¬ 
ber  25,  1939  with  reference  to  the  proceedings  of  the  Mixed 
Claims  Commission,  United  States  and  Germany. 

The  Department  notes  your  statement  concerning  yojir 
intention  to  enjoin  the  payment  of  any  awards  which  miiy 
be  rendered  by  the  Commission  in  the  so-called  sabotage 
claims. 

Very  truly  yours, 

For  the  Secretary  of  State: 

GREEN  H.  HACKWORTH 
Legal  Adviser 

355  Affidavit  of  James  Alav  Nash  [in  opposition  j 

to  motion  for  reargument ,  etc.] 

Filed  January  30,  1940 
*  #  * 

James  Alan  Nash  being  duly  sworn  deposes  and  says:! 

I  am  the  Administrative  Assistant,  Legal  Adviser’s  ojf- 
fice,  Department  of  State. 
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During  the  forenoon  of  October  31,  1939,  two  individuals, 
one  of  whom  identified  himself  as  a  representative  of  the 
United  States  Marshal’s  office,  appeared  at  my  office  which 
adjoins  the  office  of  Green  H.  Hackworth,  Legal  Adviser, 
Department  of  State.  The  said  representative  stated  that 
he  had  been  referred  to  Green  H.  Hackworth  by  the  office 
of  the  Secretary  of  State  in  connection  with  the  service  of 
a  summons  on  the  Secretary  of  State.  I  informed  the  rep¬ 
resentative  that  Green  H.  Hackworth  was  not  in  his  office 
and  I  suggested  to  the  representative  that  he  return 

356  on  the  morning  of  the  following  day  since  Green  H. 
Hackworth  was  attending  a  conference  and  it  was 

not  known  when  he  would  be  available  on  October  31,  1939. 
I  did  not  tell  the  representative  that  Green  H.  Hackworth 
would  not  accept  service  until  the  following  day,  as  alleged 
in  the  affidavit  of  John  F.  Condon,  Jr.,  executed  on  Jan¬ 
uary  17,  1940.  The  representative  stated  that  he  would  re¬ 
turn  on  the  afternoon  of  the  same  day,  which  he  did,  at 
which  time  I  escorted  him  into  the  office  of  Green  H.  Hack- 
worth.  Prior  to  that  time  the  awards  rendered  bv  the 
Mixed  Claims  Commission,  United  States  and  Germany, 
on  October  30,  1939,  had  been  certified  to  the  Secretary  of 
the  Treasury  by  the  Secretary  of  State  and  had  been  trans¬ 
mitted  to  the  Treasury  Department. 

(s)  JAMES  ALAN  NASH 

Subscribed  and  sworn  to  before  me  this  29th  day  of  Jan¬ 
uary,  1940. 

(s)  PERCY  F.  ALLEN 

Notary  Public ,  D.  C. 

My  commission  expires  June  14,  1942 

357  Docket  Entries 

*  #  * 

Date  Proceedings 

1939  Deposit  for  costs  by — Roberson 
Oct  31  Complaint  &  Exhibit  (1)  filed 

—  —  Summons  &  copies  (2)  comp,  issued  Served 

10/31/39 

Nov  7  Affidavit  of  service 


Z.  &  F.  ASSETS  REALIZATION  OORP.  ET  AL.  VS.  HULL  ET  AL.  3l9 


Xov 


i  i 


ii 


i  i 


i  i 


i  i 
i  i 


L  i 
i  i 


i  i 
i  i 

Doc 


ii 
i  i 
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14 


20 


a 


22 


00 


22 

25 


28 

30 


30 

i  i 

5 


8 

7 


12 


Motion  of  Lehigh  Valiev  K.  R.  Co.  for  leave 

v_»  • 

to  intervene  as  party  defendant 
Notice  &  proposed  interveners  answer  by 
R  H  Wilmer 

Motion  of  Plff.  for  continuance  to  reply  to 
motion  to  intervene  &  Points  &  Author¬ 
ities 

Order  ext.  time  for  reply  to  motion  to  inter¬ 
vene  to  Nov  22/39.  Hearing  of  motion 
set  for  same  date — Proctor,  J.  (notified) 

Order  permitting  Intervention  of  Lehigh 
Valley  R  R  Co.,  et  al  Proctor,  J. 

Intervening  answer  of  Lehigh  Valley  R  R 
Co  &  Exh  (3) 

Deposit  by  Wilmer  for  Intervening  petition 

Mo.  of  American-Hawaiian  Steamship  Co. 
for  leave  to  intervene,  Notice,  P  &  A  & 
Ex  (3) 

Affidavit  of  service  of  motion  to  intervene 

Motions  of  intervenor  Lehigh  Valley  R  R 
Co.  for  summary  judgment  and  to  dis¬ 
miss. 


fiUd 


fihjd 


filed 

“i 


Notice  &  Service.  Points  &  Authorities 
— Exhibits  (29)  &  Affts  (2)  filejl 

Affidavits  of  D  L  Hatch  as  to  service 
Points  &  Authorities  of  Intervenor  filed 

Motion  of  Plff.  to  vacate  service  of  papers 
on  motion  by  intervenor  for  Summary 
Judgment. 

Affidavit.  Points  &  Authorities.  Notice. 
Service.  filed 

Plaintiffs  notice  to  take  deposition  “  i 

Order  allowing  Am-Hawaiian  S.S.  Co.  to 
intervene  &  made  additional  party  pltf 
on  condition. 

Motions  for  summary  judgt  set  for  Dec 
14/39,  opposition  to  be  filed  by  Dec.  13  & 
motion  to  vacate  treated  as  withdrawn — 
Proctor,  J.  (notified) 

Intervening  petition  of  American-Hawaiian 
Steamship  Co.  &  Exh  (1)  by  Fred.  K. 
Nielson,  Atty.  filed 
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Dec  12  Deposit  by  Nielson  for  Int.  Pet.  Served. 


(see  file) 

“  “  Opposition  of  Plff  Intervener  to  motion  for 

Summary  Judgment.  Service.  Points  & 
Authorities  filed 

“  “  Affidavit  of  service  “ 

“  13  Opposition  by  plf  of  motion  of  Lehigh  Val¬ 
ley  R  R.  Intervenor  filed 

“  15  Motion  to  dismiss  complaint  &  intervening 

petition.  Proof  of  service.  Points  &  Au¬ 
thorities  by  McNamara  on  behalf  of  defts  i 

and  2  filed 

“  22  Affidavit  of  Lawrence  Beattie  “ 


Jany  3  Opinion  of  Court  (Bailey  J) 

“  6  Order  for  summary  judgment  dismissing 

complaint  of  plaintiff  &  bill  of  intervenor 
plaintiff  Am.  Hawaiian  S  S  Co.  Cross 
claim  of  defdt  Intervenor  Lehigh  Valley 
R  R  Co.  v.  Morgenthau  Secy  to  remain 
pending  &  to  be  hereafter  disposed. 
(Signed  1/5/40  Bailey  J 
Notice  to  Roberson  &  Nielsen.  Hatch  in 
Ct.  McNamara,  F.  J.  notified 
Jan  6  Notice  of  Appeal — Am.  Hawaiian  SS  Co. — 
(  (3)  copies)  filed  3  copies  mailed.  Filed 
by  F.  K.  Nielsen  atty.  for  Intervener  pltf. 
“  G  Notice  of  appeal — Z  &  F  Assets  Co. — filed 
by  F.  Roberson.  3  copies  mailed. 

“  6  Cert,  copies  judgment  &  dep  by  Hatch 

“  6  Notices  of  appeals  (2)  mailed  to  Francis 

McNamara,  Richard  IT.  Wilmer  (2)  Fredk 
K.  Nielsen,  Frank  J.  McNamara,  Frank 
Roberson 

“  S  Mailed  to  Mr.  Nielsen  :  Brief  on  mo.  dismiss, 
Brief  for  summary  judgment  &  errata 
“  “  Mailed  to  Frank  Roberson :  Testimony,  Yale 

Law  Journal,  agreement,  Notes  in  oppo. 
to  mo.  for  sum.  judt.  by  Moore  oppo.  to 
mo.  dismiss,  memo  in  oppo.  to  mo.  for 
sum.  judgt  &  dismiss  complt 


Z.  &  F.  ASSETS  REALIZATION  CORP.  ET  AL.  VS.  HULL  ET  AL 


Docket  Entries 

(continued) 


Date 

1940 

n  n 

“  10 

“  10 

“  13 

“  18 

Jan  22 

“  23 

“  29 

“  30 


Proceedings 


Amended  notice  of  appeal  by  intervenor 
plaintiff.  Copies  mailed  to  Attys  McNa¬ 
mara,  Rogers  &  Wilmer 
Cost  Bond  ($250.00)  on  appeal.  American- 
Hawaiian  Steamship  Co.  with  Aetna  Cas¬ 
ualty  &  Surety  Co.  surety 
Cost  Bond  ($250.00)  on  appeal.  Z.  &  F. 
Assets  Realization  Corp.  with  Aetna 
Casualty  &  Surety  Co.  surety 
Filed:  Letter  of  F.  Roberson  to  Crt;  letter 
of  R.  H.  Wilmer  to  Crt;  letter  of  Mr. 
Nielsen  to  Crt. 

Plffs.  mo.  for  reargument  or  correction  of 
opinion,  etc.,  Notice,  P  &  A  &  ex  (4)  &  aff. 

a) 

Answer  of  Deft.  Morgenthau  Jr.  to  Inter¬ 
venor — Defts  Cross  Claim 
Plffs  designation  of  record 
Designation  of  record — Intervenor-deft.  Le¬ 
high  Valley  RR 

Intervenor  defts  points  &  authorities  in 
oppo  to  motion  of  1/18/40 
Affidavits  of  Green  S.  Hackworth  &  John 
Alan  Nash  in  opposition  to  motion  of 
plffs.  for  reargument  or  correction  of 
opinion,  etc.  Exh.  4.  Affidavit 
Designation  of  record  of  defendants  Hull 
&  Morgenthau 


filed 


“I 
<  <! 


tt 


<< 


filed 


u 


359  Plaintiff -Appellant's  Designation  of  Record 

on  Appeal 

Filed  January  23,  1940 

•  *  * 

i 

Now  comes  Z.  &  F.  Assets  Realization  Corporation,  plain¬ 
tiff,  by  its  attorneys,  Hubert  E.  Rogers,  John  F.  Condon^ 
Jr.,  Frank  Roberson,  and  designates  and  directs  the  Clerk 
to  print  the  parts  of  the  record  which  they  desire  to  have 
included  in  the  transcript,  said  parts  having  been  considj 
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ered  sufficient  for  the  determination  of  the  question  raised 
on  appeal,  namely: 

1.  Bill  of  complaint  filed  on  October  31,  1939,  together 
with  any  date  or  time  of  filing  thereon ; 

2.  Summons; 

3.  Return  of  marshal  of  service  on  defendant,  Hull,  on 

form  number  247 ; 

360  4.  Return  of  marshal  of  service  on  defendant,  Mor- 

genthau,  on  form  number  247 ; 

5.  Defendant-intervener’s  answer  and  exhibits  thereto 
annexed ; 

6.  Bill  of  intervention  of  American-Hawaiian  Steamship 
Company,  the  plaintiff-intervener; 

7.  Motion  for  summary  judgment,  dated  November  30, 
1939,  together  with  affidavit  of  Harold  H.  Martin,  verified 
the  28th  day  of  November,  1939,  and  exhibits  thereto  an¬ 
nexed,  omitting  copies  of  the  decisions  of  the  Commission 
rendered  by  the  Umpire,  dated  December  15,  1933,  and 
June  15,  1939,  which  decisions  are  annexed  to  defendant- 
intervener’s  answer,  affidavit  of  John  J.  McCloy,  dated  the 
28th  day  of  November,  1939,  with  exhibits  thereto  annexed, 
omitting  form  of  application  for  payment  (Exhibit  1) ; 

8.  Affidavit  of  Hubert  E.  Rogers,  verified  the  12th  day 
of  December,  1939,  and  exhibits  thereto  annexed; 

9.  Defendants’  motion  to  dismiss  the  complaint  and  bill 
of  intervention; 

10.  Opinion  of  Justice  Bailey; 

11.  Judgment; 

12.  Motion  papers  on  motion  for  reargument  or  for  cor¬ 
rection  of  opinion  and  stipulation  in  connection  therewith 
and  order  thereon ; 

13.  Docket  entries. 

Dated,  Washington,  D.  C-,  January  23,  1940. 

HUBERT  E.  ROGERS, 

JOHN  F.  CONDON,  Jr., 
FRANK  ROBERSON, 

Attorneys  for  Plaintiff , 

Munsey  Building, 
Washington,  D.  C. 
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361  Receipt  of  a  copy  of  the  foregoing  designation  of 
record  is  hereby  acknowledged. 

Dated,  January  23,  1940. 

RICHARD  H.  WILMERi  ! 

Attorney  for  Intervener-Defendant 

FRED  K.  NIELSEN  W.P.J. 

Attorney  for  Intervener-Plaintiff 

francis  j.  McNamara  j.a.s. 

Attorney  for  Defendants 

362  Intervener-Defendant- Appellee 's  Designation 

of  Record  on  Appeal 


Filed  January  29,  1940 

•  #  # 

Intervener-defendant  and  appellee  files  herewith  its  cies- 
ignation  of  the  portions  of  the  record  to  he  contained  in 
the  record  on  appeal  as  follows : 

1.  Plaintiff’s  Notice  of  Appeal. 

2.  Intervener-Plaintiff’s  Amended  Notice  of  Appeal. | 

3.  Judgment  appealed  from. 

4.  Complaint  (with  affidavit  or  returns  of  service  en¬ 
dorsed  thereon). 

5.  Bill  of  Intervention  of  American-Hawaiian  Steamship 
Company  or  in  the  alternative  the  Statement  with  respect 
to  Bill  of  Intervention  annexed  hereto. 

6.  Answer  and  exhibits  thereto  (as  amended  by  Order 
dated  December  7,  1939)  or  in  the  alternative  the  Answer 
including  exhibits  and  such  portion  of  the  Order  dated  De¬ 
cember  7,  1939,  as  relates  to  such  Answer. 

7.  Motions  for  Summary  Judgment. 

363  8.  Affidavit  of  Harold  IT.  Martin,  and  exhibits  ( Ex¬ 

clusive  of  Exhibits  5  and  20,  copies  of  which  are  $m- 
nexed  to  Answer  as  Exhibits  1  and  II)  read  in  supportj  of 
Motions. 

9.  Affidavit  of  John  J.  McCloy  read  in  support  of  Mo¬ 
tions,  and  exhibits  thereto,  exclusive  of  the  printed  foirin 
of  application  to  Treasury  for  payment,  but  in  lieu  thereof 
the  following  statement: 
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‘‘Exhibit  I  is  Treasury  form  designated  Department 
Circular  No.  397  Accounts  and  Deposits,  on  which  appli¬ 
cation  to  Secretary  of  Treasury  for  payment  of  awards  of 
Mixed  Claims  Commission,  United  States  and  Germany, 
are  made.” 

10.  Affidavit  of  Hubert  E.  Rogers,  and  exhibits,  read  in 
opposition  to  Motions. 

11.  Motion  to  Dismiss. 

12.  Opinion. 

RICHARD  H.  WILMER, 

Attorney  for  Intervener-Defendant , 

Transportation  Building, 
Washington,  D.  C. 

Dated  Washington,  D.  C., 

January  29,  1940. 

364  [Same  Title] 

Statement  with  respect  to  Bill  of  Intervention 

The  Bill  of  Intervention  of  American-Hawaiian  Steam¬ 
ship  Company  is  substantially  identical  with  the  complaint 
herein,  except  in  the  following  respects: 

(1)  It  adds  the  following  two  allegations  which  do  not 
appear  in  any  form  in  the  original  complaint: 

“2.  That  American-Hawaiian  Steamship  Company  of  90 
Broad  Street,  City,  County  and  State  of  New  York,  peti¬ 
tioner  herein,  is  a  corporation  organized  under  the  laws  of 
the  State  of  New  Jersey. 

“10.  That  the  said  Commission  duly  granted  five  awards 
in  favor  of  the  plaintiff,  American-Hawaiian  Steamship 
Company,  which,  with  interest  from  certain  dates  to  Jan¬ 
uary  1,  1928,  aggregate  the  sum  of  Four  million  six  hun¬ 
dred  twenty  thousand  one  hundred  thirty-one  and  57/100 
($4,620,131.57)  Dollars,  on  which  the  plaintiff,  American- 
Hawaiian  Steamship  Company,  has  received,  on  account, 
the  sum  of  approximately  Three  million  three  hundred 
thousand  ($3,300,000)  Dollars,  leaving  a  balance  unpaid  in 
excess  of  One  million  two  hundred  fifty  thousand  ($1,250,- 
000)  Dollars,  which,  with  interest  from  January  1,  1928  to 
this  date,  makes  a  total  aggregate  unpaid  balance  in  excess 
of  Two  million  ($2,000,000)  Dollars.” 
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(2)  In  paragraph  “5”  of  the  Bill  of  Intervention,  the 
Mixed  Claims  Commission  is  described  as  “a  mixed  com¬ 
mission  ”,  whereas  in  the  corresponding  paragraph  of  the 
complaint  (paragraph  “4”)  it  is  described  as  “a  mixed 
arbitral  commission”. 

(3)  Paragraph  “26”  of  the  Bill  of  Intervention,  the 
substance  of  which  corresponds  to  paragraph  “24”  of  the 
complaint,  reads  as  follows : 

“On  information  and  belief,  that  the  said  alleged  Amer¬ 
ican  Commissioner,  without  notice  to  any  German  Commis¬ 
sioner  or  German  Agent  and  without  the  presence  of  any 
German  Commissioner  or  the  German  Agent,  conferred 
with  the  American  Agent  and  Counsel  with  respect 

365  to  the  claims  of  the  said  claimants  and  the  amoiunt 
of  the  awards  to  be  rendered  in  favor  of  the  ^aid 

claimants  and  thereupon  the  said  alleged  American  Com¬ 
missioner,  without  knowledge  or  consent  of  any  Gernjian 
Commissioner  or  knowledge  or  consent  of  the  German 
Agent,  signed  awards  to  the  said  claimants  for  the  amounts 
so  fixed  and  assessed  by  the  American  Agent.” 

(4)  The  Bill  of  Intervention  of  the  American-Hawaiian 
Steamship  Company  is  signed  by  Fred  K.  Nielsen  as  at¬ 
torney. 

366  Defendants- Appellees’  Designation  of  Record 

on  Appeal 

Filed  January  30, 1940. 

#  #  * 

The  defendants,  Cordell  Hull,  Secretary  of  State,  pnd 
Henry  Morgenthau,  Secretary  of  Treasury,  appellees,  pic 
herewith  their  designation  of  the  portions  of  the  record  to 
be  contained  in  the  record  on  appeal  as  follows : 

1.  Plaintiff’s  Notice  of  Appeal. 

2.  Intervener-Plaintiff fs  Amended  Notice  of  Appeal. 

3.  Judgment  appealed  from. 

4.  Complaint  (with  affidavit  or  returns  of  service  jen- 
dorsed  thereon). 

5.  Bill  of  Intervention  of  American-Hawaiian  Steamship 
Company. 

6.  Answer  and  exhibits  thereto  (as  amended  by  Order 
dated  December  7,  1939)  or  in  the  alternative  the  Answer 
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and  exhibits  thereto  and  such  portion  of  the  Order  dated 
December  7,  1939,  as  relates  to  such  Answer. 

7.  Motions  for  Summary  Judgment. 

367  8.  Affidavits  of  Harold  H.  Martin,  and  exhibits 
(exclusive  of  Exhibits  5  and  20,  copies  of  which  are 

annexed  to  Answer  as  Exhibits  I  and  II)  read  in  support 
of  Motions. 

9.  Affidavit  of  John  J.  McClov,  and  exhibits  read  in  sup¬ 
port  of  Motions. 

10.  Affidavit  of  Hubert  E.  Rogers,  and  exhibits,  read  in 
opposition  to  Motions. 

11.  Defendants’  Motion  to  Dismiss. 

12.  Opinion. 

13.  If  that  part  of  the  plaintiff’s  designation  of  record 
on  appeal  numbered  12  is  included  in  the  record  on  appeal, 
the  affidavits  of  Green  S.  Haekworth  and  James  Alan  Nash 
in  opposition  to  the  Motion  for  Reargument  or  Correction 
of  Opinion. 

Dated  Washington,  D.  C.,  January  30,  1940. 

FRANCIS  M.  SHEA 

Assistant  Attorney  General 

FRANCIS  J.  McNAMARA 
Special  Assistant  to  the 
Attorney  General 

368  Memoranda 
January  10,  1940 

Cost  Bond  ($250.00)  on  appeal,  American-Hawaiian 
Steamship  Co.  with  Aetna  Casualty  &  Surety  Co.,  surety, 
filed. 

Cost  Bond  ($250.00)  on  appeal,  Z.  &  F.  Assets  Realiza¬ 
tion  Corp.  with  Aetna  Casualty  &  Surety  Co.,  surety,  filed. 

369  District  Court  of  the  United  States 

for  the  District  of  Columbia 

United  States  of  America, 

District  of  Columbia ,  ss: 

I  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  hereby  certify 
the  foregoing  pages  numbered  from  1  to  368,  both  inclu- 
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i 

sive,  to  be  a  true  and  correct  transcript  of  the  record  (ac¬ 
cording  to  directions  of  counsel  herein  filed,  copies  of  which 
are  made  part  of  this  transcript,  in  cause  No.  4598,  Cjvil 
Action,  wherein  Z.  &  F.  Assets  Realization  Corporation, 
a  Delaware  corporation,  is  Plaintiff,  American-Hawaiian 
Steamship  Company  is  Intervener-Plaintiff  and  Cornell 
Hull,  Secretary  of  State,  and  Henry  Morgenthau,  Secre¬ 
tary  of  Treasury,  are  Defendants  and  Lehigh  Valley  Rail¬ 
road  Company  is  Intervener-Defendant,  as  the  same  re¬ 
mains  upon  the  files  and  of  record  in  said  Court. 

IN  TESTIMONY  WHEREOF,  I  hereunto  subscribe  mv 
name  and  affix  the  seal  of  said  Court,  at  the  City  of  Wash¬ 
ington,  in  said  District,  this  3rd  day  of  February,  1940. j 

C.  E.  STEWART, 

(Seal)  Clerk. 

Endorsed  on  Cover:  No.  7596  Z.  &  F.  Assets  Realisa¬ 
tion  Corporation  et  al.,  Appellants,  vs.  Hull  et  al.  Unilfed 
States  Court  of  Appeals  for  the  District  of  Columbia  Filed 
Feb  3-1940  Joseph  W.  Stewart,  Clerk 
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370  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Filed  Feb  8-1940  Joseph  W.  Stewart, 
Clerk 

i 

District  Court  of  the  United  States  for  the  j 
District  of  Columbia 

No.  4598 — Civil  Action  j 

Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  Cor¬ 
poration,  et  al.,  plaintiffs 

vs. 

Cordell  Hull,  Secretary  of  State,  et  al.,  defendants 

I,  Charles  E.  Stewart,  Clerk  of  The  District  Court  of  tjhe 
United  States  for  the  District  of  Columbia,  do  hereby  cer¬ 
tify  the  annexed  to  be  true  and  correct  copies  of  the  original 
Summons,  and  Affidavit  of  John  F.  Condon,  Jr.,  as  they 
appear  of  record  in  the  Clerk’s  Office  of  said  Court  in  tjic 
above-entitled  cause. 

In  Testimony  Whereof,  I  hereunto  subscribe  my  naijie 
and  affix  the  seal  of  said  Court,  at  the  City  of  Washington, 
this  8th  day  of  February,  1940.  i 

i 

CHARLES  E.  STEWART,  j 

Clerk,  j 

By  LYDIA  M.  GARDINER, 
(Seal)  Assistant  Clerk. 
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371  Summons  in  a  Civil  Action  D.  C.  Form  No.  45  Rev. 

Issued  October  31,  1939 

District  Court  of  the  United  States  for  the 
District  of  Columbia 

. Division 

Civil  Action  File  No.  4598 

Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  Cor¬ 
poration.  Plaintiff 

v. 

Cordell  Hull,  Secretary  of  State. 

Henry  Morgknthau,  Secretary  of  the  Treasury. 

Defendants 

Summons 

To  the  above  named  Defendant : 

You  are  hereby  summoned  and  required  to  serve  upon 
Frank  Robertson,  plaintiff’s  attorney,  whose  address  is 
Munsey  Building,  Washington,  D.  C.,  an  answer  to  the 
complaint  which  is  herewith  served  upon  you,  within  60 
days  after  service  of  this  summons  upon  you,  exclusive  of 
the  day  of  service.  If  you  fail  to  do  so,  judgment  by  default 
will  be  taken  against  von  for  the  relief  demanded  in  the 
complaint. 

CHARLES  E.  STEWART, 

Clerk  of  Court. 

By  ANDREW  A.  HORNER, 

Deputy  Clerk. 

Date:  Oct.  31st.  1939.  (Seal  of  Court) 

Note. — This  summons  is  issued  pursuant  to  Rule  4  of  the 
Federal  Rules  of  Civil  Procedure. 
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372  Return  on  Service  of  Writ 

I  hereby  certify  and  return,  that  on  the  31st  day  of  ()ko- 
ber  1939, 1  received  the  within  summons  and  executed  sgme 
by  serving  the  defendants  Cordell  Hull  Secretary  of  State 
bv  serving  Green  H  Hackworth  Legal  Adviser 
PERSONALLY  10-31-39 

Hcnrv  Morgenthau  Secretary  of  the  Treasury  Bv  sorv- 
ing  E  II  Folev,  General  Counsel 
PERSONALLY  10-31-39 
Marshal’s  Fees:  Service  $2. — 

JOHN  B.  COLPOYS  ! 

United  States  Marsha'. 

By  A.  P.  HARE,  K 

Deputy  United  States  Marsha,'. 

Note. — Affidavit  required  only  if  service  is  made  Inf  a 
person  other  than  a  United  States  Marshal  or  his  deputy. 

373  Filed  Feb  6  1940  Charles  E.  Stewart,  Clerk  ! 

District  Court  of  the  United  States  for  the  ! 
District  of  Columbia 

Civil  Action  File  No.  4598 

Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  Cor¬ 
poration  with  an  office  and  place  of  business  at  ijoo 
Broadway,  in  the  City,  County  and  State  of  New  York, 
Plaintiff,, 

Ametucax-IIawaiian  Steamship  Company, 
Intervener-Plaintiff , 

— against 

Cordell  Hull.  Secretary  of  State,  and 
Henry  Morgenthau,  Secretary  of  Treasury, 

Defendants. 

Lehigh  Valley  Railroad  Company,  Intervener-I)efenda\it. 

\ 

District  of  Columbia,  ss.  : 

John  F.  Condon,  Jr.,  being  duly  sworn,  deposes  and  says : 
I  annex  hereto  copies  of  the  record  in  the  office  of  the 
United  States  Marshal  for  the  District  of  Columbia  of  tne 

i 
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service  of  the  summons  and  complaint  herein  upon  the  de¬ 
fendants. 

I  also  annex  hereto  a  copy  of  one  of  the  alleged  certifi¬ 
cates  cert  if  ving  some  of  the  awards  to  the  Treasury. 

JOHN  F.  CONDON,  JR. 

Sworn  to  before  me  this  6th  day  of  February,  1940. 

GRACE  C.  INGELS, 

Notary  Public.  D.  C. 

(Seal)  My  Com.  expires  June  15,  1941 

374  Form  No.  247 

Civil  No.  4598  Marshal's  No. 

Crim’l  No.  Writ 


Z.  &  F.  Assets  Realization  Corp. 


vs. 

Cordell  Hull-Henry  Morgenthau 

Oct  31.39  P.  Henry  Morgenthau  Sec ’y  of  Treas.  Sum 
by  serving  Mr.  E.  H.  Foley  Comp. 

Gen’l  Counsel  9:25  A  M 

Car  tickets  A.  P.  Hare  Deputy  $1 — 

375  Form  No.  247 

Civil  No.  C  A  Marshal's  No.  4598 

Crim’l  No.  Writ 

Z.  &  F.  Assets  Realization  Corp. 

vs. 

Cordell  Hull  et  al. 

10-31-39  P.  Cordell  Hull  Sec'v  of  State  Sum 

by  serving  Green  H.  Hackworth  Comp 
Legal  Advisor 

Car  tickets.  A.  P.  Hare,  Deputy  $1 — 

Time  3:15  PM 
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1  hereby  certify  to  the  Secretary  of  the  Treasury 
in  accordance  with  the  provisions  of  Section  2  (aj)  of 
the  Settlement  of  War  Claims  Act  of  1928,  approved  by \ the 
President  on  March  10,  1928,  the  tenth  alphabetical  list  of 
awards  dated  October  30, 1939,  entered  by  the  Mixed  Clajims 
Commission,  United  States  and  Germany,  in  respect  of 
claims  decided  by  the  Commission  under  the  Agreement 
of  August  10,  1922,  between  the  United  States  and  (|er- 
manv,  the  awards  included  therein  being  more  particularly 
described  in  the  certified  copies  of  the  awards  accompany¬ 
ing  this  certificate. 

In  Witness  Whereof,  I,  Cordell  Hull,  Secretary  of  St  jit  e, 
have  hereunto  caused  the  seal  of  the  Department  of  Stjate 
to  be  affixed  and  hereunto  subscribe  my  name  at  the  City 
of  Washington  this  31st  day  of  October,  1939. 

CORDELL  HULL, 

Secretary  of  Staff. 

I  # 

Endorsed:  United  States  Court  of  Appeals  for  the  dis¬ 
trict  of  Columbia  Filed  Feb  9 — 1940  .Joseph  W.  Stewart, 
Clerk 

Endorsed:  Filed  Feb  9  1940  Charles  E.  Stewart,  Cletk 

District  Court  of  the  United  States  for  the  District  ojf 

Columbia 

Civil  Action  No.  4598 
/.  &  F.  Assets,  etc.  Co.  et  al.  Plaintiff , 

v. 

Hull,  et  al.  Defendants. 

A  final  judgment  was  entered  in  this  cause  on  January 
6,  1940.  On  the  same  date  both  the  plaintiff  and  the  inter¬ 
vening  plaintiff  filed  notices  of  appeal,  and  on  January  10, 
1940,  each  filed  a  bond  for  costs  on  appeal. 

On  January  18,  1940,  after  the  notices  of  appeal  and  the 
filing  of  the  cost  bond  and  more  than  ten  days  after  the  d<jite 
of  the  final  judgment,  the  plaintiff  filed  a  motion  for  a  te- 
argument,  for  a  vacation  of  the  final  judgment,  and  upon 
reargument  for  a  reversal  of  the  action  of  the  court,  or,! in 
the  alternative,  for  an  order  correcting  the  opinion  of  tjhe 
court  heretofore  filed. 
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In  my  opinion  the  court  has  no  power  to  entertain  a  mo¬ 
tion  of  this  character  after  the  appeal  has  been  perfected 
as  it  was  in  this  case  both  by  notice  of  appeal  and  by  filing 
of  an  appeal  bond.  Lasier  v.  Lasier,  47  App.  D.  C.  80:  Fur¬ 
man  v.  Marsh,  40  App.  D.  C.  125.  Nor  was  the  motion  filed 

within  the  ten  davs  fixed  bv  the  Federal  Rules  of  Civil  Pro- 

•  * 

cedure,  Rule  73  (a). 

However,  had  I  the  power  to  do  so,  I  think  the  opinion 
should  be  modified  by  inserting  the  words  “after  the  filing 
of  the  complaint,  but  before  service  of  the  summons  or  com¬ 
plaint  upon  the  Secretary  of  State,  the  Secretary  of  State 
had  certified  to  the  Secretary  of  the  Treasury  the  award  of 
the  Commission  in  favor  of  the  intervener”,  in  lieu  of  the 
words  “Before  the  filing  of  the  complaint  the  Secretary  of 

State  had  alreadv  certified  to  the  Secretarv  of  the  Treasure 

•  *• 

the  award  of  the  Commission  in  favor  of  the  intervener”. 
This  error  in  the  opinion  was  due  to  inadvertence  and  a 
misunderstanding  of  what  was  apparently  a  conceded  fact. 
The  motion  should  be  overruled. 

BAILEY,  J. 

A  True  Copy 
Test: 

CHARLES  E.  STEWART,  Clerk 

By  K.  M.  HARVEY 

As.st.  Clerk 


(Seal) 


Addition  to  Record  by  Stipulation  of  Counsel 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 


Docket  No.  7596 


Z.  &  F.  ASSETS  REALIZATION  CORPORATION,  i  A 
DELAWARE  CORPORATION  WITH  AN  OFFICE 
AND  PLACE  OF  BUSINESS  AT  100  BROADWA|Y, 
IN  TIIE  CITY,  COUNTY  AND  STATE  OF  NEW 
YORK,  PLAINTIFF-APPELLANT, 

AMERICAN-HAWAIIAN  STEAMSHIP  COMPANY], 
INTERVENER-PLAINTIFF-APPELLANT, 

i 

j 

— against — 

I 

I 

CORDELL  HULL,  SECRETARY  OF  STATE,  A^D 
HENRY  MORGENTHAU,  SECRETARY  OF  TREA¬ 
SURY,  DEFENDANTS-APPELLEES, 

LEHIGH  VALLEY  RAILROAD  COMPANY,  INTER¬ 
VENER-DEFENDANT-APPELLEE. 


FILED  FEBRUARY  14,  1940 


2 


1  Endorsed:  United  States  Court  of  Appeals  for 

the  District  of  Columbia  Filed  Feb  14  1940  Joseph 
\V.  Stewart,  Clerk 

Addition  to  Record  by  Stipulation  of  Counsel. 

United  States  Court  of  Appeals 
District  of  Columbia 


Docket  No.  7596 


Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  corpo¬ 
ration  with  an  office  and  place  of  business  at  100  Broad¬ 
way,  in  the  City,  County  and  State  of  New  York,  Plain¬ 
tiff-Appellant, 

Am  erica  n-IIawaiian  Steamship  Company,  Intervener- 

Plaint  i  jf -Appellant, 


— against — 


Cordell  Hull,  Secretary  of  State,  and  Henry  Morgenthau, 
Secretary  of  Treasury,  Def 'end ants- Appellees , 

Lehigh  Valley  Railroad  Company,  lntervener-Def endant- 

Appellee. 


Stipulation 

It  Is  Hereby  Stipulated  and  Agreed  as  follows : 

*  *  *  *  *  *  •  *  •  • 

3.  The  order,  dated  February  12,  1940,  entered  by  Mr. 
Justice  Bailey  in  the  United  States  District  Court  for  the 
District  of  Columbia  denying  the  motion  of  Plaintiff-Ap- 
pellant,  among  other  things,  to  reargue  the  motion  for  sum¬ 
mary  judgment  granted  by  the  United  States  District  Court 
for  the  District  of  Columbia,  which  has  been  certified 


I 


2  to  this  Court,  may  be  included  in  a  supplement  to 
printed  record  of  this  case  now  filed  herein. 


the 


FRANK  ROBERSON 
Attorney  for  Plaint  i ff- Appel¬ 
lant. 

FRED  K.  NIELSEN  j 

Attorney  for  Intervener-Plain¬ 
tiff -Appellant. 


February  14,  1940. 


Attorney  for  Defendants- Ap¬ 
pellees. 

RICHARD  IT.  WILMER 
Attorney  for  Intervene  r-pe- 
f  end  ant- Appellee. 


3  Endorsed:  Filed  Fob  12  1940  Charles  E.  Stowajrt, 

Clerk. 

District  Court  of  the  United  States 
District  of  Columbia 

Civil  Action  File  No.  4598 

Z.  &  F.  Assets  Realization  Corporation,  a  Delaware  cor¬ 
poration  with  an  office  and  place  of  business  at  1]00 
Broadway,  in  the  City,  County  and  State  of  New  Yofk, 
Plaintiff, 

American-Hawaiian  Steamship  Company,  Intervener-l 

Plaintiff, 

— against — 

Cordell  Hull,  Secretary  of  State,  and  Henry  Moroenthatt, 
Secretary  of  Treasury,  Defendants. 

Lehigh  Valley  Railroad  Company,  Intervener-Defendant. 


Order. 

This  cause  came  on  to  be  heard  at  this  term  upon  the  njo- 
tion  of  Plaintiff,  filed  herein  on  January  18,  1940,  for  a  ife- 


4 


argument,  for  a  vacation  of  the  final  judgment,  and  upon 
reargument  for  a  reversal  of  the  action  of  the  Court,  or,  in 
the  alternative,  for  an  order  correcting  the  opinion  of  the 
Court  heretofore  filed,  and,  thereupon,  upon  consideration 
thereof  and  upon  the  opinion  of  this  Court  filed  herein,  it 
is  this  12th  day  of  February,  1940, 

ADJUDGED,  ORDERED  and  DECREED  that  the  mo¬ 
tion  of  Plaintiff  for  a  reargument,  for  a  vacation  of  the 
final  judgment,  and  upon  reargument  for  a  reversal  of  the 
action  of  the  Court,  or,  in  the  alternative,  for  an  order  cor¬ 
recting  the  opinion  of  the  Court  be,  and  the  same  hereby  is, 
overruled  and  denied. 

JENNINGS  BAILEY 
Justice. 

A  true  copy 
Test: 

CHARLES  E.  STEWART,  Clerk, 

By:  LYDIA  M.  GARDINER,  Asst.  Clerk. 

(Seal  of  the  District  Court  of  the 
United  States  for  the  District 
of  Columbia) 
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United  States  Court  of  Appeals 
District  of  Columbia 


Docket  No.  7596. 


Z.  &  F.  Assets  Realization  Corporation,  a  Delawarp  cor¬ 
poration  with  an  office  and  place  of  business  iii  100 
Broadway,  in  the  City,  County  and  State  of  New  jYork, 
Plaintiff -Appellant, 

American-Hawaiian  Steamship  Company, 
Intervener-Plaintiff -Appellant, 

— against — 

i 

! 

Cordell  Hull,  Secretary  of  State,  and  Henry  Morgen^thau, 
Secretary  of  Treasury,  Defendants- Appellees, 

Lehigh  Valley  Railroad  Company, 
Intervener-Defendant-Appellee. 


Consent  to  Addition  to  Record. 

Defendants-Appellees,  by  their  attorneys,  hereby  assent 
to  the  provision  of  Paragraph  3  of  the  Stipulation  sighed  by 
counsel  for  the  Plaintiff-Appellant,  the  Intervener-Plaintiff- 
Appellant,  and  the  Intervener-Defendant-Appellee  in  the 
above-entitled  cause  and  filed  in  this  Court  on  February  14, 
1940,  providing  that  the  Order  of  Mr.  Justice  Bailey,  pated 
February  12,  1940,  certified  and  filed  in  this  Court,  may  be 
included  in  a  supplement  to  the  printed  record  already  filed 
in  this  case. 

FRANCIS  M.  SHEA 

Assistant  Attorney  General 

FRANCIS  J.  McNAMARAl 
Special  Assistant  to  the 
Attorney  General 

Attorneys  for  Defendants-Appellees. 
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Constitution  of  the  Cnitcd  Slates,  Article  III,  Sec 

tion  2,  Clause  1 . 

Treaty  of  Merlin,  42  Stat.,  Part  2,  page  1043 . 

Treaty  of  Versailles,  Part  X,  Article  304 . 

English  text  of  agreement  between  the  Cniln 

Slates  and  Germany  for  a  Mixed  (’ommission  in 

l 

determine  the  amount  to  be  paid  by  Germany  iij 
satisfaction  of  Germany's  financial  obligation^ 
under  the  Treaty  concluded  between  the  two  Govf 
ern men ts  on  August  2">,  1021,  signed  August  10L 
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Rule  V III  of  the  Rub*  of  Procedure  of  the  Mixed 
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Statement  of  Points. . . 
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Argument  : 


I*A(iK 


I.  The  respective  Halits  of  l  lie  old  a  ward  holders 
and  the  Sabotage  Claimants  to  receive  pa.v- 
ment  from  the  special  fund  is  a  justiciable 
ipiestion  .  20 

A.  Plaintiff  and  plaintiff-intervener  have  a 

vested  right  in  tin*  special  deposit  fund  21 

1*.  The  certificate  of  tin*  Secretary  of  State 
that  an  award  has  been  made  in  favor 
of  sabotage  claimants  is  not  conclusive 
upon  tin*  Court  which  is  entitled  to  de¬ 
cide  tin*  conflicting  claims  to  tin*  fund 
appropriated  by  Congress .  24 

C.  .1  fortiori  is  such  a  certificate  not  con¬ 
trolling  when  made  with  knowledge  of 
contemplated  resort  to  tin*  courts  and 
after  actual  tiling  of  the  bill .  :»2 

]>.  The  Court  had  jurisdiction  to  entertain 


this  action .  .M4 

II.  The  awards  are  void  if  the  Commission  ex¬ 
ceeded  tin*  power  conferred  bv  the  terms  of 
the  agreement .  I$7 


HI.  The  Mixed  (Maims  Commission  as  constituted 
before  and  as  allegedly  constituted  after  the 
retirement  of  the  German  Commissioner 
exceeded  its  jurisdiction  .  40 

A.  After  a  final  award  dismissing  the  sabo¬ 
tage  claims  had  been  made,  a  new  and 
different  award  cannot  be  made,  except 
on  the  consent  of  both  contesting 
sovereigns  .  40 

(1)  Authorities  to  the  effect  that  a 
different  award  is  possible  only  on 
consent  of  both  sovereigns .  42 
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(2)  The  authorities  are  reinforced  hv 
the  terms  of  this  submission  and 
the  consistent  refusal  of  this  com-! 
mission  to  make  new  awards  ex-! 


cept  on  consent 


I>.  "When  the  German  ( 'ommissioner  retired,! 
the  American  (’ommissioner  and  tin* 
Umpire  could  not  function  as  such, 
because  the  agreement  contemplated  an 
arrest  of  functioning  until  the  appoint¬ 
ment  <>1  a  successor  and  because  under 
the  rules  the  Umpire  could  act  only  j 
upon  a  certiticate  of  disagreement....  j  -1(5 

(  .  i  here  was  no  such  disagreement  as  to  | 
authorize  the  1  injure  to  function  as 
such:  and  certainly,  not  such  as  to 
justify  summary  judgment . 

IX  i  he  shares  of  stock  of  Agent* v  of 

Canadian  Car  &  Foundry  Company.  ! 

Ltd.,  being  entirely  owned  by  Canadian 

Car  &  Foundry  Company,  Ltd.,  a 

Canadian  National,  the  Commission 

had  no  jurisdiction  to  grant  it  anv 

*  • 

award  . 

Germany  never  consented,  during  tin*  pend¬ 
ency  of  the  application  to  reopen,  to  tin* 
consideration  of  the  questions  of  its  ultimate 
liability  and  the  amount  of  the  damages  sus¬ 
tained  by  the  sabotage  claimants .  |r»!l 

The  opinion  of  tin*  Court  below  was  not 
justified  in  law  .  qj 

Since  issues  of  fact  are  involved,  defendants’ 
application  for  summary  judgment  must  in 
any  event  be  denied . 

Conclusion  .  jj;- 
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United  States  (Emirt  of  Apjirals 

FOR  THE  DISTRICT  OF  COLUMBIA. 

January  Term,  11)40. 

No.  7596. 


Z.  &  E.  ASSETS  REALIZATION  ( 'ORPORAT K >N,  ;t 

I  Jelnwnre  corporation, 

I*  la  i  n  I  iff-.  1  /i  pel /jr/  til , 

AMERICAN  HAWAIIAN  STEAM  SI  1 1 1>  COM  PANY, 

/  ii  I errrner-Pfa  i n  I  iff-.  1  ppelhn  I , 

— against — 

(’OR  DELL  HULL,  Secretary  of  State,  ami  HENRY 
MORGENTITAU.  Secretary  of  Treasury, 

Defemlanlx-.  I  ppclllcrx, 

LEII  Kill  VALLEY  RAILROAD  COMPANY, 

/  n  tcrrencr-Dcfenrfa  ii  t-A  ppellee. 


BRIEF  OF  PLAINTIFF-APPELLANT. 


Jurisdictional  Statement. 

I 

These  are  appeals  I  tv  the  plaintilT-appellant  ami  injlei- 
vener-plaint.itr-appellant  from  a  judgment,  entered  on  the  ^Jth 
day  of  January.  11)40.  dismissing  the  complaint  and  the 
_ _ 

Footnote — Throughout  this  brief  we  shall  refer  to  plain  jiff- 
appellant  as  plaintiff;  to  American  Hawaiian  Steamship  Compajny. 
as  intervener-plaintiff;  to  both  plaintiff,  intervener-plaintiff  ^nd 
holders  of  awards  granted  prior  to  June  15,  1939,  as  Old  Awjird 
Holders;  to  Cordell  Hull  and  Henry  Morgenthau,  as  defendants; 
to  Lehigh  Valley  Railroad  Company,  as  intervener-defendant,  and 
to  Lehigh  Valley  Railroad  Company  and  other  holders  of  awajrds 
granted  pursuant  to  decisions  dated  June  loth  and  October  3(j>th, 
1939.  as  Sabotage  Claimants. 


o 


bill  «r  intervention  of  tin*  plaintiff-appellant  and  tin* 
intervener-plaintitl'-appellant  respectively  (R.  200,  200). 

The  complaint  and  bill  of  intervention  so  summarily 
dismissed  seek  a  declaratory  judgment  that  certain  Sabo¬ 
tage  Claimants,  including  intervener-defendant,  are  not 
entitled  to  share  in  a  Special  Deposit  fund  created  by  the 
Settlement  of  War  Claims  Act  of  102S,  with  incidental 
relief  including  that  of  enjoining  the  Secretary  of  the 
Treasury  from  making  payment  to  said  Sabotage  Claimants 
l  R.  11-12). 

That  Act  set  aside  specific  funds  in  a  limited  amount  for 
the  payment  of  awards  made  by  the  Mixed  Claims  Com¬ 
mission,  United  States  and  Germany,  established  under  an 
agreement,  dated  August  10,  1022  (see  Appendix),  pur¬ 
suant  to  tlu*  Treaty  of  Berlin,  dated  August  25,  1021 
(42  Stat.  1020). 

By  the  terms  of  the  agreement  (Article  II),  the  Com¬ 
mission  consisted  of  two  Commissioners,  one  appointed  by 
each  Government,  and,  for  the  decision  of  any  cases  or 
points  on  which  the  Commissioners  disagreed,  the  two  Gov¬ 
ernments  were  to  select  an  Umpire,  and  it  was  stipulated 
(Article  VI)  that  “the  decisions  of  the  Commission  and 
those  of  the  Umpire  (in  case  there  may  be  any)  shall  be 
final  and  binding  upon  the  two  Govermcnts".  The  two 
Governments  chose  as  Umpire,  a  citizen  of  tin*  United 
States.  By  the  rules  of  the  Commission,  tin*  Umpire  had 
power  to  act  solely  in  the  event  that  both  Commissioners 
certified  to  him,  in  writing,  their  disagreement. 

The  alleged  awards  in  favor  of  sabotage  claimants  are 
not  awards  within  the  meaning  of  the  Settlement  of  War 
Claims  Act  of  1928  and  the  Treaty  of  Berlin  (1921  >  in  that 
they  were  made  as  a  result  of  abuse  or  excess  of  power 
bv  a  Commissioner  and  an  Umpire  who  were  functus  officio 
as  to  these  claims. 

The  lower  tribunal  had  jurisdiction  to  entertain  this 
suit  upon  the  authority  of  Houston ,  Secretary  of  the 
Treasury  v.  Onnes.  252  U.  S.  499:  Melton  v.  Orinoco  Iron 
Co..  299  U.  S.  121  :  Doersch net:  V.  Mellon.  55  Fed.  (2d)  741, 


(JO  App.  I).  C.  3S3 ;  Ely  v.  Perkins,  Secretary  of  Labor,  Ed- 
iranl  ./.  Sha uyh ncssy,  Acting  Commissioner  of  Immigra¬ 
tion,  and  the  Secretary  of  State,  .‘507  U.  S.  325. 

The  jurisdiction  of  the  lower  court  is  based,  therefore, 
upon  Title  IS,  $$41,  43  and  44  of  The  (‘ode  of  the  District 
of  Columbia,  and  the  jurisdiction  of  this  Court  is  based 
upon  Title  IS.  $2(5  of  The  (‘ode  of  the  District  of  Columbia. 


Statement  of  Case . 

IMaintiffs-appellant,  and  others  similarly  situated,  are 
holders  of  awards  granted  long  prior  to  -June  15,  1030, 
and  in  most  cases  prior  to  the  passage  of  the  Settlement 
of  War  (Maims  Act  of  102S  (R.  3).  This  action  is  brought 
by  plaintiff  in  behalf  of  itself  and  all  other  American  holjders 
of  awards  granted  prior  to  .June  15,  1030. 

The  live  awards  to  plaintiff,  with  interest  to  Januarv  1, 
102S,  aggregate  the  sum  of  $1,175,018.78,  on  account  of 
which  plaintiff  has  received  the  sum  of  $8(54,048.31,  lea  ling 
a  balance  unpaid  of  $31 1.S70.47,  which  with  interest  to 
January  15,  103(5.  makes  a  total  aggregate  unpaid  ha  hi  nee 
of  $500,373.0(5  |  K.  3i. 

The  intervener-plaint  ill’,  American-1  Iawaiian  Steamship 
Company,  is  the  Judder  of  five  awards  totalling  with!  in¬ 
terest  to  January  1,  102S,  $4.(520,131.57,  with  interest.j  on 
account  of  which  it  has  received  $3,300,000,  leaving  a  bal¬ 
ance  unpaid  in  excess  of  $1,250,000  which,  with  interest, 
makes  a  total  in  excess  of  $2,000,000  (  K.  23). 

In  contrast  to  tin*  awards  to  those  Old  Award  Holders 


the  Sabotage  Claimants  had  their  claims  dismissed  j  on 
October  1(5.  1030  I  R.  224,  2(50  l. 

Nine  years  later,  and  over  eleven  years  after  the  Setjt le¬ 
nient  of  War  (Maims  Act,  and  long  after  the  Commission 
was  functus  officio  as  to  their  claims,  these  Sabotage  (Ma|im- 
ants  procured  alleged  awards,  tinted  October  30,  1030,  from 
what  is  alleged  to  have  been  a  Mixed  (Maims  Commission, 
Cnited  States  and  Germany,  but  what  was  in  fact  nothing 
more  than  the  American  Commissioner  ami  Umpire  a  liter 
the  retirement  of  the  German  Commissioner. 


4 


Tin*  Lehigh  Valiev  Railroad  Company,  a  sabotage  claim¬ 
ant,  was  granted  an  alleged  award  in  the  sum  of  §9,900,- 
322.77  with  interest  from  January  5,  1920  ( R.  69),  which, 
with  interest  from  said  last  mentioned  date  to  January  1, 
192S.  amounts  to  more  than  §13,750,000. 

The  Agency  of  Canadian  Car  and  Foundry  Company,  Ltd., 
a  sabotage  claimant,  was  granted  an  alleged  award  in  the 
sum  of  §5.s71. 105.20  with  interest  from  January  31,  1917 
i  R.  03),  which,  with  interest  from  said  last  mentioned  date 
to  January  1,  1928.  amounts  to  more  than  §8,750,000. 

The  alleged  awards  were  made  after  tin*  retirement  of 
the  German  Commissioner  and  over  tin*  protest  of  his 
Government  that  the  Commission  had  long  since  lost  juris¬ 
diction  to  make  an  award,  and  contrary  to  the  specific 
requirement  of  a  written  certification  of  disagreement  as  a 
condition  precedent  to  an  award  by  the  Cmpire  ( see  p.  47, 
infra  I . 

If  the  sabotage  claimants  are  entitled  to  payment  from 
the  Special  Deposit  Fund,  they  will  strip  the  fund  of  the 
23,000,000  odd  dollars  left  in  that  fund,  which  would  other¬ 
wise  be  paid  out  to  304  Old  Award  Holders  whose  awards 
still  remain  unpaid  to  tin*  extent  of  63.000,000  odd  dollars. 
Approximately  6.000  other  Old  Award  Holders  have  re¬ 
ceived  payment  of  their  awards  in  full. 


The  Secretaries  of  State  and  Treasurv  are.  therefore,  no 


more  than  nominal  defendants — stakeholders  between  ad¬ 


verse  claimants  to  a  Congressional  fund.  They  were  made 
nominal  defendants  because  the  Congressional  Act  had 
made  them  the  means  by  and  through  which  the  Congres¬ 
sional  intent  should  be  effected,  it  being  provided  that  pay¬ 
ments  from  the  fund  should  be  by  tin*  Secretary  of  the 

Treasurv  on  certification  bv  tin*  Secretarv  of  State. 

•  •  • 

The  Court  below  held  the  Secretary's  certification  con¬ 
clusive  as  to  the  validity  of  the  awards. 

Misinterpreting  certain  allegations,  the  Court  below 
stated  that  the  Secretary's  certificate  had  been  made  be¬ 
fore  the  commencement  of  this  suit  i  R.  297),  with  the 
implied  suggestion  that  tin*  Secretary  could  forestall  judi- 


rial  review  by  making  his  certificate  before  an  Old  Aivard 

Holder  had  time  to  begin  suit, — an  interpretation  ojf  its 

opinion  which  we  do  not  believe  the  Court  intended  jo  be 

placed  thereon,  both  (1)  because  any  such  claim  went  far 

beyond  the  contention  of  intervener-defendant  below,  which 

merely  claimed  finality  of  the  certificate  irrespective  op  the 

precise  second  when  suit  was  begun,  (2)  because  oj*  his 

subsequent  correction  of  his  opinion  so  as  to  point  outi  that 

ihe  certificate  was  only  made  after  this  suit  had  been  j filed 

( R.  334),  |and  while  service  was  attempted  to  be  effected 

( R.  318)  ],  and  because  (3)  the  authorities  are  clear  (that 

a  suit  cannot  be  defeated  bv  anv  act  done  after  the  suit 

•  • 

has  properly  been  begun  by  filing  in  the  District  Court  and 
notice  thereof,  ruder  such  circumstances,  the  Court  will 
restore  the  status  quo  as  of  the  time  of  the  commencejnent 
of  the  action  (  Tc.vas  <(•  .V.  0.  R.  Co.  v.  Xorthsirir  liclt\  Rif. 
Co.,  27(5  C.  S.  47.*>}. 

There  is  admittedly  no  question  as  to  the  right  ol]  the 
Cnited  States  or  of  the  executive  branch  to  seek  compen¬ 
sation  for  war  claims  against  Germany,  nor  is  there  any 
question  as  to  the  propriety  of  the  executive  branch,  if  it 
so  desires,  to  request  Congress  to  make  further  appropria¬ 
tions  for  that  purpose. 

There  is  admittedly  no  question  as  to  whether  orj  not 
any  German  funds  should  be  appropriated  to  any  of]  the 
claims,  whether  of  the  old  a  ward  holders  or  of  the  sabotage 
claimants. 

The  funds  involved  are  admittedly  the  property  oil  the 
Cnited  States  and  have  concededlv  been  appropriate^  by 
the  Congress  for  the  purposes  stated  in  the  War  Settle¬ 
ments  Act  of  1928. 

The  sole  question  is  whether  the  old  awardholders  |  and 
the  claimants  shall  share  in  these  funds,  and,  if  so.  to  what 
extent,  the  funds  admittedly  being  insufficient  to  satisfy 
in  full  the  awards  of  the  old  awardholders  and  the  sabotage 
claimants. 

The  Secretary  of  the  Treasury,  charged  with  the  duty  of 
disbursing  these  funds,  as  we  understand  his  positiop,  is 
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no  more  than  a  stakeholder,  charged  with  the  duty  of 
making  payment  to  such  claimants  as  may  be  entitled  to 
the  fund  under  the  terms  of  the  Settlement  of  War  Claims 
Act  of  11)28. 

The  Secretary  of  State,  if  we  understand  his  position 
rightly,  takes  an  attitude  similar  to  that  of  the  Secretary 
of  the  Treasury,  in  that  he  desires  tin*  Court  to  be  fully 
apprised  of  all  relevant  facts. 

The  contlict  is,  therefore,  not  between  the  governments  of 
the  United  States  and  Germany  or  even  between  a  de¬ 
partment  of  the  Government  of  the  United  States  and  a 
private  litigant:  it  is  solely  bet  term  adrerse  claimants  to 
a  special  faml  created  by  an  act  of  ('onyress. 

Whether  the  sabotage  claimants  are  entitled  to  deplete 
the  special  fund  at  the  expense  of  the  Old  Award  Holders 
involves  both  the  question  whether  their  alleged  awards 
were  such  as  were  contemplated  by  the  Act  of  11)28  and  also 
the  question  whether  they  were  made  by  the  Mixed  (Maims 
Commission,  United  States  and  Germany,  as  established  and 
limited  by  the  11)22  agreement,  upon  the  basis  of  which  the 
11)28  Statute  was  enacted,  or  whether  they  were  made  by 
persons  purporting  to  be  a  Mixed  (Maims  Commission, 
though  actually  acting  in  execs  de  pouroir  and  fa  net  as 
officio. 

Plaintiffs  contend  that  no  award  exists  in  favor  of  the 
sabotage  claimants  such  as  to  entitle  them  to  payment 
from  the  Special  Deposit  fund  under  the  Settlement  of 
War  (Maims  Act  of  11)28,  Itecause  the  alleged  awards  made 
by  the  Umpire  (Honorable  Owen  J.  Roberts)  and  the 
American  Commissioner  (Honorable  Christopher  R. 
Garnett)  were  not  awards  by  the  Mixed  (Maims  Com¬ 
mission.  United  States  and  Germany,  in  that : 

(1)  they  were  fa  net  us  offu-io  as  to  the  sabotage 
claims  after  their  dismissal  on  October  lb,  11)20; 

(2)  they  exceeded  their  powers  by  purporting  to  re¬ 
open  previous  decisions  dismissing  the  sabotage  claims, 
in  the  face  of  the  claim  of  Con-many  that  they  had  no 
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jurisdiction  to  reopen  prior  decisions  dismissing  a 
claim  or  to  make  any  award  on  the  claim  in  the  event 
the  dismissal  were  reopened; 

(3)  they  never  held  any  rehearing  whatsoever  oil  the 
merits  of  the  sabotage  claims,  although  the  question  of 
the  merits  had  been  specifically  withheld  from]  the 
Commission  until  after  decision  on  tlx*  motion  for  a 
rehearing  of  tlx*  dismissal: 

(4)  they  never  gave  any  representative  of  Gerihany 
notice  that  thev  intended  to  assess  damages  on  said 
claims  although  the  Agents  of  the  respective  sovereigns 
had  theretofore  stipulated  that  tlx*  assessment  of  dam¬ 
age  would  be  postponed  until  after  the  determination 
of  Germany's  liability  (R.  243)  ; 

to |  they  purported  to  make  an  award  in  favor  of 
a  corporation  whose  stock  was  beneficially  owned  by 
persons  who  were  not  American  nationals; 

(til  they  assumed  to  give  judgment  as  a  majority  of 
a  tribunal,  composed  of  three  Commissioners,  although 
the  agreement  under  which  they  professed  to  act  (pro¬ 
vided  for  no  such  hodv; 

(7|  the  Cmpire  assumed  to  make  an  award  without 
having  received  a  written  certificate  of  disagreement, 
signed  by  both  of  the  Commissioners,  although  ui|ider 
tlx*  rules  of  tlx*  Commission,  lx*  had  no  power  to!  act 
without  such  a  certificate: 

i 

(St  the  Cnited  States  Commissioner  and  tlx*  Cmpire 
purported  to  act  and  claimed  to  have  the  power  to  act 
by  virtue,  as  they  alleged,  of  the  wrongful  resignation  of 
tlx*  German  Commissioner,  although  tlx*  1022  agree¬ 
ment  (Article  II)  expressly  provided  for  the  tilling  of 
vacancies  caused  either  by  death  or  by  retirement,  tl|ius, 
clearly  implying  that  the  .Ui.rcrf  Claims  Commission 
could  not  function  until  such  steps  had  been  taken,  j 

,i 

The  following  statement  of  facts  shows  (1)  that  from 
1030  to  1033,  even  the  Umpire  doubted  his  power  to  re¬ 
open  the  dismissals  |  p.  9,  infra),  (2)  that  when  in  1133 
the  Umpire  took  the  position  that  a  dismissal  might  be 
opened  for  fraud,  Germany  promptly  asserted  that  the 
Commission  was  functus  officio  after  having  once  decided 
a  case,  and  persisted  in  that  position  to  the  extent  of  ire- 
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fusing  to  participate  in  the  examination  of  witnesses,  ( 3 ) 
that  the  only  motion  ever  pending  before  the  Commission 
(and  hence  the  only  tiling  to  which  it  can  even  remotely 
be  claimed  it  consented)  was  a  motion  for  a  rehearing 
which,  by  the  Umpire's  own  repeated  statements  was  to  be 
limited  to  a  motion  for  a  rehearing,  (4-1  that  the  request 
by  the  American  Agent  for  a  hearing  on  the  merits  was 
not  even  granted  until  after  tin*  German  Commissioner  had 
resigned.  (5)  that  the  subsequent  alleged  hearing  was  ex 
parte  and  without  the  introduction  of  evidence  as  thereto¬ 
fore  contemplated,  and  (0)  that  there  never  was,  and  could 
not  be  a  disagreement  as  to  the  merits  between  the  Com¬ 
missioners  (so  as  to  justify  the  Umpire's  action)  for  the 
obvious  reason  that  the  merits  had  never  been  resubmitted 
to  the  Commission  by  the  German  Government  and  tin* 
German  Commissioner  had  never  certified  his  disagreement 
so  as  to  give  the  Umpire  jurisdiction. 

History  of  Commission. 


Mixed  Claims  Commission,  United  States  ami  Ger¬ 


many,  was  established  pursuant  to  the  Treaty  of  Berlin, 
dated  August  11)21  (42  Stat.  UK>lh.  This  Treaty  ended 
the  war  between  tin*  United  States  and  Germany  and  re¬ 


served  for  future  settlement  all  claims  of  American  na¬ 


tionals  against  the  German  Government. 


To  insure  the  payment  of  said  claims,  the  American 
Government  was  permitted  by  virtue  of  tin*  Treaty  of 
Berlin  to  retain  possession  of  all  sequestered  property  until 
Germany  made  suitable  provision  for  the  satisfaction  of 
American  claims. 


Pursuant  to  tin*  provisions  of  the  Treaty  of  Berlin  and 


of  the  terms  of  the  agreement  annexed  to  the  complaint, 
the  Mixed  Claims  Commission  was  established  to  adjudicate 
the  claims  of  American  nationals. 


Thereafter,  an  American  and  a  German  Commissioner, 
constituting  the  Commission,  were  appointed  by  their  re¬ 
spective  governments  and,  with  the  consent  of  both  gov¬ 
ernments  an  American  Umpire  was  appointed. 


Article  II  of  said  agreement  (R.  10)  provided: 

“The  Government  of  the  United  States  and!  the 
Government  of  Germany  shall  each  appoint  one  com¬ 
missioner.  The  two  Governments  shall  by  agreement 
select  an  umpire  to  decide  upon  any  cases  concerning 
which  the  commissioners  may  disagree,  or  upon  any 
points  of  difference  that  may  arise  in  the  course  of  their 
proceedings.  Should  the  umpire  or  any  of  the  com¬ 
missioners  die  or  retire,  or  be  unable  for  any  reasojn  to 
discharge  his  functions,  the  same  procedure  shall  be 
followed  for  tilling  the  vacancy  as  was  followed  inj  ap¬ 
pointing  him." 

| 

In  lbl'S  the  Settlement  of  War  Claims  Act  was  pajssed 
by  Congress  creating  by  Section  4  thereof  a  special  deposit 
account  out  of  which  in  compliance  with  Section  2  (b|)  of 
said  act  th<*  Secretary  of  the  Treasury  was  authorized  jand 
directed  to  pay  an  amount  equal  to  the  awards  grantecjl  bv 
the  Mixed  Claims  Commission.  j 


Dismissals  of  Sabotage  Claims. 

Prior  to  101*0,  the  sabotage  claimants  tiled  numerous 
claims,  including  claims  of  Lehigh  Valley  Railroad  Com¬ 


pany.  Rethlehem  Steel  Corporation  and  Agency  of  Canadian 
Car  &  Foundry  Company,  Ltd.  (  R.  S2.  2211).  These  clajims 


wore  dismissed  : 


First,  October  Hi,  1 01*0,  upon  the  original  hearing  ji  R. 
224,  200 1. 

Second,  March  UO,  101>1,  upon  application  for  rehearing 
I  R.  225  I .  No  evidence  was  filed  with  this  application 
for  rehearing. 

Third,  December  l>,  10112,  upon  second  application  for 
rehearing  (  R.  225  i . 


In  dismissing  the  first  application  for  rehearing,  it  he 
Umpire  expressly  pointed  out  that,  although  the  nil  eft  \  of 
procedure  made  no  provision  for  rehearing ,  petitions  had 
been  carefully  considered  and  were  dismissed  (R.  225) [ 

In  dismissing  the  second  application  for  rehearing,  {he 
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Umpire,  after  a  certificate  of  disagreement  by  both  Na¬ 
tional  Commissioners  had  boon  presented  to  him,  found  it 
unnecessary  to  pass  upon  the  Com  mission’s  jurisdiction  to 
grant  a  rehearing,  stating  that  the  conclusions  reached 
made  it  unnecessary  to  pass  upon  that  question  (K.  -27). 

Petition  of  May  4,  1933  for  Reopening  and  Rehearing. 

'fhe  third  petition  for  rehearing  tiled  May  4.  1933,  prayed 
for  l  R.  22S  i  : 

“reopening  and  rehearing  of  the  decisions  in  these 
elaims;  the  United  States  reserving  the  right  to  com¬ 
plete  the  evidence”,  etc. 

Thus,  the  sole  relief  asked  for  in  this  petition  was  “re¬ 
opening  and  rehearing  of  the  decisions  in  these  claims’* 
I  R.  22$ i . 

The  German  Government  promptly  protested  to  our 
State  Department  by  letter  dated  October  11th,  1933,  on 
the  ground  that  the  Commission  had  become  functus  officio 
when  it  decided  tin*  case  ( R.  249). 

The  State  Department,  however,  in  answer  thereto  stated 
that  the  question  whether  the  Commission  had  jurisdiction 
to  entertain  a  petition  for  rehearing  was  one  properly  to 
be  decided  by  the  Commission  itself  (It.  229). 

Thereafter,  two  opinions  in  favor  of  reopening  having 
been  submitted  by  the  American  Commissioner,  and  two 
opinions  by  the  German  Commissioner  in  opposition,  on 
December  13,  1933  Umpire  Roberts,  although  ruling  that 
the  newly  discovered  evidence  did  not  provide  a  basis 
for  reopening,  stated  that  the  Commission  had  power  to 
reopen  in  case  the  former  decision  was  “induced  by  fraud” 
l  R.  43,  229». 

Pursuant  to  a  special  act  of  Congress  passed  in  1933,  the 
American  Agent  subpoenaed  a  number  of  witnesses  for 
examination,  in  which  era  mi  nation  the  German  Govern¬ 
ment  did  not  participate.  takin//  the  position  that  the 
sabotage  claims ,  after  three  dismissals  thereof,  could  not 
pro  peril/  be  reopened  |  IJ.  230  K 
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Thereafter  a  motion  for  a  bill  of  particulars  was  ma<le 
by  the  German  Agent  of  the  charges  of  fraud,  and  this  mo¬ 
tion  was  denied,  I’mpire  Roberts  saying: 

“The  issue  which  will  come  before  the  Commission 
is  made  up  by  the  allegations  of  the  petition  and  the 
categorical  denials  of  the  answer*’  (R.  230), 

thus  indicating  that  the  only  issue  was  the  issue  of  Irapd. 
Attempts  to  Dispose  of  the  Claims  on  the  Merits. 


In  1035  the  American  Agent  tiled  a  motion  for  an  order 

i 

finally  disposing  of  the  claims  on  the  merits,  which  motion 
was  denied.  Umpire  Roberts  saying  I  R.  231  I  : 

“‘By  the  petition  and  answer  an  issue  was  framed. 
*  *  *  Before  that  judgment  may  be  set  aside  and)  a 
new  hearing  held  upon  the  merits,  it  is  incumbent 
upon  the  claimants  to  sustain  the  affirmative  of  tjhe 
issues  made  by  their  petition.  The  next  hearing,  there¬ 
fore,  will  be  upon  the  question  of  reopening  rel  ad//, 
and  not  upon  tin*  merits”  l  R.  234  i. 


Upon  an  argument  had  before  the  Commission  on  Junej3, 
1030  Umpire1  Roberts  again  reiterated  that  the*  proceedings 
before  the  Commission  remained  strictly  limited  to  tjhe 
issue  of  fraud,  stating  as  follows  i  R.  232  i  : 


•‘Whether  upon  the  showing  made,  the  Commissipn 
should  grant  a  rehearing,  miles*  dennani/  shall  a  (free 
In  a  different  eoiirse.  must,  under  the  Commission’s 
Decision  of  July  20,  1 025,  be  determined  by  a  hearing 
separate  and  distinct  from  any  argument  on  tjie 
merits.”  (Italics  ours.  | 

Germany  never  agreed  to  a  different  course  (R.  233  i.| 

In  said  opinion  thus  limiting  the  issue,  one  of  the  djs- 

missal  decisions,  that  of  December  3,  1032  was  set  aside, 

nainelv,  the  decision  that  if  new  evidence  were  formally 
•  m  | 
placed  before  the  Commission  and  considered  in  connection 

with  the  whole  body  of  evidence,  the  findings  and  coin- 
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elusions  then  reached  would  not  be  reversed  or  materially 
modified  (  R.  232 ) . 

There  is  no  dispute,  however,  about  the  fact  that  this  left 
the  original  decision  of  ()ctol>er  1030  in  full  force  and 
effect,  only  subject  to  the  granting  of  the  motion  then 
pending  to  rehear  on  the  specific  ground  of  fraud  (R.  232). 

The  request  that  the  Commission  decide  the  merits  of 
the  sabotage  claims  was  again  made  by  the  American  Agent 
in  his  brief  filed  on  September  13,  103S,  but  the  German 
Agent  in  his  brief  filed  in  answer  thereto  on  November  10. 
1 038  refused  to  consent  to  the  course  of  proredure  requested 
lit.  233). 


The  request  was  repeated  on  .January  27,  1030  and 
again  the  German  Agent  refused  the  request  (It.  235). 

All  the  circumstances  on  the  subject:  whether  Germany 
consented  to  a  different  course,  are  set  forth  in  the  an¬ 
swering  affidavit  (It.  233-23.*)).  The  fact  is  that  Germany 
never  consented. 


Retirement  of  the  German  Commissioner. 

After  extended  argument  in  .January  1030,  the  Commis¬ 
sion  met  for  the  purpose  of  deliberating  upon  the  applica¬ 
tion  for  rehearing  ( R.  235).  During  said  deliberations, 
the  German  Commissioner  retired.* 

The  agreement  of  1022  under  which  the  Mixed  Claims 
Commission,  I'nited  States  and  Germany  had  been  created, 
had  specifically  provided  for  tin*  possibility  that  one  (ti¬ 
the  other  of  the  Commissioners  might  “retire  or  be  unable 
for  any  reason  to  discharge  his  functions’*  and  content- 

*  It.  is  the  claim  of  the  American  Commissioner  and  of  the 
Cmpire  and  of  the  defendant  intervener  (R.  104)  that,  when  the 
German  Commissioner  retired,  there  had  been  a  disagreement  as 
to  the  points  at  issue  within  the  meaning  of  the  agreement 
establishing  the  Commission. 

This  allegation  of  fact  is  denied  by  t lie  plaintiff  (R.  236).  and 
the  evidence  in  corroboration  of  this  denial  set  forth  at  pages 
46  ct  seq.,  infra .  clearly  raised  such  an  issue  of  fact  as  to  prevent 
summary  judgment  for  intervener-defendant. 
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plated  that  the  work  of  the  Commission, — being  in  its  very 
nature  mixed, — might  lx*  arrested  until  the  appointment 
of  his  successor. 

Article  IT  of  said  agreement  provided  ( K.  ltf): 

i 

**The  Government  of  the  United  States  and  the  Gpv- 
ernment  of  Germany  shall  each  appoint  one  commis¬ 
sioner.  The  two  Governments  shall  by  agreement 
select  an  umpire  to  decide  upon  any  cases  concernijng 
which  the  commissioners  may  disagree,  or  upon  any 
points  of  difference  that  may  arise  in  the  course  i of 
their  proceedings.  Should  the  umpire  or  any  of  t| he 
commissioners  die  or  retire,  or  be  unable  for  alnv 
reason  to  discharge  his  functions,  the  same  procedure 
shall  be  followed  for  filling  the  vacancy  as  was  fol¬ 
lowed  in  appointing  him."  (Italics  ours.) 

The  American  Commissioner  and  the  Umpire,  however, 
chose  to  disregard  this  specific  provision  of  the  agreement 
upon  the  ground  that  Germany  “seeks  to  avoid  a  final 
conclusion  and  frustrate  the  work  of  the  Commission" 
lit.  241)  and  proceeded  at  the  hearing  of  .June  loth.  lfiMt) 
to  further  action  although  the  German  Commissioner  lijid 
retired,  the  German  Government  had  protested  their  juris¬ 
diction  and  the  Umpire  proceeded  to  act  without  any 
written  certificate  signed  by  both  Commissioners  of  thtfir 
disagreement,  a  condition  precedent  to  his  power  to  ma|ke 
anv  award  in  inritmn  the  German  Government. 


Fiat  of  June  15,  1939. 

Although  at  that  time  there  was  nothing  pending  buf|a 
motion  to  reopen  the  original  dismissal  of  the  sabotage 
claims,  the  American  Commissioner  and  Umpire  proceeded 
not  only  to  reopen  the  original  dismissals  but  went  fur¬ 
ther  and  granted  awards  in  favor  of  the  sabotage  claimants 
with  the  final  statement  of  the  Umpire  ( K.  242): 

“The  Commission  is  prepared  to  sign  awards,  to  be 
submitted  by  the  American  Agent,  if  approved  by  the 
Commission  as  to  form.” 
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This  was  done  not  only  when  nothing  but  a  motion  to 
reopen  was  pending  but  when  there  had  been  a  specific 
reservation  that  the  question  of  the  amount  of  the  awards 
would  in  any  event  not  be  gone  into  until  after  the  question 
of  Germany's  liability  had  been  determined  (It.  35,  84, 

224.  2-l3i. 

Protests  By  Germany. 

On  .Julv  11,  1033.  a  letter  was  transmitted  bv  the  Ger-  ! 

man  Kin  hussy  to  the  State  Department  protesting  against 
the  proceedings,  the  Charge  D’AtTaires  stating  (It.  244 >  : 

“It  is  patent  that  the  ruling  of  the  American  Um¬ 
pire  relative  to  the  entry  of  the  awards  as  well  as  any 
award  that  might  be  signed  by  the  Rump  Commission 
consisting  of  the  American  Umpire  and  the  American 
Commissioner,  is  null  and  void”  lit.  244,  293). 

In  this  letter  he  states  that  the  German  Government 
never  signified  its  intention  not  to  cooperate  with  the  Com¬ 
mission  lit.  292». 

This  letter  was  followed  up  by  a  letter  of  October  3, 

1939,  in  which  at  least  six  irregularities  are  set  forth 
(It.  195.  245i.  The  principal  grounds  of  protest  are: 

First ,  the  decisions  of  the  Commission  were  not 
subject  to  reopening  (It.  245). 

Second,  that  the  sabotage  cases  were  not  at  a  stage 
in  which  the  American  Umpire  had  authority  to  make 
a  decision,  to  wit  :  that  the  functions  of  the  Umpire 
are  limited  by  the  agreement  of  August  10,  1922,  as 
well  as  by  the  Rules  of  Procedure,  and  that  the  Rules 
of  Procedure  require  a  formal  disagreement  by  the 
two  commissioners  and  a  certificate  in  written  form 
by  both  of  them  (  R.  247  L 

Third,  that  the  Umpire  and  the  American  Commis¬ 
sioner  violated  all  principles  of  international  law  in 
their  treatment  of  the  case  of  the  Agencv  of  Cana- 
dian  Car  &  Foundry  Company,  I.td.  Although  it  was 


absolutely  clear  to  the  Commission  that  all  of  .  the 
shares  of  the  stock  of  this  corporation  belonged  t<j>  a 
Canadian  corporation  and  although  it  did  not  fall 
within  the  jurisdiction  of  the  Commission,  the  Um¬ 
pire  denied  tin1  motion  to  dismiss  this  claim  (K.  248). 


Fourth,  that  the  proceedings  heretofore  had  been 
expressly  limited  to  the  issue  of  fraud;  no  count|er- 
evidence  on  all  the  issues  had  been  submitted  by  the 
German  Government  |  R.  24$). 

Fifth,  that  the  question  of  damages  had  been  [re¬ 
served  by  stipulation  until  the  question  of  Germany's 
liability  hud  been  established  (  K.  249  >. 

shrth,  that  after  the  German  Commissioner  retired, 
tin*  Commission  could  not  function  until  a  new  com¬ 
missioner  was  appointed,  and  that  Germany  was  ready 
to  collaborate  with  the  United  States  Government  in 
order  to  bring  the  proceedings  to  a  proper  close  (iR. 
246  i . 

Although  there  had  been  an  express  arrangement  (4n* 
swer  of  defendant-intervener  ( R.  35),  affidavit  of  Margin 
(  R.  $4),  affidavit  of  Rogers  (R.  224)).  reserving  the  ques¬ 
tion  of  damages  to  a  later  stage  of  the  proceedings  whjen 
Germany's  liability  should  first  have  been  established,  tjhe 
American  Umpire,  after  alleged  conferences  with  the  Amer¬ 
ican  Commissioner,  without  counter-evidence  submitted  pv 
the  German  Government,  and  without  notice  to  it,  deter¬ 
mined  the  amount  of  damages  to  each  of  the  sabotage  claim¬ 
ants  ami  granted  awards  based,  upon  such  determination 
(R.  243). 

Awards  of  October  30,  1939. 

On  October  30,  1039,  the  American  Commissioner  pre¬ 
sented  to  tin*  Umpire  153  awards  to  sabotage  claimanjts 
totalling,  with  interest  to  .January  1,  1928,  a  sum  in  excels 
of  Thirty-one  million  Dollars  ($31,000,000)  ( R.  f>3-73|). 

These  awards  were  filed  with  the  Commission  on  that  dijiy 
(R.  108). 
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Awards  to  Non- American  Nationals. 

Even  though  the  shares  of  stock  of  the  Agency  of  t he  j 
Canadian  Car  and  Foundry  Company,  Ltd.  were  fully 
owned  by  a  Canadian  corporation  ( K.  254),  on  October 
30.  1030.  an  award  was  granted  to  said  company  in 
the  sum  of  $5,871,105.20  with  interest  at  the  rate  of 
live  per  cent.  <5 </<  )  from  January  31,  1017  to  date  of  pay¬ 
ment  (It.  1  SI  ),  which,  with  interest  from  January  31,  1017, 
to  January  1,  102S,  amounts  to  more  than  $S, 750,000. 

Awards  were  likewise  granted  to  subrogee  insurance  i 
companies  ( K.  25S l  without  determining  the  extent  of 
foreign  ownership  of  the  shares  of  said  companies. 

Plaintiffs  Had  No  Standing  Before  Commission. 

Fnder  Article  VI  of  the  Agreement  of  August  1(1,  1022, 
the  only  persons  who  had  any  standing  before  the  Com¬ 
mission  were  the  two  governments  and  their  respective 
representatives.  At  no  time  were  the  old  award  holders  i 
permitted  to  appear  before  the  Commission  to  protect  their 
interests. 

Plaintiff’s  Protests. 

On  June  23,  1030,  there  were  sent  to  the  Secretary  of 

Slate  and  to  the  Secretary  of  t lie  Treasury  protests  by 

plaintiff  (It.  307-311)  against  the  decision  granting  the 

awards  and  likewise  before  process  was  served  herein,  the 

Seeretarv  of  State  and  the  Secretary  of  the  Treasury  were 

. 

notified  by  letter  dated  the  25th  day  of  October,  1030,  that 
the  plaintiff  would  bring  suit  and  ask  for  an  injunction 
I  K.  305.  300 1. 

Statutes  and  Treaties  Involved. 

Article  III,  Clause  1  of  the  Constitution  of  the  United 
States;  the  pertinent  section  of  the  Treaty  of  Berlin  con- 


eluded  by  the  Cnited  States  ami  Germany;  the  English  taxt 
of  the  Agreement,  of  August  10,  1922  between  the  Unjited 


States  and  Germany;  the  relevant  rule  of  procedure  adopted 
by  the  Commission  and  the  relevant  provisions  of  the  Settle¬ 
ment  of  War  Claims  Aet  are  set  out  in  the  Appendix. 


Statement  of  Points . 


I.  The  respective  rights  of  the  old  awardholders  hnd 
the  salx>tage  claimants  to  receive  payment  from  the  special 
fund  is  a  justiciable  question. 

II.  The  awards  are  void  if  the  Commission  exceeded  the 
power  conferred  by  the  terms  of  the  agreement. 

III.  The  Mixed  Claims  Commission  as  constituted  j be¬ 
fore  and  as  allegedly  constituted  after  the  retirement!  of 
the  German  Commissioner  exceeded  its  jurisdiction. 

I V.  Germany  never  consented,  during  the  pendenc*y|  of 
the  application  to  reopen,  to  the  consideration  of  the  ques¬ 
tions  of  its  ultimate  liability  and  the  amount  of  the  dam¬ 
ages  sustained  by  the  sabotage  claimants. 

i 

V.  Tin*  opinion  of  the  Court  below  was  not  justified!  in 
Jaw. 

i 

i 

i 

VI.  Since  issues  of  fact  are  involved,  defendants*  Ap¬ 
plication  for  summary  judgment  must  in  any  event  I  be 
denied. 

I 

Summary  of  Argument. 


Plaint  ill's,  holders  of  awards  granted  by  the  Mixed  Claipis 
Commission,  contend  that  they  are  entitled  to  a  declaratory 
judgment  adjudicating  the  awards  to  the  sabotage  claim¬ 
ants  to  be  void  because  granted  as  a  result  of  excess  apd 
abuse  of  power  and  violation  of  treaty  on  the  part  of  Hon- 
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oi*able  Owen  J.  Roberts  and  Honorable  Christopher  15. 
Garnett,  claiming  to  function  as  a  Mixed  Claims  Commis¬ 
sion,  United  States  and  Germany. 

Plaintiffs  contend  that  the  Commission  exceeded  its 
powers  when  it  granted  a  reopening  of  previous  decisions 
dismissing  the  said  sabotage  claims;  that  upon  resignation 
of  the  German  Commissioner,  until  the  appointment  of  a 
new  commissioner  I lu*  two  remaining  members  could  not 
function,  and  that  tin*  Umpire  was  not  authorized  to  act 
until  In*  had  received  a  certificate  of  disagreement:  that 
tlu*r<*  never  was  a  disagreement  within  the  meaning  of  the 
agreement  establishing  the  Commission:  that  there  never 
was  a  rehearing,  upon  the  merits,  by  the  Commission;  that 
the  question  of  the  merits  had  been  specifically  withheld 
by  the  Commission  until  after  the  granting  of  the  motion 
for  rehearing,  and  there  never  had  been  a  hearing  with 
notice  to  anybody  on  the  question  of  the  amount  of  dam¬ 
ages,  ami  that  the  award  granted  to  the  Agency  of  the 
Canadian  Car  &  Foundry  Company,  Ltd.,  being  a  corpora¬ 
tion  whose  stork  was  wholly  owned  by  a  parent  Canadian 
company,  was  granted  without  jurisdiction  of  the  Com¬ 
mission. 

That  the  awards  were,  therefore,  tin*  result  of  a  usurpa¬ 
tion  of  power  and  not  within  the  jurisdiction  of  the  Com¬ 
mission. 

Roth  parties  rely  upon  Ifc/ntbUc  of  (’olombin  V.  ('aitca 
(’out /uni!/,  UMI  U.  S.  .*>24, — appellants  because  it  establishes 
beyond  peradventure  of  doubt  the  jurisdiction  of  the  court 
to  strike  out  so  much  or  all  of  an  award  as  is  in  excess 


of  the  jurisdiction  of  tin*  tribunal:  intervener-respondent 
because  it  believes  the  rase  to  establish  the  jurisdiction 
of  the  Umpire  to  art  after  the  resignation  of  one  of  the 


<  'ommissioners. 


The  farts  there  were  as  follows:  Co¬ 


lombia. 


having  seized  tin*  railroad  of  the  Cauca  Com¬ 


pany,  entered  into  an  agreement  with  the  United  States, 


by  which  the  validity  of  its  seizure  was  recognized  in 
return  for  its  agreement  to  pay  whatever  the  commission 


should  find  to  be  due  claimant.  The  agreement  of  sub- 
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mission,  unlike  the  agreement  with  (Jermanv,  provided 
Unit  throe  members  were  to  constitute  the  commission 
which  was  itself  to  act  as  a  unit  and  to  prescribe  its  <>wn 
rules  of  procedure.  The  commission  as  a  body  rrith  the 
consent  of  all  parties  adopted  a  rule,  that  its  decisions 
miyht  be  made  by  majority  rote.  After  the  claim  had 
been  fully  heard  on  tin*  merits  by  all  three  members,  after 
voluminous  evidence  had  been  considered  on  the  merits!  by 
all  thm*  members,  after  the  quantum  of  the  award  had 
been  carefully  determined  by  the  acceptance  of  certain 
items  of  damage  and  the  rejection  of  others  by  all  thiree 
members,  and  ‘*at  the  end  of  the  trial,  when  hardly  any¬ 
thing  remained  to  1m*  done  except  to  sign  the  award,  the 
questions  remain in«>:  open  concerning  only  matters  of  jin- 
t crest”,  and  within  a  few  days  of  the  expiration  of  jhe 
agreement  by  its  terms,  one  of  the  commissioners  resigned. 
1'nder  such  circumstances,  the  court  upheld  a  majority 
award,  but  proceeded  to  disallow  two  items  of  damage 
as  in  excess  of  tin*  commission’s  jurisdiction,  to  wit:  (1  j  a 
§1:15.000  item  for  cash  paid  by  the  claimant  to  purchase 
the  railroad  concession  and  (2)  a  §20,200  item  voted  bv 
the  claimant  to  its  officers  for  services  in  securing  t he 
agreement  of  submission.  Mr.  Justice  Holmes  succinctly 
stated  (at  p.  520  >  : 

•'It  is  for  us  to  determine  the  scope  of  the  commis¬ 
sion,  whatever  may  have  been  its  own  finding  with 
regard  to  its  powers.” 

As  to  the  attempted  frustration  of  the  signature  of  t|he 
award  by  tin*  retirement  of  one  of  the  commissioners  jijst 
as  the  jurisdiction  of  the  commission  expired,  Mr.  Justice 
Holmes  sustained  the  majority  award  because  (at  p.  52§> 
“The  (’ommission  was  dealt  with  as  a  unit,  as  a  kind  of 
court,  in  the  submission”. 

The  case  is  therefore  clear  authority  for  the  court’s 
power  to  review  the  propriety  of  a  tribunal’s  action  in  (de¬ 
termining  its  own  jurisdiction,  if  its  award  is  in  excess 
of  power,  and  likewise  indicates  that  the  alleged  sabotage 


awards  were  in  excess  of  power,  as  is  evident  by  contrast* 
in";  that  case  with  the  situation  at  bar: 

I  I  I  There  the  commission  was  to  act  as  a  unit  and 
decide  by  majority  vote;  here  t he  two  commissioners 
acted  if  in  agreement,  ami  the  I’m  pi  re  could  function 
only  ou  a  certification  of  disagreement,  signed  by  both 
commissioners : 

i  '2 1  There  the  retirement  of  one  of  the  three*  com¬ 
missioners  would  have  necessarily  frustrated  the  sub¬ 
mission  because  of  a  time  limit  in  tin*  submission  agree¬ 
ment,  no  provision  being  made  for  tin*  appointment  of 
a  successor:  here  there*  was  no  time  limit  and  the 
submission  agreement  itself  provided  a  mechanics  for 
the  appointment  of  a  successor: 

(3i  There  tin*  awards  had  already  been  heard  and 
decided  on  the  merits  at  the  time  of  retirement — even 
the  amount  of  the  damage  had  been  decided  (with  the 
exception  of  an  interest  item  i  after  a  full  presenta¬ 
tion  directed  squarely  to  the  items  of  possible  damage: 
here  there  had  been  no  hearing  or  decision  on  the 
merits  ami  specific  reservation  for  some  future  time 
of  the  (/limit mu  of  the  damage,  if  any;  all  that  was 
then  pending  was  a  motion  to  reopen  a  dismissal  made 
nine  years  before  on  tin*  merits: 

(4)  There  the  commission  had  yet  to  take  any 
formal  action  on  the  claim:  here  the  commission  was 
functus  officio  bv  the  dismissal  of  the  claim  on  the 
merits  nine  years  ago. 


Argument. 

I. 

The  respective  rights  of  the  old  awardholders  and 
the  sabotage  claimants  to  receive  payment  from  the 
special  fund  is  a  justiciable  question. 

At  the  outset  we  point  out  what  is  not  involved. 

There  is  admittedly  no  question  as  to  the  right  of  the 
I’nited  States  or  of  its  Executive  branch  to  seek  eompensa- 


tion  for  war  claims  against  Germany,  nor  is  there  any  ques¬ 
tion  as  to  the  propriety  of  the  Executive  branch,  if  it  so 
desires,  to  request  Congress  to  make  further  or  other  ap¬ 
propriations  for  that  purpose. 

There  is  admittedly  no  question  as  to  whether  any  (mer¬ 
man  funds  should  be  appropriated  to  any  of  the  claims, 
whether  of  the  old  award  holders  or  of  the  sabotage  claim¬ 
ants. 

The  funds  involved  are  admittedly  the  property  of  the 
United  States  and  have  concededl.v  been  appropriated  by 
the  Congress  for  the  purposes  stated  in  the  War  Settle¬ 
ment  Act  of  1028. 

The  sole  question  hirolrcd  is  to  what  extent  the  fuijds, 
admittedly  being  insufficient  to  satisfy  in  full  the  awajrds 
of  both  the  old  a  ward  holders  and  the  sabotage  claimants, 
shall  be  consumed  by  the  sabotage  awards  or  shall  be  paid 
to  meet  the  balance  unpaid  on  the  old  awards. 

The  conflict  is  therefore  not  between  the  governments 
of  the  United  States  and  Germany  or  oven  between  a  de¬ 
partment  of  the  Government  of  the  United  States  and  a 
private  litigant:  it  is  solely  between  adverse  claimants!  to 
a  special  fund  created  by  an  act  of  Congress. 


A.  Plaintiff  and  plaintiff-intervener  have  a  vested  rightj  in 
the  special  deposit  fund. 


254),  $2<b),  the  Secretary  of  the  Treasury  is  authorized  and 


directed  to  pay  an  amount  equal  to  the  principal  of  fin* 
plaintiffs*  awards,  as  certified  pursuant  to  §2 (a)  of  sjtid 
Act.  These  payments  are  to  be  made  out  of  the  Gernjan 


Special  Deposit  Account  created  by  $4  of  the  Act  in  the 
order  of  priority  provided  in  §4(c). 


These  provisions  confer  a  vested  interest  in  the  Gernjan 
special  deposit  account  upon  American  nationals  holding 
duly  entered  awards  of  this  Commission,  subject  of  course 
to  the  like  interest  of  other  American  nationals  so  entitled 


oo 


and  subject  also  to  the  right  of  the  Secretary  of  the 
Treasury  to  retain  such  portion  of  the  fund  as  he  determines 
to  be  requisite  to  insure  equal  treatment  to  suitors  before 
the  Commission  who  have  not  yet  received  awards. 

Plaintiff  and  plaintiff-intervener  are  holders  of  awards 
duly  granted  by  the  Commission  and,  as  such,  have  a  vested 
interest  in  the  special  deposit  fund  created  by  the  Settle¬ 
ment  of  War  Claims  Act. 

The  defendant-intervener  also  claims  to  be  the  holder  of 
a  valid  award  and  in  its  cross-bill  asks  that  the  Treasury 
be  required  to  pay  the  awards  of  the  sabotage  claimants, 
including  itself,  claiming  a  like  interest  in  said  fund. 

The  awards  granted  to  the  sabotage  claimants,  if  paid, 
will  consume  this  entire  special  deposit  fund  and  deprive 
the  old  a  ward  holders  of  any  payment  on  the  balance  of 
their  claims. 


Consequently,  if  the  sabotage  awards  are  held  void,  the 
old  award  holders  will  receive  further  payments  on  their 
claims  in  accordance  with  the  provisions  of  the  Settlement 
of  War  Claims  Act  aforementioned. 

It  is  evident,  therefore,  that  the  old  awardholders  have 
a  pecuniary  interest  vested  by  statute  in  the  fund  threat¬ 
ened  to  be  diverted  to  the  sal  Milage  awardholders. 

That  the  right  to  receive  this  payment  provided  for  by 
Congress  was  a  vested  property  right  passing  to  the  estate 
in  bankruptcy  of  the  claimant  was  decided  in  the  case 
of  Williams  v.  Jlcanl.  140  V.  S.  521),  11  S.  Ct.  885,  which 
also  pointed  out  that  the  mere  fact  that  the  claim  had  its 
foundation  originally  in  international  law  did  not  change 
the  vested  nature  of  the  right  or  make  its  satisfaction  a 
mere  act  of  grace.  There  the  Court  held  that  the  Act  of 
Congress  of  dune  5,  1882,  providing  for  the  distribution 
of  the  unappropriated  remainder  of  the  moneys  paid  by 
Great  Britain  to  the  United  States  under  the  award  of 
the  Geneva  Tribunal  on  the  Alabama  claims,  and  directing 
the  examination  of  the  claims  and  the  payment  of  premiums 
for  war  risks,  was  not  a  mere  donation  but  the  etfectua- 


tion  of  the  payment  of  claims  which  existed  before j  the 
passage  of  the  Act  of  Congress. 

I 

Cummin  ys  v.  Deutsche  Haul:  und  Disco nto  Gescllschafl 
(300  I'.  £.  115).  holds  nothing  to  the  contrary.  There 
the  court  merely  held  that  the  right  of  an  enemy  alielfi  to 
the  return  of  ‘‘the  property  of  which  they  had  been  law¬ 
fully  deprived  bv  exertion  of  the  war  power  of  the  United 
States  made  by  the  Congress”  was  not  such  a  vested  right 
as  to  deprive  the  Congress  of  the  power  to  withdraw  the 
right  to  the  return  of  such  properties,  Mr.  .Justice  Butler 
stating  (at  p.  124)  : 


“We  think  it  clear  that  the  grant  [to  enemy  aliens] 
by  the  Settlement  of  War  Claims  Act  was  made  Us  a 
matter  of  grace*  and  so  was  subject  to  withdrawal]  by 
Congress.**  j 


Whether  and  under  what  circumstances  the  Congress 
lias  power  to  divest  a  claimant  of  a  right  once  vested 
has  no  relation  to  the  question  of  whether  the  right  is 
vested  until  divested  by  Congressional  action.  The  case 
merely  upheld  the  constitutionality  of  a  law  withholding 
the  return  of  seized  alien  property;  it  did  not  even  suggest 
that  no  rights  accrued  to  an  American  under  an  admittedly 
valid  law  providing  for  the  payment  of  his  just  clainjs. 

That  defendant-intervener  does  not  seriously  urge  a  con¬ 
tention  that  the  holders  of  awards  have  not  a  vested  interest 
in  the  fund  is  apparent  from  the  following  statement  in 
its  brief  below: 

j 

“We  do  not,  however,  challenge  plaintiffs*  standing 
in  this  Court  to  request  protection  of  their  interjest 
in  the  fund,  whatever  it  may  be,  against  unlawful 
disbursements  bv  the  Soeretarv  of  the  Treasury** 
(p  12). 
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B.  The  certificate  of  the  Secretary  of  State  that  an  award 
has  been  made  in  favor  of  sabotage  claimants  is  not  con¬ 
clusive  upon  the  Court  which  is  entitled  to  decide  the  conflict¬ 
ing  claims  to  the  fund  appropriated  by  Congress. 

The  chief  argument  advanced  by  defendant-intervener 
below  sought  to  make  it  appear  as  though  any  decision  by 
the  court  as  to  who  is  entitled  to  share  in  the  fund  under 
the  Statute  would  be  an  interference  with  the  treaty  making 
power  of  the  Executive  branch  of  our  Government. 

Intervener's  argument  adopted  by  the  court  below  is  that 
under  Section  2  of  the  Act  of  Congress,  the  legality  of  any 
proposed  disbursement  from  the  special  deposit  account 
must  be  conclusively  determined  by  the  certificate  of  the 
Secretary  of  State:  “*  *  *  The  question  was  one  to  be 

decided  by  the  Secretary  of  State,  and  whether  he  decided 
rightly  or  wrongly  the  court  cannot  prevent  the  payment 
of  the  claims"  ( R.  329). 

Section  2  of  the  Settlement  of  War  Claims  Act  of  192S 
provides : 

“(a  )  The  Secretary  of  State  shall,  from  time  to  time, 
certify  to  tin*  Secretary  of  the  Treasury  the  awards  of 
the  Mixed  Claims  Commission  *  *  * 

( b)  The  Secretary  of  the  Treasury  is  authorized  and 
directed  to  pay  an  amount  equal  to  the  principal  of 
each  award  so  certified  *  * 

Two  things  are  necessary  for  payment: 

(1)  An  award,  i.  e ..  a  valid  award: 

(2)  A  formal  certificate  of  the  Secretary  of  State 
attesting  a  valid  award. 

The  plaintiffs  position  is  that,  by  the  above  quoted  lan¬ 
guage,  the  Congress  merely  intended  that  the  Secretary  of 
State  should  authenticate  the  fact  that  an  award  had  been 
made  ( in  the  same  sense  that  a  Notary  Public  authenti¬ 
cates  the  signature  of  the  grantor),  but  that  it  never  in¬ 
tended  to  vest  in  the  Secretary  of  State  the  power  to  de¬ 
cide  whether  the  authenticated  award  had  been  validly 
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made  or  was  in  excess  of  the  powers  of  the  Com  mission 
itself.  In  other  words,  In*  is  not  called  upon  to  examine 
the  evidence  or  their  jurisdiction  and  to  affirm  or  revise!  the 
awards,  which  he  certifies  to  the  Secretarv  of  the  Treas  irv. 

Defendant-intervener's  contention  amounts  in  substiince 
to  a  claim  that,  by  the  direction  of  Congress  to  the  Secre¬ 
tary  of  State  to  certify  awards,  it  intended  to  give  to  said 
Secretary  of  State  the  sole  and  exclusive  right  to  deter¬ 
mine  the  existence  and  validity  of  any  award  made;  or 
alleged  to  be  made  by  the  Commission. 

The  logical  conclusion  of  intervener's  interpretation 
would  be  to  give  the  Secretary  of  State  the  right  to  issue 
a  certificate  as  to  an  award  which  had  never  in  fact  been 
made  by  the  Commission.  The  Secretary's -certificate  would 
be  conclusive  as  to  the  validitv  of  an  award  even  though 
it  had  admittedly  l>een  forged  by  a  clerk  in  the  office  of  jthc 
American  Agent  of  the  Commission. 

The  mere  statement  of  such  a  possibility  tends  to  negative 
a  Congressional  intent  to  endow  tlx*  Secretary  of  State 
with  any  powers  so  broad. 

Assuming  arf/nnido  that  Congress  might  have  invested 
tin*  Secretary  with  power  so  absolute,  such  a  Congressional 
intent  would  need  language  more  forceful  than  the  color¬ 
less  requirement  of  “certification".  For  if  a  power  j  so 
broad  was  intended  to  be  conferred  upon  tin*  Secretary |  of 
State — if  he  was  to  have  the  final  and  uncontrolled  power 
of  rejection  or  acceptance  of  awards,  as  the  intervener's 
brief  below  suggested  and  as  tin*  opinion  below  assumes ’]  — 
there  was  hardly  any  necessity  for  the  statute  referring!  to 
“awards”  at  all  (or  for  that  matter  for  referring  to  tjhe 
maehinerv  of  a  Commission  to  make  the  awards  to  I  he 
certified  ) . 

We  are  not  called  upon  to  discuss  tin*  question  whether 
Congress  had  the  power  to  provide  for  the  payment  of  any 
claim  found  by  the  Secretary  of  State  to  have  been  justi filed 


*  “Whether  these  claims  were  properly  allowed  or  not  wad  a 
question  to  be  raised  by  the  United  States  and  not  by  individuals 
who  might  be  wronged  by  the  action  of  the  Commission”  (H.  207). 


i 
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and  whether  in  such  case  he  might  have  appointed  a  Mixed 
Claims  Commission  to  enable  him  to  decide  what  claims 
he  deemed  it  proper  to  allow  ami  to  direct  to  he  paid. 

Hut  we  have  no  doubt  that  the  Congress  of  1!)2S  would 
have  been  shocked  and  surprised  if  anyone  had  suggested 
to  them  that  they  were  making  provision  for  payment  at 
the  discretion  of  the  Secretary  of  State. 

If  tin*  Secretary  of  State  has  by  the  Statute  been  vested 
with  t  ho  sole*  power  to  control  disbursement  of  moneys 
out  of  the  Special  Deposit  Account,  he  has  been  vested 
with  a  power,  unusual  in  the  extreme,  and  far  removed 
from  the  normal  functions  of  bis  office. 

Defendant -interveners  have  attempted  to  lend  color  to 
such  a  strained  construction  bv  urging  that  anv  other 
construction  would  create  a  conflict  between  the  executive 
department  and  some  other  branch  of  the  federal  govern¬ 
ment.  They  urged  that,  since  questions  relating  to  the 
validity  of  the  awards  are  matters  of  diplomatic  concern, 
any  other  construction  of  the  statute  would  throw  open  t<> 
the  courts  tin*  question  of  the  propriety  of  diplomatic  ac¬ 
tion  and  result  in  a  conflict  of  construction  between  two 
branches  of  the  government. 

But  this  case  involves  a  conflict  of  claims  to  property, 
of  which  the  Secretary  of  State  was  not  made  the  judge. 
It  involves  the  construction  of  a  treaty  of  which  the  Secre¬ 
tary  of  State  was  not  made  the  judge.  When  such  a  treaty 
is  the  source  of  private  rights,  it  is  peeularlv  the  function 
of  the  courts  to  construe  it  and  safeguard  the  private  right. 

Since  the  primary  question  is  the  intention  of  the  Con¬ 
gress  acting  within  its  admittedly  proper  sphere. — the 
power  to  appropriate  funds, — the  duty  of  the  Court  to 
interpret  that  intent,  even  though  incidentally  such  in¬ 
terpretation  might  differ  from  the  interpretation  of  the 
executive  branch,  is  clear.  The  mere  circumstance  that 
the  executive*  and  the  judicial  branches  may  have  to  con¬ 
strue  tin*  intent  of  a  statute  is  neither  unusual  nor  does  it 
remove  the  matter  into  the  Held  of  diplomacy.  In  a  sense 
courts  are  always  exercising  the  function, — call  it  diplo- 


malic  if  you  will, — of  determining  whether  a  statute j  has 
been  properly  construed  by  the  executive  or  the  individual. 
That  in  fact  is  one  of  t he  most  important  functions  of! our 
federal  courts.  P.ul  the  possibility  of  divergence  of  inter¬ 
pretation  does  not  oust  the  jurisdiction  of  the  Congress  to 
appropriate  funds  in  whatsoever  manner  they  choose  oi[  re- 
move  the  question  of  interpretation  of  legislative  acts  into 
l lie  field  of  diplomacy. 

‘•The  judicial  power  shall  extend  to  all  cases,  in  law 
and  equity,  arising  under  this  Constitution,  the  laws 
of  the  Cnited  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority.*'  Constitution,  Art. 
Ill,  Section  L\  Clause  1. 


The  recognition  of  ihe  unlimited  and  uncontrolled  power 
of  Government  in  the  conduct  of  foreign  affairs  undoubtedly 
gives  Government  tin*  right  and  the  power  to  accept  or  j  re¬ 
ject  the  awards  of  an  international  tribunal. 

The  enactment  of  the  192N  statute  in  no  wise  limited 
that  power  of  the  Kxecutive.  It  could  still  frustrate  the 
possibility  of  an  award  by  refusing  to  submit  the  chjiim 
to  the  Commission  or  by  frustrating  action  thereon  j  by 
refusing  to  appoint  its  Commissioner  or  Cmpire:  but  if  it 
permitted  an  award  to  be  validly  made,  payment  therjeof 
was  controlled  by  the  Statute  of  lbliS. 

The  enactment  of  the  1 5)US  statute  necessarily  limited  (the 
powers  of  the  Kxecutive  in  so  far  as  they  might  allect  the 
special  fund.  For  the  purposes  of  diplomatic  action,  the 
Kxecutive  might  still  alter  or  modify  the  terms  of  {he 
submission  or  even  reject  or  accept  at  pleasure  its  awarjds, 
but.  no  executive  action  might  thereafter  affect  tin*  Com¬ 
mission  for  the  purpose  of  disbursing  funds  from  Ihe 
Special  Deposit  Account,  except  to  the  extent  in  sijeli 
statute  provided. 

The  treaty-making  power  of  the  executive  branch  remains 
unimpaired  within  its  proper  scope,  but  cannot  encroach 
upon  the  legislative  control  of  funds.  Insofar  as  the  <  is- 
lmrsement  of  funds  is  involved,  Congress  remains  supremp. 
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Furthermore,  in  construing  a  kindred  statute  providing 
for  the  issuance  of  a  certificate  bv  the  Secretary  of  State, 
such  certificate  has  been  adjudicated  by  the  courts  as  being 
merely  a  ministerial  act  and  not  conclusive.  Thus,  in 
the  case  of  Orinoco  V.  Orinoco  Iron  Co.,  Fed.  JM»5,  54 
App.  I).  (\  U1S,  the  Orinoco  Company,  Ltd.,  hereafter  called 
“Limited  Company",  had  made,  through  the  United  States 
Government,  a  claim  against  Venezuela  for  indemnity  be¬ 
cause  of  her  illegal  annulment  of  a  certain  concession,  which 
concession  had  vested  in  the  Orinoco  Company,  Ltd.  The 
appellee,  the  Orinoco  Iron  Company,  was  the  lessee  from  the 
Limited  Company  of  mining  rights  and  had  expended 
$175,000  in  exploiting  and  operating  the  mines,  when  the 
Limited  Company  was  thus  ousted.  ]»y  virtue  of  the  Act 
of  February  “7,  ISOti,  chapter  34  (31  U.  S.  C.  547),  all 
monies  received  by  the  Secretary  of  State  from  foreign 
governments  and  other  sources,  must  be  deposited  in  the 
Treasury.  According  to  this  Act,  the  Secretary  of  State  is 
required  to  determine  the  amounts  due  claimants,  and 
certify  the  same  to  the  Secretary  of  the  Treasury,  who  must, 
upon  presentation  of  the  certificates  of  the  Secretary  of 
State,  pay  the  amount  so  found  due.  In  the  footnote  are 
the  provisions  of  law  just  mentioned. 

After  the  payment  was  made  into  the  Treasury  of  the 
United  States,  a  controversy  arose  between  the  receiver  of 
the  Limited  (’ompan.v  and  the  Orinoco  Iron  Company  as  to 
who  was  entitled  to  the  fund  and  tin*  latter  sought  to  have 

‘‘Hereafter  all  moneys  received  by  the  Secretary  of  State 
from  foreign  governments  and  other  sources,  in  trust  for  citizens 
of  the  United  States  or  others,  shall  be  deposited  and  covered 
into  the  Treasury. 

“The  Secretary  of  State  shall  determine  the  amounts  due  claim¬ 
ants.  respectively,  from  each  of  such  trust  funds,  and  certify  the 
same  to  the  Secretary  of  the  Treasury,  who  shall,  upon  the 
presentation  of  the  certificates  of  the  Secretary  of  State,  pay  the 
amounts  so  found  to  he  due. 

“Each  of  the  trust  funds  covered  into  the  Treasury  as  afore¬ 
said  is  hereby  appropriated  for  the  payment  to  the  ascertained 
beneficiaries  thereof  of  the  certificates  herein  provided  for.” 


tlu*  payment  ordered  made  to  it.  The  Secretary  of  Iplate 
refused  to  recognize  the  claim  of  the  Orinoco  Iron  Company 


and  directed  the  payment  of  the  money  to  the  Limited  Com¬ 
pany  and  to  other  persons  designated  by  it,  and  sent  cer¬ 
tificates  to  the  Secretary  of  the  Treasury  for  such  distri¬ 
bution. 

A  balance  of  monev  was  still  in  the  hands  of  the  Treasury 
when  action  was  brought  by  the  Iron  Uompanv  to  have!  this 
balance  paid  to  it. 


The  Court  of  Appeals  of  the  District  of  Columbia 


J 


sus¬ 


tained  the  claim  of  the  appellee*,  holding  that  the  certificate 

of  the  Secretary  of  State  did  not  interfere  with  the  pdwer 

of  the  court  to  declare  the  appellee  entitled  to  an  equitable 

lien  on  the  fund  and  overruled  tin*  contention  of|  tin* 

Secretarv  of  the  Treasure  that  his  dutv  was  merelv  mjinis- 

terial  and  that  he  must  carrv  out  the  behest  of  the  Secre- 

• 

tary  of  State.  In  the  dissenting  opinion  in  that  courtj  tin* 
dissenting  .Judge  stated  that  in  his  opinion  the  Secretary 
of  the  Treasury  could  not  be  enjoined  from  carrying  j  out 
the  determination  which  tin*  Secretary  of  State  was  vested 
with  final  and  exclusive  power  to  make,  especially  as  |  the 
Secretary  of  the  Treasury  was  directed  by  the  statutij*  to 
make  payment  in  accordance  with  that  determination.  In 
fact,  the  dissenting  -Judge  said: 

“If  the  Secretary  of  tin*  Treasury  may  be  enjoined 
from  paying  the  money  to  the  beneficiaries,  it  is  not 
apparent  why  mandamus  would  not  lie  to  compel  pay¬ 
ment  to  tin*  plaintiff'  (  p. 

He  went  further  and  stated  as  follows: 

“Indeed,  if  it  be  true  that  the  Secretary  of  the  Treas¬ 
ury  can  be  enjoined  from  making  the  payments  I  di¬ 
rected  by  the  Secretary  of  State,  then,  as  a  corollary  of 
that  proposition,  it  would  seem  that  the  findings  of  |t he 
Secretarv  of  State  mav  be  controlled  and  directed  bv 
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the  judicial  department  of  the  government"  (  p.  »i. 

The  majority  of  that  court  did  not  agree  with  his  conten¬ 
tion,  and  the  holding  of  the  majority  was  affirmed  by  (the 
United  States  Supreme  Uourt  in  Mellon  v.  Orinoco  Iron  fj’o.. 


no 


266  V.  S.  121.  Chief  Justice  Taft  used  the  followin';  lan¬ 
guage  (pp.  125,  126)  : 

“We  consider  this  question  to  he  already  settled  by 
the  decision  of  this  court  against  the  government  con¬ 
tention. 

“In  Houston,  Secretary  of  the  Treasury  v.  Orm.es, 
252  l*.  S.  460,  40  S.  Ct.  261),  Congress  had  appropriated 
si. 200  to  pay  a  claim  found  by  the  Court  of  Claims  to 
he  due  to  one  Susan  Sanders.  This  was  a  suit  brought 
hy  one  who  claimed  an  equitable  lien  for  attorney's 
fees  upon  the  amount  thus  appropriated,  to  enjoin 
the  Secretary  of  the  Treasury  and  the  Treasurer  of 
the  United  States  from  paying  the  amount  due  oil 
that  lien  to  the  person  named  in  the  appropriation, 
and  to  require  them  to  pay  the  sum  claimed  to  a  re¬ 
ceiver  in  the  suit  pending  the  hearing  and  to  accept 
the  receipt  of  the  receiver  as  in  full  acquittance  of 
the  government  from  the  parties  to  the  suit  for  the 
amount  paid  him.  The  court  in  that  case  said  Ip. 
472  (40  S.  Ct.  270 )  )  : 

*ln  the  present  case  it  is  conceded,  and  properly 
conceded,  that  payment  of  the  fund  in  question  to 
the  defendant  Sanders  is  a  ministerial  duty,  the  per¬ 
formance  of  which  could  he  compelled  hy  mandamus. 
But  from  this  it  is  a  necessary  consequence  that  one 
who  has  an  equitable  right  in  the  fund  as  against 
Sanders  may  have  relief  against  the  otlicials  of  the 
Treasury  through  a  mandamus  writ  of  injunction, 
or  a  receivership  which  is  its  equivalent,  making 
Sanders  a'  party  so  as  to  hind  her  and  so  that  the 
decree  may  afford  a  proper  acquittance  to  tin*  gov¬ 
ernment.  The  practice  of  bringing  suits  in  equity 
for  this  purpose  is  well  established  in  the  courts  of 
the  District.  Sanborn  v.  Muxirell,  IS  App.  I).  C. 
245:  Horers  v.  Consent,  24  App.  I).  C.  551,  562: 
Jones  v.  Rutherford,  26  App.  1).  C.  114:  Parish  v. 
McGoiran,  21)  App.  1).  C.  1N4:  s.  c.  on  appeal.  Mr- 
Ooiran  v.  Parish,  227  U.  S.  2S5,  21)5.  Confined,  as 
it  necessarily  must  he,  to  cases  where  the  officials 
of  the  government  have  only  a  ministerial  duty  to 
perform,  and  one  in  which  the  party  complainant 
has  a  particular  interest,  the  practice  is  a  con¬ 
venient  one,  well  supported  hy  both  principle  and 
precedent.'  ” 


In  fact  in  construing  the  Act  of  February  27,  ISOfij  Jus¬ 
tice  Holmes  in  Le  Crane  v.  McAdoo,  253  r.  S.  217,  jsaid : 
“It  is  thought  that  Congress  hardly  can  have  sought  to 
confer  judicial  powers  upon  the  Secretary  of  State." 

In  the  case  now  before  the  Court,  the  Statute,  Section 
2  (a)  of  the  Settlement  of  War  Claims  Act,  does  notj  con¬ 
tain  the  language  of  the  statute  under  consideration  in 
the  Orinoco  case,  supra. 

The  Statute  in  the  Orinoco  case  seemed  to  permit  jsome 
possible  discretion  in  the  Secretary  of  State,  namely!,  the 
Secretary  of  State  shall  determine  the  amount  due  cjlaim- 
ants  respectively  from  each  of  such  trust  funds  (to  wits,  the 
trust  funds  represented  by  monies  received  from  foreign 
governments ) . 

...  I 

In  the  present  statute ,  no  such  discretion  is  rested  in 
him.  When  he  receives  from  the  Commission  eopiijs  of 
the  awards,  it  is  his  duty  to  certify  the  same  withoutj  fur¬ 
ther  question  and,  therefore,  as  held  in  EUf  v.  Cerkins  i ( 307 
C.  S.  325),  a  passport  case  raising  a  question  of  lav|",  he 
is  subject  to  a  declaratory  judgment  as  to  the  rights  of  the 
various  claimants  to  the  special  deposit  fund. 

II is  duties,  in  this  respect,  have  thus  been  interpreted 
as  purely  ministerial  and  subject  to  mandamus  in  Jansken’s 
“Das  Amerikanische  Freigabe-desetz",  page  74. 

Justice  Hailey,  referring  to  the  Orinoco  case,  regarded 
that  case  as  distinguishable,  upon  the  ground  that  merely 
the  ownership  of  a  claim  was  involved  and  not  the  pro¬ 
priety  of  the  allowance  of  the  claim. 

This  distinction  seems  wholly  without  foundatioi)  in 
law  or  in  fact.  The  question  at  issue  is,  just  as  it  jwas 
in  the  Orinoco  case,  a  question  of  property;  a  questioji  of 
the  right  of  certain  claimants  as  against  certain  either 
claimants  to  be  paid,  out  of  an  existing  fund,  an  acjtual 
sum  of  money. 

In  the  Orinoco  case,  the  Supreme  Court  of  the  United 
States  held  that  the  final  determination  of  the  righj  to 
property  as  between  different  classes  of  claimants  belonged 
to  the  judicial  and  not  to  the  executive  branch  of  j  the 
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Government,  and  that  neither  the  executive  nor  tin*  legis¬ 
lative  branch  could  lawfully  Ik*  permitted  to  pre-judge 
the  judicial  determination  of  this  question  by  turning  over 
the  money  beforehand  to  one  of  tin*  claimants. 

The  Secretary  of  State,  as  a  member  of  the  Executive 
Department,  should  not  be  permitted  to  forestall  the  judicial 
determination  of  this  question  indirectly  under  the  guise 
of  u  treaty  interpretation,  any  more  than  he  should  be 
permitted  to  do  it  directly.  In  fact,  the  Secretary  did  not 
purport  to  interpret  the  Treaty,  for  he  signed  his  name  to 
Ihe  certificates  of  awards  which  had  been  signed  by  tin* 
I’mpiro  and  the  American  rommissioner  only  a  few  hours 
before. 


C.  A  fortiori  is  such  a  certificate  not  controlling  when  made 
with  knowledge  of  contemplated  resort  to  the  courts  and  after 
actual  filing  of  the  bill. 


Tin*  complaint  in  this  action  was  tiled  the  day  after  the 
awards  were  granted,  October  31,  1039.  at  0:05  A.  M.  I  R. 
302)  and  served  on  tin*  Secretary  of  the  Treasury  at  0:35 
A.  M.  (  R.  302l.  The  I'nited  States  .Marshal  tried  to  effect 
service  that  same  morning  upon  the  Secretary  of  State  by 
delivering  a  copy  to  Green  11.  llackworth,  tin*  Legal  Ad¬ 
viser  I  R.  302 1 .  At  tin*  time  of  the  service,  said  Marshal 
stated  the  purpose  of  his  visit.  This  was  at  0:50  A.  M. 
on  October  31st.  lie  was  told  that  Mr.  llackworth  would 
not  accept  service  until  tin*  following  day  <  R.  302).  Said 
Marshal,  however,  succeeded  in  effecting  service  at  3:15 
I\  M.  i  R.  332),  but  in  the  meantime,  tin*  certificates,  a  copy 
of  one  of  which  is  to  in*  found  at  page  333  of  the  Record, 
wore  executed,  presumably  between  0:50  A.  M.  and  the  time 
of  tin*  delivery  thereof  to  the  Secretary  of  the  Treasury  at 
2:15  1*.  M.  on  that  day  I R.  302). 

Before  the  process  was  thus  served,  the  Secretary  of  State 
and  the  Secretary  of  the  Treasury  had  been  notified  by 
letter  tinted  the  25th  dav  of  Ootolter.  1030.  sent  to  them 


respectively  on  that  day,  that  the  plaintiff  would  l|>ring 
suit  and  ask  for  an  injunction  (R.  303,  305,  306). 

Prior  to  that  day,  on  June  23,  1930,  there  was  sent  to  the 
Secretary  of  the  Treasury,  and  received  by  him,  the  protest 
by  the  plaintiff  ( R.  303.  307,  309,  312)  against  the  decision 
granting  the  awards. 

Mr.  Hack  worth  does  not  dispute  these  facts  but  niakes 
the  claim  that  lie  did  not  know  and  that  the  Secretary  of 
State  did  not  know  that  an  injunction  against  the  issuance 
of  the  certificates  would  be  applied  for,  because  the  letter 
stated  “an  intention  to  commence  an  action  ‘to  enjoin}  the 
payment  of  awards’”  (R.  312).  In  other  words,  the  lejtters 
did  not  specifically  state  that  an  action  would  be  brotaght 
to  enjoin  the  certification. 

Justice  Hailey,  in  his  opinion,  stated  that  before  the  tiling 
of  the  complaint,  the  Secretary  of  State  had  already  i  cer¬ 
tified  the  awards  to  the  Secretary  of  the  Treasury.  Justice 
Hailey  has  admitted  his  inadvertent  error  and  states  that, 
if  he  had  the  power  to  correct  the  opinion,  he  would  have 
modified  the  wording  to  state  that  after  the  filing  of  the 
complaint,  but  before  the  service  of  the  summons  and  com¬ 
plaint  upon  the  Secretary  of  State,  the  Secretary  of  State 
hail  certified  to  the  Secretary  of  the  Treasury  ( R.  334 )|. 

Justice  Hailey  dismissed  the  complaint  as  against]  the 
defendant  Hull  on  the  ground  that  the  complaint,  haying 
been  filed  after  the  certification,  the  action  was  moot  a|s  to 
him.  Of  course,  this  is  now  clearly  erroneous,  because, 
under  Rule  3  of  the  Federal  Rules  of  Civil  Procedure,  the 
action  is  deemed  commenced  by  the  filing  of  the  summons 
and  complaint. 

Furthermore,  the  Secretary  of  State  having  been  in¬ 
formed  that  this  action  for  an  injunction  would  be  brought 
against  him,  and  the  Marshal  having  duly  informed  Ihim 
before  the  certification  that  he  was  desirous  of  serving 
process  upon  him,  the  plaintiffs  are  entitled,  if  their  suit 
is  meritorious,  to  have  the  statu  ft  quo  restored  as  of  the 
time  of  the  commencement  of  the  action  ( Tea- as  .V.  O.  R. 
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Co.  v.  Xorthftidc  Belt  Jit/.  Co.,  276  1’.  S.  475 1.  There  Mr. 
.Justice  Brandeis  said  (at  p.  470): 

“For  where  a  defendant,  with  notice  of  the  li  1  i ntr 
of  a  hill  for  an  injunction,  proceeds  to  complete  tin* 
acts  sought  to  he  enjoined,  the  court  may,  by  manda¬ 
tory  injunction,  compel  a  restoration  of  the  status  quo. 
Tucker  V.  l/otntrd,  12S  Mass.  5(51,  565:  Totru  of  J’lut fe¬ 
rtile  v.  Catena  <(•  Southern  Wisconsin  /*.  li.  Co.,  45 
Wise.  41)5,  50(5-507.” 

D.  The  Court  had  jurisdiction  to  entertain  this  action. 

It  has  been  decided  by  tin*  Supreme  Court  of  the  United 
States  that  where  an  international  tribunal  exceeds  its 
power,  the  municipal  court  is  privileged  to  adjudicate  to 
that  effect. 

In  CoMct/t/s  v.  Vasse,  1  lVlors  11)5,  -Justice  Story  held 
that  to  the  extent  that  a  commission  acted  within  its 
jurisdiction,  its  decisions  were  final  and  conclusive;  but 
in  so  far  as  it  decides  in  matters  beyond  its  jurisdiction, 
its  acts  were  not  li na  1  and  conclusive  but  were  subject  to 
review  by  the  municipal  courts. 

In  Standard  Murine  Ins.  Co.  v.  Westchester  Ins.  Co.,  11) 
Fed.  Supp.  554.  affirmed  1)5  Fed.  lM,  28(5,  Judge  Knox,  refer¬ 
ring  to  the  fact  that  tin*  Supreme  Uourt,  in  the  ('omeqt/s 
case,  had  held  that  the  award  of  the  Commissioners  did  not 
bar  an  action  to  review  the  acts  of  the  Commissioners,  in 
so  far  as  they  exceeded  their  jurisdiction,  stated  ( p.  558)  : 

“If  the  decision  of  the  Florida  commission  were  con¬ 
clusive  against  Vasse,  the  Supreme  Court  would  not 
have  gone  into  the  merits  of  his  claim.  However,  it 
proceeded  to  do  so.” 

Similarly,  in  F remit  v.  Baehe,  14  lVters  1)5,  a  board  of 
commissioners,  under  the  treaty  with  France,  attempted  to 
decide  who  was  the  owner  of  an  award  granted  by  the 
commissioners  against  France.  The  court  held  that  the 
decision  of  the  board  between  contlicting  claimants  was 
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not  conclusive,  and  the  question  of  the  respective  titles  to 
the  claim  was  fully  open  to  be  adjudicated  by  the  clourt. 
The  language  of  the  court  is  as  follows  ( p.  97)  : 

“Two  questions  have  been  presented  for  consideration 
here:  1.  Is  the  decision  of  the  commissioner^  ap- 


cluded  by  the  decision  of  the  commissioners,  is  the 
appellant,  upon  the  testimony  in  the  record,  entitled 
to  relief? 


I'pon  the  first  question  the  court  have  entertained 
no  doubt.  This  case  cannot,  we  think,  be  distinguished 
from  the  cases  of  Comeg ys  v.  Vasse,  1  Pet.  212,  and 
Sheppard  and  others  v.  Taylor  and  others,  5  Pet.j  710. 
Tt  has  been  argued  on  the  part  of  the  appellee  j  that 
these  cases  were  decided  under  the  treaty  with  Spain, 
and  that  the  language  of  that  treaty,  and  of  the  act  of 
congress  creating  the  board  of  commissioners  undfr  it, 
differs  materially  from  the  treaty  and  act  of  Congress 
under  consideration,  when  defining  the  powers  of  the 
board.  It  is  true  that  there  is  a  difference  in  the  words 
used,  but  in  our  judgment  they  mean  the  same  thing. 
The  rules  by  which  the  board  is  directed  to  govern  it¬ 
self  in  deciding  the  cases  that  come  before  it,  an4  the 
manner  in  which  it  was  constituted  and  organized, 
show  llie  purposes  for  which  it  was  created.  It  was 
established  for  the  purpose  of  deciding  what  claims 
were  entitled  to  share  in  the  indemnity  promised  by 
the  treaty:  and  they,  of  course,  awarded  the  amount 
to  such  person  as  appeared  from  the  papers  before 
them  to  be  the  rightful  claimant.  But  there  is  nothing 
in  the  frame  of  the  lair  establishing  this  board.  c| r  in. 
the  manner  of  constituting  and  organizing  it,  that 
would  lead  us  to  infer  that  larger  powers  were  intended, 
to  be  giren  than  those  conferred  upon  the  commis¬ 
sioners  under  the  Spanish  treaty.  The  plea,  therefore, 
put  in  by  the  defendant  in  bar  of  the  complainant's 
bill,  cannot  be  sustained,  and  the  case  is  fully  open 
before  this  court  upon  its  merits.”  (Italics  ours.) 

To  the  same  effect  sec: 

Jndson  v.  Corcoran,  17  How.  012: 

Y1I  Moore,  Digest,  $1072,  page  30. 


In  Colombia  v.  Cnuca  Co.,  11)0  r.  S.  524,  '!?*  S.  Ct.  704. 
tin*  ( 'ourt  said  l  p.  70(>  i  : 

“It  is  for  us  to  determine  tin*  scope  of  the  commis¬ 
sion,  whatever  may  have  been  its  own  finding  with 
regard  to  its  powers.** 

There  is  no  doubt  that  tin*  court  has  power  to  construe 
both  the  treaty  provisions  and  the  statutory  provisions 
under  which  rights  asserted  by  the  plaintiff  have  their 
foundation  and  to  determine  whether  those  provisions  have 
been  properly  executed. 

Defendant-intervener,  while  recognizing;  the  accuracy  of 
the  principle,  seeks  to  limit  its  application  to  cases  where 
tin*  excess  or  abuse  of  power  did  not  involve  tin*  construc¬ 
tion  of  a  treaty  or  the  interpretation  of  a  treaty  by  tin* 
executive  branch  of  the  government. 

That  the  mere  fact  that  a  treaty  is  involved  does  not  bar 
the  judiciary  from  determining  the  limit  and  extent  of 
the  powers  conferred  by  the  treaty  is  obvious  from  the 
Constitution  of  the  I'nited  States  itself,  providing  (Art. 
Ill,  Section  2,  ( *1.  1  i  : 

“The  judicial  power  shall  extend  to  all  cases,  in  law 
and  equity,  arising  under  this  Constitution,  the  Laws 
of  the  I'nited  States,  and  Treaties  made  or  which 
shall  be  made  under  their  authority.’* 

We  can  see  no  distinction  between  an  excess  of  power 
arising  from  a  decision  as  to  an  incidental  point  not  sub¬ 
mitted  (such  ns  tin*  ownership  of  the  claim  itself)  and  one 
arising  from  the  fact  that  the  Commission  itself  was 
functus  officii >  to  lake  any  action  whatsoever  upon  the  claim. 
No  problem  of  foreign  relations  or  its  interpretation  is  in¬ 
volved  in  either  case  other  than  the  basic  problem,  in  both 
cases,  of  how  far  the  treaty  justilied  action  by  the  tribunal. 
It  would  be  strange  indeed  if  it  were  held  that  a  court  had 
the  power  to  say  that  an  international  tribunal  had  no 
power  to  decide  one  of  several  facts  found,  while  closing 
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its  eyes  to  the  more  serious  question  of  whether  it  had 
power  to  find  any  fact  at  all. 

Fundamentally,  defendants*  and  defendant-intervener’s 
arguments  are  based  upon  the  assumption  that  the  execu¬ 
tive  department  was  to  be  the  sole  judge  of  the  ex  ten!  of 
the  powers  conferred  upon  the  Commission  under  the  liO^l! 
agreement,  established  under  the  Treaty  of  Berlin-j-an 
assumption  which  we  have  already  shown  to  be  wholly  un¬ 
founded.  Once  that  assumption  has  been  exploded,  there  is 
no  basis  whatsoever  for  the  claim  that  a  Court  cannot  [de¬ 
termine  whether  or  not  the  award  was  beyond  the  Clrnn- 
mission’s  jurisdiction. 

The  holding  for  which  defendant-intervener  contends 
would  deprive  the  Congress  of  its  constitutional  po\ver 
and  right  to  appropriate  the  public  funds  to  whomsoever 
and  under  whatsoever  circumstances  it  deemed  tit.  j  A 
Court,  we  submit,  should  be  loath,  in  the  absence  of  cljear 
and  explicit  language,  to  hold,  in  effect,  that  Congress  had 
appropriated  this  fund  to  be  disbursed  at  the  whim  |  of 
the  executive  department.  I 

II. 

I 

The  awards  are  void  if  the  Commission  exceeded 
the  power  conferred  by  the  terms  of  the  agreement. 

Since  the  object  of  international  arbitration  is  to  llay 
a  foundation  for  voluntary  future  action  by  the  high 
contracting  parties,  and  since  the  success  of  any  future 
voluntary  action  upon  the  basis  of  an  award  is  neces¬ 
sarily  dependent  upon  willing  acquiescence  in  the  pro¬ 
priety  of  the  award,  either  party  may  at  any  time  before 
final  determination  withdraw  from  proceedings  not  in 
strict  conformitv  with  the  original  submission. 

•  *  j 

The  power  to  withdraw  at  will  from  a  submission  to  arbi¬ 
tration  is  recognized  even  in  private  arbitrations  i  People 
ex  rel.  The  Union  In*.  Co.  of  Philadelphia  v.  A  ash,  ill 
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N.  Y.  310)  and  should  a  fortiori  bo  true  in  international 
arbitrations. 

To  the  student  of  international  affairs  and  the  science  of 
government,  the  result  is  highly  desirable,  since  the  effect 
of  an  award  in  inritum  may  Ik*  likely  to  aggravate  the 
relations  between  otherwise  friendly  governments  and  serve 
no  useful  purpose. 

The  principle  of  limited  jurisdiction  is  recognized  by  the 
following  authorities  : 

In  Administrative  Decision  No.  II,  .lodge  Parker  con¬ 
ceded  that  the  Mixed  Claims  Commission,  United  States 
and  Germany,  was  a  tribunal  of  limited  jurisdiction.  He 
said  (  p.  5 )  : 

“This  Commission  was  established  and  exists  in  pur¬ 
suance  of  the  terms  of  the  Agreement  between  the 
United  States  and  Germany  dated  August  10,  1022. 
Here  are  found  the  source*  of,  and  limitations  upon, 
the  Commission's  powers  ami  jurisdiction  in  the  dis¬ 
charge  of  its  task  of  determining  the  amount  to  Ik*  paid 
bv  Germany  in  satisfaction  of  her  financial  obligations 
to  the  United  States  and  to  American  nationals  under 
the  Treaty  of  Berlin.** 

In  Oppenheim,  International  Law,  5th  Ed.,  Yol.  2,  page 
28.  the  following  is  stated : 

“The  first  is  that  their  jurisdiction  is  essentially 
grounded  in  the  will  of  the  parties  as  expressed  in  the 
compromise  or  in  the  general  arbitration  treaty  and 
that  an  award  in  the  excess  of  the  power  conferred 
upon  them  is  null  and  void  as  having  no  legal  basis 
whatever.” 

In  Ralston,  The  Law  and  Procedure  of  International 
Tribunals,  §51,  pages  42,  43,  the  following  is  likewise 
stated : 

“51.  .Jurisdiction  to  Grant  Particular  Relief. 
— The  third  question  involved  in  the  application  of 
the  word  ‘jurisdiction*  is,  had  the  court  the  right  to 
grant  the  particular  award  asked  for  or  given  by  it 
in  the  case  before  it?  In  the  nature  of  things,  arbitral 
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courts  have  very  rarely  so  far  exceeded  their  acknowl¬ 
edged  power  in  this  regard  that  their  actions  jiave 
been  the  subject  of  later  challenge.  Nevertheless  cjases 
of  having  done  so,  exist. 

“In  the  judgment  of  the  United  States,  the  King 
of  the  Netherlands  exceeded  his  power  as  an  arbitrator 
and  undertook  to  act  as  a  mediator  in  the  case  ofj  the 
Northeastern  Boundaries.  This  country,  therefore!  re¬ 
fused  to  carry  out  the  decision  as  it  constituted  a|  de¬ 
parture  from  the  powers  of  the  arbitrator,  and  Gjreat 
Britain  joined  in  waiving  the  award.  The  same  asser¬ 
tion  was  made  as  to  the  award  in  the  ('hamizal  case 
with  Mexico. 

“The  direct  point  we  have  under  consideration  jwas 
presented  to  tin*  Hague  Permanent  Court  of  Arbitra¬ 
tion  in  the  Orinoco  hippimj  Corn-pan  if  case.  By!  the 
treaty  referring  this,  according  to  the  opinion  of  I  the 
court,  Venezuela  and  the  I’nited  States  had  ‘at  least 
implicitly  agreed,’  that  ‘vices  involving  the  nullity  of 
an  arbitral  decision,  were  excessive  exercise  of  juris¬ 
diction  and  essential  error  in  the  judgment  ( e.i-aaxm 
da  poder  if  error  c-scnaial  an  cl  folio),  and  the  Putted 
States  had  alleged  excessive  exercise  of  jurisdiction 
and  numerous  errors  in  law  and  fact  equivalent)  to 
essential  error.  The  court  remarked  that, 

excessive  exercise  of  power  may  consist,  not  alone  in 
deciding  a  question  not  submitted  to  the  arbitrators, 
but  also  in  misinterpreting  the  express  provisions 
of  the  agreement  in  respect  of  the  way  in  which  tjiev 
are  to  reach  their  decisions,  notably  with  regard!  to 
the  legislation  or  the  principles  of  the  law  to i  be 
applied. 

1 

“it  has  rarely  been  possible  for  local  courts  or  hny 
other  bodies  to  review  international  awards  with  the 
ideas  of  determining  whether  or  not  the  arbitral  court 
had  exceeded  its  power  in  granting  the  award.  Never¬ 
theless  such  an  occasion  arose  in  the  case  of  Colombia, 
v.  Caura  Com  pan  if.  In  this  case  the  Supreme  Cojirt 
of  the  i’nited  States  said: 

The  main  and  serious  question  of  the  case!  is 
whether  the  scope  of  the  submission  was  exceeded 
by  any  items  of  the  award.  *  *  *  The  only  fair  wjay 
is  to  take  the  language  (of  the  arbitral  agreement) 
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in  its  natural  sense,  not  straining  it  either  way. 
*  *  *  It  is  for  us  to  determine  the  scope  of  the  com¬ 
mission,  whatever  may  have  been  its  own  finding 
with  regard  to  its  powers.  When  its  powers  are 
established  we  are  not  called  upon  to  revise  any 
finding  that  could  have  been  made  without  going 

l>evond  the  line  which  we  lav  down.” 

•  • 

In  Lammasch,  “Ilandbuch  des  Yoelkerrechts”,  Schieds- 
gerichtsbarkeit,  pages  212,  213,  the  following  is  a  transla¬ 
tion  of  a  statement  of  the  author: 

‘‘If  the  arbitrator  exceeds  his  powers,  his  verdict  is 
null  and  void  as  an  award,  *  *  V* 

In  Ralston's  article  on  International  Awards  the  follow¬ 
ing  language  is  used  ( Va.  Law  Review,  Yol.  15,  p.  8): 

"It  must  he  recognized  that  an  airard  which  goes 
hegond  tin-  terms  of  the  com  promise  is,  to  such  e-rtent, 
null  and  void.  It  was  the  belief  of  the  United  States 
in  the  case  of  the  Northeastern  Roundaries  that  the 
King  of  the  Netherlands  exceeded  his  power  as  an 
arbitrator  and  undertook  to  act  as  mediator.  The 
United  States,  therefore,  refused  to  carry  out  the  de¬ 
cision  as  a  departure  from  the  powers  of  the  arbi¬ 
tratin',  and  Great  Britain  joined  in  waiving  the  award.” 
{Italics  ours.  | 


III. 

The  Mixed  Claims  Commission  as  constituted  be¬ 
fore  and  as  allegedly  constituted  after  the  retire¬ 
ment  of  the  German  Commissioner  exceeded  its  juris¬ 
diction. 

A.  After  a  final  award  dismissing  the  sabotage  claims  had 
been  made,  a  new  and  different  award  cannot  be  made,  except 
on  the  consent  of  both  contesting  sovereigns. 

On  October  16.  1930,  an  award  was  made  dismissing  the 
claims  of  the  sal>otage  claimants  (R.  224,  260).  No  action 
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could  be  taken  with  respect  to  said  awards  except  U}|on 
the  consent  of  both  contesting  sovereigns,  and  no  such 
sovereign  consent  was  in  fact  given.  On  the  contrary,  i  he 
German  Government,  from  first  to  last,  protested  any 
further  action  on  said  claims  on  the  ground  that  the  Mixed 
Olainis  Commission  was  functus  officio  as  to  said  claims. 
Cnder  such  circumstances,  a  new  ami  different  aw«4rd 
would  have  been  void  as  in  excess  of  power,  even  if  the 
German  Commissioner  had  consented  to  the  new  awaird, 
because  the  German  Commissioner  had  no  power  to  bind 
his  government  beyond  the  terms  of  the  original  agreement 
of  submission.  Agents  of  sovereign  powers  have  no  author¬ 
ity  to  bind  their  sovereigns  in  inritum  to  acts  in  excess 
of  power  localise  their  function  on  such  a  tribunal  is  al¬ 
ways  limited  bv  the  terms  of  the  submission.  Even  tlijeir 
participation  in  a  decision  purporting  to  construe  I  In*  terms 
of  the  submission  cannot  bind  their  respective  sovereigns 
over  their  announced  protest. 

The  authorities  are  clear  that  a  final  award  is  subject  to 
revision  only  on  the  consent  of  the  contesting  sovereign^,* 
and  the  facts  of  this  case  furnish  abundant  reason  why 
this  should  In*  so. 

Submission  to  arbitration  does  not  imply  an  indefinite 
number  of  applications  to  reopen  awards:  here  two  wjere 
denied  before  a  third  was  granted  nine  years  after  jtlie 
original  awards  and  before  a  tribunal  of  changing  jjer- 
sonnel. 

Submission  to  arbitration  shall  not  subject  the  con¬ 
testing  sovereigns  to  the  possibility  that  an  award  will 
be  changed  after  nine  years  by  another  umpire:  here  jt he 
award  was  changed  by  the  third  umpire  appointed  to  seijve. 
While  not  questioning  the  bona  tides  of  any  umpire!  in 
these  cases,  the  possibility  of  abuse  is  fraught  with  grave 

*  In  private  arbitrations  when  an  award  has  been  delivered, 
the  arbitrators  have  no  power  to  re  judge  the  case  or  ajter 
the  award  nor  perfect  it  by  executing  a  supplemental  award. 
Flannery  v.  Sahagian ,  134  X.  Y.  i>5,  31  X.  E.  319:  Jlcrbstl  v. 
Ha  gainers,  137  X.  Y.  290.  33  X.  E.  315. 

i 

i 

I 
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danger.  Since  the  United  States  was  given  the  power 
to  appoint  a  successor  umpire,  there  would  he  nothing  to 
prevent  another  administration,  nine  years  hereafter,  to 
appoint  a  successor  umpire  in  the  hope  or  expectation  (or 
on  the  mere  oil  chance)  that  he  might  disagree  with  the 
alleged  sabotage  awards  made  in  1939. 

The  Commission  which  dismissed  the  claims  only  did  so 
after  pointing  out  that  fraud  and  perjury  permeated  the 
evidence  adduced  by  ln>th  sides  ( R.  261-265). 

If  a  successor  may  set  aside  his  conclusions  nine  years 
later  on  the  ground  of  fraud,  the  uncertainty  of  interna¬ 
tional  arbitration  may  be  so  great  as  to  impair  its  use¬ 
fulness  in  the  eyes  of  sovereign  powers. 

Finality  of  litigation  is  in  the  public  interest  as  between 
private  litigants. 

The  need  for  finality, — so  as  not  to  exacerbate  open 
wounds  ami  unnecessarily  inflame  public  opinion, — is  a 
hundred-fold  more  vital  in  the  interest  of  international 
peace*  when  the  litigation  is  carried  on  in  the  names  of 
sovereign  powers. 


ill  Authorities  to  the  effect  that  a  different  award  is 
possible  only  on  consent  of  both  sovereigns. 


In  Hyde  on  International  Law,  the  following  language 
appears  <  p.  157),  Volume  Two: 

“The  decision  of  an  international  tribunal  over  mat¬ 
ters  as  to  which  it  is  made  the  supreme  arbiter  is  said 
to  be  final,  and  not  the  subject  of  revision,  except  by  the 
consent  of  the  contesting  sovereigns.** 

In  the  Cerruti  case  ( Italy  v.  Colombia ) ,  10  Rev.  du  Droit 
Pub.  523,  526,  President  Cleveland  was  the  arbitrator. 
The  Colombian  Government  protested  against  Article  5  of 
the  award.  Secretary  of  State  Sherman  replied  to  the 
Colombian  Minister,  May  0,  1897  (For.  Rel.  1898,  pp.  250, 
251)  : 

“The  President  of  the  United  States,  whether  he  be 
the  individual  who  acted  as  arbitrator,  or  his  successor 
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in  cilice,  became  under  any  circumstances,  functus 
officio,  so  far  as  the  arbitration  was  concerned.  Upon 
the  rendition  of  his  award  and  could  not  undertake  to 
reopen  the  arbitration  and  reconsider  the  award  under 
any  just  view  of  the  powers  conferred  upon  hint  as 
arbitrator  by  the  protocol  under  which  he  acted.  Should 
the  parties  to  the  arbitration  invite  the  reconsideration 
of  the  award  in  question,  in  whole  or  part,  orj  re¬ 
quest  its  interpretation  in  any  respect,  that  could  only 
be  accomplished  by  a  new  submission  and  arbitration.” 

To  this  effect  see  also  Claim  of  Manuel  ile  ('ala,  2  Moqre's 
International  Arbitrations,  1273-4. 

Ln  the  Claim  of  Benjamin  Weil ,  2  Moore's  International 

Arbitrations,  1324,  7  Moore's  Digest,  63-8,  an  award  in  favor 

of  claimant  Weil  had  been  made  bv  the  United  Staltes 

« 

and  Mexican  (Haims  Commission  of  1S6S. 

Upon  an  application  for  rehearing,  the  Umpire  refused 
the  motion  on  the  ground,  as  stated  in  Moore's  Int.  Arb., 
Vol.  TI,  p.  1320: 

.4*  *  *  (i)  that  he  had  no  right  to  consider  any 
evidence  besides  ‘that  which  had  already  been  before 
the  commissioners,  had  been  examined  by  them,  ^uid 
transmitted  to  the  umpire*:  (.2)  that,  as  he  had  alreiady 
examined  that  evidence  with  all  the  care  of  wliicln  he 
was  capable,  it  was  not  likely  that  a  re-exam inatiorj  of 
it  would  alter  his  opinion;  (3)  that  as  his  decisions 
had,  without  his  wishes  being  consulted,  been  made 
public,  and  as  then  "'ere  known ■  by  the  convention  to 
be  final  and  without  appeal,  it  was  probable  that  they 
had  been  made  the  basis  of  transactions  which  an  al¬ 
teration  or  reversal  of  them  might  seriously  prejudice; 
and  (4 1  that,  in  his  opinion,  the  provisions  of  the 
convention  in  effect  debarred  him  from  rehearing  cases 
which  he  had  already  decided,  and  deprived  each  gov¬ 
ernment  of  the  right  to  expect  that  any  claim  should 
be  reheard."  (Italics  ours.) 

In  Frelinghuyscn  v.  Key,  110  U.  S.  63,  which  was  an 
action  by  the  assignee  of  part  of  the  Weil  claim  to  man¬ 
damus  tin*  Secretary  of  the  Treasury  to  pay  the  award. 


Chief  Justice  Waite  of  the  Supreme  Court,  in  holding  that 
a  defense  of  new  negotiations  was  sufficient,  said  at  page 


“As  between  the  United  States  and  Mexico,  the 
awards  are  final  and  conclusive  until  set  aside  by 
agreement  between  the  two  governments  or  otherwise. 
Mexico  cannot,  under  the  terms  of  the  treaty,  refuse  to 
make  the  payments  at  the  times  agreed  on  if  required 
bv  the  United  States.  This  she  does  not  now  seek 
to  do." 

This  language  was  approved  in  Bognfon  v.  Blaine ,  139 
U.  S.  306,  321-2  (1891). 

In  Ralston,  The  Law  and  Procedure  of  International 
Tribunals,  §371,  pp.  207-8,  the  following  is  stated: 

“371.  Rehearing*  and  revision. — Rehearings  have 
been  repeatedly  refused  by  umpires,  either  of  their  own 
decisions  or  of  those  of  their  predecessors,  such  being 
also  the  stand  taken  by  the  commission  appointed  pur¬ 
suant  to  the  treaty  of  Guadalupe  Hidalgo,  and  it  being 
said  by  Baron  Blanc  of  the  Spanish-American  Claims 
Commission  that  he  did  not  consider  himself  ‘empow¬ 
ered  to  review  the  formal  decisions  of  the  precedent 
umpires,  such  decisions  being  essentially  definitive,  ac- 
eoring  to  international  usages'.  The  subsequent  umpire 
of  the  same  commission.  Count  Lewenhaupt.  appears  to 
have  entertained  the  same  view. 

The  position  of  Count  Lewenhaupt  upon  the  general 
subject-matter  was  set  out  more  at  large  in  his  opinion, 
wherein  he  said : 

‘The  umpire  is  of  opinion  that  the  rule  generally 
adopted  by  courts  of  arbitration  is,  that  the  umpire 
has  no  discretionary  power  to  set  aside  his  own  de¬ 
cisions;  that  he  has  a  right  to  correct  clerical  errors, 
so  long  as  the  decision  has  not  been  satisfied,  but 
that  an  error  of  judgment  cannot  be  corrected  after 
due  notification  of  the  decision,  except  if  the  case  be 
submitted  again  through  the  authorized  channels. 
If  a  petition  for  rehearing  is  submitted  by  the  arbi¬ 
trators,  the  duty  of  the  umpire  to  examine  the  points 
submitted  is  the  same  as  if  the  case  had  never  been 


before  the  umpire,  and  he  has  to  give  a  decision  j;  but 
if  one  of  the  arbitrators  refuses  to  certify  the!  dis¬ 
agreement,  the  case  cannot,  again  come  befonj  the 
umpire  under  the  agreement  of  1871/ 

The  same  umpire  refused  to  consider  a  petition  for 
a  rehearing  transmitted  to  him  by  the  secretary  of  the 
commission,  being  limited  by  the  agreement  to  ques¬ 
tions  upon  which  arbitrators  did  not  agree  and  which 
they  had  submitted  to  him  for  decision. 

A  like  opinion  was  expressed  by  Sir  Edward  Thorn¬ 
ton,  he  holding  that  the  provisions  of  the  convention 
in  effect  debarred  him  from  rehearing  cases  which  In* 
had  already  decided,  and  deprived  each  government  of 
the  right  to  expect  that  any  claim  should  be  reheard.*' 

(2)  The  authorities  are  reinforced  by  the  terms  of  this 
submission  and  the  consistent  refusal  of  this  commis¬ 
sion  to  make,  new  awards  e.veept  on  consent. 

The  language  of  the  agreement  creating  the  Mixed  Cbjiims 
Commission  is  (Article  VI): 

! 

“The  decisions  of  the  commission  and  those  of  j  the 
umpire  (in  case  there  may  Ik*  any)  shall  Ik*  acceptejd  as 
final  and  binding  upon  the  two  Governments.” 

The  plural  “decisions'*  is  used  to  indicate  that  the  inten¬ 
tion  was  that  each  claim  before  the  Cmpire  was  to  be  ^ion- 
sidered  and  each  decision  made  separately  from  the  ojther 
and  each  claim  is  treated  as  a  separate  cause  (R.  180,  181). 

The  rules  enacted  thereunder  do  not  provide  for  iany 
rehearing. 

The  Mixed  Claims  Commission  has  repeatedly,  and  even 
as  to  these  very  claims  (R.  225),  questioned  the  <jom- 
mission's  power  to  grant  a  rehearing. 

Thus,  in  U.  S.  on  behalf  of  l*h iladel ph ia-(i i ra rd  Xa  l  iana  I 
Hank,  Op.  &  Dec.,  p.  921),  in  connection  with  a  claim 
pending  before  this  same  Commission  and  which  had  previ¬ 
ously  been  dismissed,  the  following  statement  is  mjade 
(p.  940): 

“Although  the  rules  of  this  Commission,  conforming 
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to  the  practice  of  international  Commissions,  make  no 
provision  for  a  rehearing  in  any  case  in  which  a  final 
decree  has  been  made,  this  Petition  and  the  supporting 
Memorandum  and  evidence  have  been  carefully  con¬ 
sidered  by  the  Commission.** 

To  the  same  effect  see:  V.  S.  on  behalf  of  S.  Stanwood 
Menken  v.  Germany ,  Op.  and  Dec.,  p.  S37 :  U.  *Sf.  on  behalf 
of  Knickerbocker  Insurance  Co.  v.  Germany ,  Op.  and  Dec., 
pp.  912,  914. 

There  has  not  been  a  single  instance  (except  as  to  the 
sabotage  claims)  where  new  awards  were  made  except  on 
the  consent  of  both  parties,  this  record  showing  that  in 
the  few  cases  where  decisions  dismissing  claims  had  been 
set  aside,  the  new  awards  were  made  CR.  93)  : 

“on  agreed  statements,  recommending  awards,  signed 
by  both  the  German  Agent  and  the  Agent  of  the  United 
States.'* 


B.  When  the  German  commissioner  retired,  the  American 
Commissioner  and  the  Umpire  could  not  function  as  such,  be¬ 
cause  the  agreement  contemplated  an  arrest  of  functioning  until 
the  appointment  of  a  successor  and  because  under  the  rules  the 
Umpire  could  act  only  upon  a  certificate  of  disagreement. 

Article  II  of  the  agreement  creating  the  Commission 
provides : 

“The  Government  of  the  United  States  and  the 
Government  of  Germany  shall  each  appoint  one  com¬ 
missioner.  The  two  Governments  shall  by  agreement 
select  an  umpire  to  decide  upon  any  cases  concerning 
which  the  commissioners  may  disagree,  or  upon  any 
points  of  difference  that  may  arise  in  the  course  of 
their  proceedings.  Should  the  umpire  or  any  of  the 
commissioners  die  or  retire,  or  be  unable  for  any  reason 
Jo  discharge  his  functions,  the  same  procedure  shall 
be  followed  for  filling  the  vacancy  as  was  followed  in 
appointing  him"  (Appendix,  p.  iiil. 
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The  rules  of  the  Commission  provide  (Article  VI 1 1^  sub¬ 
division  (a)>: 

i  . 

“(a)  The  two  National  Commissioners  will  certify 
in  writing  to  the  Umpire  for  decision  (1)  any  case  or 
cases  concerning  which  the  Commissioners  mavj  dis¬ 
agree,  or  (li)  any  point  or  points  of  difference  j  that 
may  arise  in  the  course  of  their  proceedings,  accom¬ 
panied  or  supplemented  by  any  statement  in  wijiting 
which  either  of  them  may  desire  to  make  of  his  opinion 
with  respect  to  the  decision  of  the  case  or  cases  or 
point  or  points  of  difference  certified*’  (Appendix,  p. 
iv ). 

j 

A  similar  provision  in  an  international  arbitration  agree¬ 
ment  was  held  to  be  mandatory  on  the  tribunal,  'i'll us, 
where  arbitrators  in  a  certain  arbitration  with  Spain  dif¬ 
fered,  ami  sought  the  opinion  of  the  Umpire,  Count  Lewen- 
haupt,  as  to  the  meaning  of  Article  I  providing  that  the 
umpire  ‘‘shall  decide  all  questions  upon  which  they  shall 
be  unable  to  agree".  Count  Lewenhaupt  wrote: 

“‘The  functions  of  the  umpire  are  limited  by  Article 
I  of  the  agreement  to  the  decision  of  questions  upon 
which  the  arbitrators  are  unable  to  agree,  and  which 
they  submit  to  him  for  decision.  *  *  * 

“  **  *  *  if  one  of  the  arbitrators  refuses  to  certify 

the  disagreement,  the  case  cannot  again  come  before 
the  umpire  under  the  agreement  of  1S71.’  ”  (3  Moore, 
Arbitrations  ) 

Hut  in  tin*  present  case  there  was  even  a  greater  liiidta- 
tion  on  the  powers  of  the  Umpire,  lie  could  only  decide  on 
matters  about  which  the  Commissioners  were  in  disagree¬ 
ment  after  such  disagreement  had  been  certified  to  the  [Um¬ 
pire  in  writing. 

Inherent  in  every  court  is  the  power  to  make  its  rules 
of  procedure,  not  inconsistent  with  the  terms  of  the  law  or 
the  agreement  under  which  it  is  created,  and  these  rides, 
as  far  as  the  parties  or  litigants  are  concerned,  have!  the 
force  of  law.  These  rules  may  properly  limit  the  agreement 
but  never  go  beyond  t  lie  terms  thereof. 


•IS 


In  Nealon  v.  Dads,  IS  F.  (2d)  175,  57  App.  D.  C.  153, 
the  Court  said  (p.  176)  : 

“The  rule  of  court  in  question  had  the  force  and 
effect  of  law  in  the  case  within  the  sense  of  the  fore¬ 
going  authority,  and  it  has  been  said  in  respect  to 
such  rules  that  ‘there  is  no  dispensing  power  in  the 
rourt,  simply  to  meet  what  is  supposed  to  be  the 
pressing  exigency  of  a  particular  case*.” 

In  United  States  v.  Barber  Lumber  Co.,  169  Fed.  184, 
the  Court  said  (p.  187)  : 

“From  time  to  time  the  Supreme  Court  of  the  United 
States  has,  pursuant  to  the  authority  thus  conferred 
upon  it.  promulgated  rules  for  the  guidance  of  the 
courts,  one  of  which  is  equity  rule  No.  66.  These  rules 
have  the  force  and  effect  of  law.” 

In  Weil  v.  .Yean/,  278  U.  S.  160,  the  Court  said  (p.  169  )  : 

“It  is  clear  that  a  rule  of  court  thus  authorized  and 
made  has  the  force  of  law.v 


Therefore,  the  rules  of  procedure  of  the  Mixed  Claims 
Commission  are  controlling  upon  both  Governments,  just 
as  if  they  were  terms  and  conditions  in  the  agreement  itself. 

The  question,  therefore,  is:  could  the  Commission  func¬ 
tion  after  the  resignation  of  the  German  Commissioner? 

In  view  of  the  terms  of  the  agreement,  and  in  view  of  the 
fact  that  the  Umpire  could  function,  as  such,  only  after 
receiving  a  written  certificate  of  disagreement,  it  is  difficult 
to  understand  how  the  two  remaining  members  could 
function. 

He  could  hear  arguments  with  the  other  members  of  the 
Commission  but,  as  Umpire,  he  could  act  only  after  re¬ 
ceiving  a  written  certificate  of  disagreement. 

This  is  not  a  case  of  a  board  of  arbitration  consisting  of 
three  commissioners. 

It  is  a  case  in  which  the  Umpire  can  function  only  when 
the  two  Commissioners  join  in  a  certificate  of  disagreement. 
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The  power  to  arrest  further  functioning  of  a  commission 
constituted  is  well  recognized. 


so 


‘*A  controversy  arose  in  the  proceedings  of  the  Lon¬ 
don  commission  under  Article  VII.  of  the  Jay  treaty 
as  to  the  power  of  the  commission  to  decide  whether 
it  possessed  jurisdiction  of  claims  on  which  a  filial 
decision  had  been  rendered  by  the  lords  commissioners 
of  appeal — the  highest  court  of  appeals  in  prize  cases. 
In  order  to  prevent  the  commission  from  acting  on  tjiis 
question,  the  British  commissioners  asserted  a  ri<tht 
to  withdraw  from  the  board,  the  treaty  requiring  i  at 
least  one  of  the  commissioners  on  each  side  and  (he 
fifth  commissioner  to  be  present  at  the  performance  i  of 
any  act  appertaining  to  the  commission.  In  this  wtay 
the  progress  of  the  board  was  brought  to  a  halt.’*  (\jll 
.Moore,  Digest  J.*>. ) 

“While  the  fifth  commissioner  coincided  in  this  view, 
he  was  deprived  of  the  power  to  render  a  decision  jby 
the  assertion  by  the  British  commissioners  of  a  right 
to  withdraw  from  the  board,  the  treaty  requiring  at 
least  one  of  the  commissioners  on  each  side  and  the 
fifth  commissioner  to  be  present  at  the  performance  i of 
any  act  appertaining  to  the  commission.  In  this  wpiy 
the  progress  of  the  board  was  brought  to  a  halt.” 
(Moore,  Int.  Arb.  I,  at  J24.  i 

| 

Similarly,  the  Mixed  Claims  Commission  of  Hungary  and 
Roumania  ceased  1  <>  function  when  Boumania  ordered  }ts 
national  judge  to  withdraw  from  that  Commission  (Collec¬ 
tion  of  Opinions,  Articles  and  Reports  bearing  upon  tjhe 
Treaty  of  Trianon,  etc.,  Yol.  II,  by  Dr.  Yallotton  of  Liiu- 
sanne,  a  member  of  the  ‘‘Institut  de  Droit  International” 
and  former  President  of  the  American- Norwegian  Mixed 
Arbitral  Tribunal}.  At  page  2J1  of  that  Collection.  lj>r. 
Yallotton  quotes  the  similar  opinion  of  Alexander  jl’. 
Fachiri,  a  Hungarian  barrister-at-law: 

i 

‘‘Shortly  after  the  rendering  of  this  decision  tjie 
Roumanian  Government  announced  that  it  woujld 
not  allow  its  arbitrator  to  sit  on  the  Tribunal  in  aijiv 
matter  relating  to  the  agrarian  question,  thereby  pre¬ 
cluding  the  further  consideration  of  the  Hungarian 
claims  and  appealed  to  the  League  of  Nations.*’ 


It,  therefore,  appears  that  after  the  German  Commis¬ 
sioner  retired,  the  functioning  of  the  Commission  was  sus¬ 
pended. 

It  is  claimed  that  the  work  of  the  Commission  was  frus¬ 
trated  by  the  German  Commissioner  and  this  frustration 
was  equivalent  to  a  consent  that  the  remaining  members 
should  decide  all  issues. 

Such  a  claim  is  of  course  wholly  unwarranted  as  a  mat¬ 
ter  of  fact*  and  is  legally  unjustified.  There  certainly  is 
nothing  in  the  treaty  that  either  directly  or  by  implication 
empowers  one  of  the  commissioners  and  the  umpire  to  sit  in 
judgment  upon  the  retirement  of  the  other  commissioner, 
and  still  less  is  there  anything  to  warrant  the  assumption 
that  the  mixed  commission  may,  under  any  circumstances, 
be  said  to  consist  of  the  commissioner  of  only  one  of  the 
parties  and  the  umpire.  In  this  connection  attention  may 
be  called  to  the  fact  that  the  commission's  rules  of  proce¬ 
dure  speak  of  the  “two  national  commissioners”  who  are  to 
certify  disagreements  or  points  of  difference  to  the  umpire. 
This  language  merely  accentuates  the  fact  that  a  ‘‘mixed 
commission”  between  two  countries  is  fundamentally 


*  In  the  two  letters  of  the  German  Charge  d ’Affaires,  the 
opposite  is  claimed  and  a  willingness  is  expressed  to  cooperate 
in  finishing  the  work  of  the  Commission  (R.  210.  293).  Further¬ 
more.  it  does  not  appear  that  Germany  was  ever  requested  to 
appoint  a  new  Commissioner. 

In  the  Treaty  of  Berlin.  42  Stat..  part  2.  page  193S.  it  is 
provided : 

“(1)  That  the  rights  and  advantages  stipulated  in  that 
Treaty  for  the  benefit  of  the  United  States,  which  it  is  in¬ 
tended  the  United  States  shall  have  and  enjoy,  are  those 
defined  in  Section  1.  Bart  IV.  and  Parts  V.  VI.  VIII,  IX. 
X.  XI.  XII.  XIV.  and  XV.” 


The  Treaty  of  Versailles.  Part  X.  Article  304.  provides  for 
the  creation  of  Mixed  Arbitral  Tribunals  and  provides  that  these 

Mixed  Arbitral  Tribunal."  This  means 
consist  of  at  least  one  national  of  each  of 
nations. 

If  one  of  the  commissioners  resigns,  therefore,  the  tribunal 
is  no  longer  a  mixed  tribunal,  especially  when,  as  in  this  case, 
the  two  members  left  are  both  Americans. 


tribunals  shall  be  “a 
that  the  tribunal  shall 
the  contending  party 


thought  of  as  comprising  an  appointee  or  appointees  of!  each 

of  the  contracting  parties.  No  doubt  either  party  might, 

should  it  see  fit  to  do  so,  appoint  as  its  commissioner  a 

citizen  of  another  country.  As  regards  its  appointee, i  each 

contracting  party  may  freely  make  its  own  selection;!  but, 

in  order  that  an  arbitral  tribunal  inav  function  as  a  mixed 

« 

commission,  each  party  must  be  effectively  represented  on 
it  by  its  own  appointee. 

By  the  express  terms  of  the  agreement  which  constituted 
the  Mixed  (Maims  Commission  there  need  not  be  any!  Um¬ 
pire,  if  the  Commissioners  had  always  agreed,  thus  ac¬ 
centuating  the  fact  that  the  two  Commissioners  were  the 
essential  constituents  of  the  Mixed  Commission.  Obvi¬ 
ously,  an  umpire  cannot  be  considered  as  a  national  repre¬ 
sentative,  it  being  his  function  to  exercise  an  impartial 
judgment  and  to  this  end  he  is  not  to  be  regarded  as  the 
representative  of  either  of  the  contracting  parties. 

In  the  present  instance  the  fact  is  furthermore  to  be 
noted  that,  when  the  German  commissioner  retired,!  the 
commissioners  and  the  umpire  were  in  the  midst  ofj  the 
discussion  of  a  question  which  they  had  all  expressly  ad¬ 
mitted  to  be  vital,  and  on  which  no  final  disagreement  had 
been  ascertained  and  recorded.  This  condition  of  things 
serves  only  to  accentuate  the  inadmissibility  of  the  jeon- 
t  cut  ion  that  the  remaining  commissioner  and  the  umpire 
might  consider  themselves  as  constituting  the  mixed  com¬ 
mission  for  which  the  treaty  provides.  Constitutional 
powers  are  derived  from  the  charter  under  which  they!  are 
exercised,  and  the  theory  that  they  may  be  derived  from 
or  expanded  by  the  alleged  misconduct  of  one  of  the  par¬ 
ties  to  the  agreement  is.  we  believe,  altogether  new. 

Even  in  private  arbitrations,  many  authorities  hold  that 
all  arbitrators  must  be  present  throughout  the  hear 
and  deliberations  of  the  board  of  arbitration. 


mgs 

i 


In  Matter  of  Bullard  v.  (trace  Co.,  240  N.  V.  2SS,  |14N 
X.  E.  550,  the  Court  of  Appeals  said  as  follows  (pp.  302- 
204)  :  | 


“When  an  arbitrator  withdraws  before  the  allega- 


tions  ami  proofs  of  the  parties  have  been  heard,  the 
filling  of  the  vacancy  by  appointment  of  a  substitute 
arbitrator  either  under  the  terms  of  the  contract  or 
under  Arbitration  Law  (§$3.4)  becomes  a  prerequisite 
to  further  proceedings  under  the  submission.  (Bttlson 
v.  Lohnes,  29  X.  V.  291.)" 

To  the  same  effect  see: 

Morse  on  Arbitration  and  Award,  pages  151*153: 

Kent  v.  French ,  7f»  Iowa  187,  40  X.  W\  718: 

Lyon  v.  Blossom,  11  X.  Y.  Superior  Court  Reports 
318,  325 : 

Fielden  v.  I  Athens,  14  Abb.  Ur.  48,  41); 

Matter  of  ( Ireniny ,  74  Hun  02,  20  X.  Y.  S.  117: 

Shores  v.  Bowen,  44  Mo.  800: 

Bierne  v.  So.  Texas  (las  Vo.,  221  Southwestern 
801  (  Texas  i . 

C.  There  was  no  such  disagreement  as  to  authorize  the 
Umpire  to  function  as  such;  and  certainly,  not  such  as  to 
justify  summary  judgment. 

Jt  is  contended  by  the  defendant-intervener  that  there 
had  been  a  disagreement  authorizing  the  Umpire  to  func¬ 
tion  as  such  within  the  meaning  of  the  terms  of  the  agree¬ 
ment. 

However,  the  contrary  appears  from  the  correspondence. 

I»y  a  letter  of  March  1,  1939,  the  Herman  commissioner 
addressed  to  tin*  umpire.  Justice  Roberts,  a  letter  apprizing 
the  latter  of  his  retirement  (  R.  145).  Had  he  stopped  here 
and  said  no  more,  we  hardly  see  how.  under  the  terms  of  the 
treaty,  his  retirement  could  have  been  contested,  to  say 
nothing  of  treating  it  as  if  it  had  not  been  made.  Xever- 
theless,  he  went  on  to  give  his  reasons,  the  substance  of 
which  was  that  he  was  convinced  that  the  umpire  was  not 
acting  impartially.  Usually  an  umpire  does  not  sit  with  the 
commissioners,  but  we  may  assume  that  he  is  at  liberty  to 
do  so  if  they  desire  it.  Such  a  procedure  might  even  have 
its  advantages,  if  the  umpire  should  limit  himself  to  trying 


! 

53 

to  bring  the  commissioners  together:  but  this  object  would 
be  worse  than  defeated  if  he  sought,  bv  siding  with  the  pne, 
to  coerce  the  other.  It  seems  to  us  that  in  the  present 
instance  the  umpire  hi/  committimj  himself  to  a  linal  Con¬ 
clusion  before  the  commissioners  had  put  their  disagree¬ 
ing  opinions  into  final  written  form  may  have,  in  effect, 
invited  the  retirement  of  the  German  Commissioner. 

On  the  other  hand,  it  is  to  be  observed  that  the  Unjted 
States  commissioner,  Mr.  Garnett,  in  his  letter  of  March 
3,  10:59  ( R.  150) ,  stated  that  at  the  last  meeting  it  |vas 
“agreed  that  we  should  proceed  to  examine  the  whole  recjord 
to  determine  whether,  upon  the  whole  record,  the  American 
case  has  been  proven”,  and  that  it  was  while  they  were! ex¬ 
amining  this  question  that  the  German  commissioner !  re¬ 
tired.  This  seems  to  knock  the  bottom  out  of  the  thejorv 
later  advanced  by  Mr.  Garnett  that  the  German  commis¬ 
sioner's  withdrawal  is  to  be  treated  as  ineffective  because 
it  prevented  them  from  rendering  a  decision  on  opinions 
finally  arrived  at  and  stated  (R.  ITS).  It  also  completely 
knocks  the  bottom  out  of  the  assertion  that  when  Umpire 
Roberts  assumed  to  make  an  award,  he  had  before  Him 
that  final  disagreement  of  the  commissioners  which  yas 
essential  to  his  exercise  of  the  power  to  decide.  j 

What  we  have  here  stated  is  furthermore  continued 
by  the  last  two  paragraphs  of  Commissioner  Garnett’s 
letter  to  Mr.  Hull,  Secretary  of  State,  of  March  j  3, 
1939.  The  paragraph  next  to  the  last  expressly  states  tfyat 
the  subject  of  the  conference  between  the  commissioners 
and  the  umpire  on  February  28  and  March  1,  1939,  was 
whether  the  evidence  adduced  to  prove  that  the  Hamburg 
award  was  induced  by  fraudulent  testimony  was  sufficient 
for  that  purpose  (R.  151 ).  The  last  paragraph  reads  as 
follows : 

“After  the  conference  had  extended  for  a  consid¬ 
erable  time,  the  Umpire  expressed  himself  in  entire 
agreement  with  me  on  this  proposition.  Thereupon  ^he 
German  Commissioner  argued  that,  if  upon  an  exam¬ 
ination  of  the  whole  record  both  before  and  subsequent 


to  the  Hamburg  decision,  the  Commission  were  to  come 
to  the  conclusion  that  t lie  United  States  had  not  proven 
its  case,  even  though  there  had  been  fraud  in  the  evi¬ 
dence  before  The  Hague  argument,  the  petition  would 
have  to  Ik*  dismissed,  and  he  urged  upon  the  Umpire 
and  myself  that  we  should  consider  the  whole  evidence 
for  that  purpose.  We  thereupon  proceeded  to  examine 
the  whole  record  to  determine  from  that  record  whether 
the  American  case  had  l>een  proven.  It  was  while  the 
Commission  was  engaged  in  examining  this  question 
that  I)r.  Huecking's  action  in  regard  to  his  retire¬ 
ment  was  taken*’  ( K.  lol). 


The  foregoing  paragraph,  ii  will  lx*  observed,  expressly 
admits  that,  when  the  German  commissioner  retired,  the 
commissioners  and  the  umpire  were  engaged  in  exam¬ 
ining  “the  whole  record  to  determine  from  that  record 
whether  the  American  case  had  been  proven,”  and  that 
“it  was  while  the  commission  was  examining  this  question” 
that  the  German  commissioner  retired  ( R.  ir>2). 

To  claim,  on  the  face  of  this  statement,  that,  when 
the  German  commissioner  retired,  there  was  a  final  dis¬ 
agreement  such  as  justified  the  umpire  in  proceeding  to 
make  an  award,  is  in  effect  to  concede  the  German  com¬ 
missioner's  contention  that  the  United  States  commissioner, 
to  say  nothing  of  the  umpire,  was  not  participating 
in  the  deliberation  with  an  open  mind.  Nor  would  this 
aspect  of  tin*  business  be  mitigated  by  tin*  retort  that  the 
German  commissioner  was  not  participating  in  the  exam¬ 
ination  of  the  record  with  an  open  mind.  Dealing  with 
the  case  as  it  stands,  the  material  thing  is  the  fact  that, 
as  the  commissioners  and  the  umpire,  when  the  German 
commissioner  retired,  were,  according  to  the  American 
commissioner's  own  recorded  admission,  engaged  in  an  ex¬ 
amination  of  all  the  evidence  with  a  view  to  determine  what 
their  eventual  position  should  be,  it  is  not  possible  legally 
to  defend  the  position  that  the  umpire's  award  was  ren¬ 
dered  upon  such  a  disagreement  between  the  commission¬ 
ers  as  the  arbitral  agreement  contemplates. 

A  court,  consisting  of  several  judges,  never  reaches  a  stage 

of  disagreement  simply  because  varying  views  are  expressed 
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during  a  discussion  or  consultation  concerning  the  <f*ase 
before  the  court. 

| 

D.  The  shares  of  stock  of  Agency  of  Canadian  Car  & 
Foundry  Company,  Ltd.  being  entirely  owned  by  Canadian 
Car  &  Foundry  Company,  Ltd.,  a  Canadian  National,  the  Com¬ 
mission  had  no  jurisdiction  to  grant  it  any  award. 

I 

Appellant  contends  that  the  jurisdiction  of  this  Com¬ 
mission.  being  limited  to  claims  of  American  Nationals, 
an  award  to  a  Frenchman,  or  a  Chinaman,  or  any  other 
non-American  national  whose  non-American  nationality  is 

•i 

conceded,  is  an  award  not  within  the  powers  of  the  Com¬ 
mission  and,  therefore,  wholly  void  and  other  American 
Nationals  cannot  1m*  properly  deprived  of  their  propor¬ 
tionate  share  of  the  special  deposit  fund  by  an  award  to 
a  non-American  National. 

In  the  case  of  Agency  of  Canadian  Car  &  Foundry  Co., 
Ltd.,  there  is  no  dispute  that  the  shares  of  stock  of  i the 
claimant  company  are  entirely  foreign-owned  {IS.  ISO )  :  we 
contend  that  the  court  cannot  obtain  jurisdiction  by  reason 
of  the  fact  that  some  of  the  shares  of  flu*  parent  company 
are  American-owned. 

The  remedy  for  the  Canadian  Car  &  Foundry  Co.,  Ltd., 
the  parent  company,  is  to  tile  its  claim  with  the  Mixed 
Arbitral  Tribunal  or  Reparation  Commission  establis 
between  Canada  and  Germanv. 

| 

The  parent  company  cannot  deprive  American  nationals 
of  a  substantial  part  of  the  fund  from  which  payment!  is 
to  be  made  by  obtaining  an  award  wholly  without  |the 
power  of  this  Commission  to  make. 

In  Administrative  Decision  No.  II  (  Dec.  and  Op.,  Mixed 
Claims  Commission  C.  S.  and  Germany,  p.  Si,  the  following 
is  stated : 

'‘Original  and  continuous  ownership  of  claim.— cl n 
order  to  bring  a  claim  (other  than  a  Government 
claim)  within  the  jurisdiction  of  this  Commission,  the 
loss  must  have  been  suffered  by  an  American  national. 
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and  the  claim  for  such  loss  must  have  since  continued 
in  American  ownership.” 

In  the  case  of  Standard  Marine  Ins.  Co.  v.  Westchester 
Fire  Ins.  Co..  03  F.  (2d)  286  (C.  C.  A.  2),  the  Court  said 
(  p.  2NN )  : 

“It  is  evident  from  the  foregoing  that  jurisdiction 
of  the  Commission  so  far  as  the  parties  to  this  suit 
are  concerned  extended  only  to  the  making  of  awards 
against  Germany  for  damages  suffered  by  American 
nationals.  The  Commission  has  uniformly  so  inter¬ 
preted  the  treaty  and  it  made  the  award  to  the  de¬ 
fendant  herein  upon  that  basis.” 

In  II.  Herrmann  Mannfavturiny  Co.  (M.  C.  C\,  U.  8.  and 
Ger.  Docket  Xo.  173),  05%  of  the  shares  of  the  Company 
were*  held  by  II.  Herrmann,  Ltd.,  London,  a  British  cor¬ 
poration.  The  German  Agent  contended  that  the  II.  Herr¬ 
mann  Manufacturing  Co.  could  not  claim  before  the  Com¬ 
mission.  The  American  Agent  opposed  this  contention. 

Briefs  were  exchanged,  and  the  two  National  Commis¬ 
sioners,  unable  to  agree  submitted  their  opposing  opinions 
to  the  Umpire.  As  a  result  the  claim  was  withdrawn. 

In  the  case  of  American  Comjo  Company  ( M.  C.  C.,  U.  S. 
and  Ger.  Docket  Xo.  504),  an  award  was  made  for  the 
amount  of  875,000  by  the  signing  of  an  agreed  statement 
in  which  it  was  said: 

“*  *  *  tills  amount  represents  American  interests  in 
the  proceeds  of  the  award  that  may  be  entered  herein.’* 

In  the  case  of  Cans  Steamship  Line  (M.  C.  C.,  U.  S.  and 
Ger.  Docket  Xo.  6625),  it  appeared  that  20%  of  the  claim 
was  impressed  with  German  nationality,  and  thereupon  a 
decision  was  rendered  for 

“An  award  limited  to  the  American  interest  in  this 
claim  *  *  *  for  the  use  and  benefit  of  such  American 
interest.” 


The  quotation  is  from  the  decision  of  the  Commission. 

At  page  11  of  the  Memorandum  of  the  American  Agent 
of  May  13,  Udlifi,  in  support  of  a  claim,  the  following  lan¬ 
guage  is  used : 

“The  class  of  foreign-owned  corporations  to  be  ex¬ 
cluded  from  the  treaty. 

“Diplomatic  protection  has  been  refused  to  a  corpo¬ 
ration  incorporated  in  the  United  States  because]  of 
foreign  stock  ownership.  Such  a  refusal  might  j  be 
proper  in  the  vane  where  all,  or  .substantially  all ,j  of 
the  shares  were  owned  by  some  forriyn •  corporation- 
and  the  American  corporation  teas  merely  the  aypnt 
of  its  foreign  principal.  In  that  case  the  Commission 
might  well  come  to  the  conclusion  that  the  claim  was 
in  substance  that  of  a  foreign  corporation  which  had 
been  put  forward  by  the  American  subsidiary  merjel.v 
to  make  a  case  within  the  jurisdiction  of  the  Commis¬ 
sion  *  *  V’  (Italics  ours,  i 

In  A.  Klipstcin  and  Co.  (  M.  C.  C.,  U.  S.  and  Ger.  Doejcet 
No.  i>40),  the  claimant  was  a  corporation  organized  under 
the  laws  of  New  Jersey.  All  of  the  stockholders  were 
American  nationals  since  February  8,  11)17,  but  one  of 
them,  August  Klipstcin,  who  owned  1140  shares  out  ot  a 
total  of  2000  was  not  naturalized  until  that  day.  In  view 
of  the  particular  circumstances  of  the  case,  the  German 

i 

Agent  was  prepared  to  consider  it  as  sutlicient  that  the 

'  1  i 

claim  had  been  entirely  impressed  with  American  nation¬ 
ality  prior  to  the  entry  of  the  United  States  into  the  war. 
Solely  by  reason  of  these  circumstances,  was  an  award 
granted  to  the  claimant. 

In  Lczcano  (0  Company,  sncesorcs  (M.  C.  ('.,  U.  S.  aiid 
Ger.  Docket  No.  13787),  all  of  the  partners  were  nationals 
of  Spain.  The  American  Agent  said  as  follows: 

“*  *  *  the  American  Commissioner  has  informed  tne 
American  Agent  that  if  a  real  American  interest  other 
than  that  of  the  partnership  entity  should  be  showhn 
to  exist  in  the  claimant  partnership  the  Commission 
would  look  into  the  case  again.”  (Italics  ours,  i 


In  llennj  Cachard  and  Herman  Harjes  (Dec.  and  Op., 
M.  C.  C„  I’.  S.  and  Ger.,  p.  634),  claim  was  made  by  two 
executors  of  an  estate,  all  of  whose  heirs  were  of  French 
nationality.  The  claim  was  dismissed  on  the  ground  that 
“the  entire  beneficial  interest  in  the  claim  is  in  French 
nationals”. 

In  Societe  du  Chcmin  de  Her  dc  Bagdad  (Dec.  of  Mixed 
Arbitral  Tribunals,  Vol.  I,  pp.  401-407)  the  Franco-German 
Mixed  Arbitral  Tribunal  laid  down  the  following  rule: 

••Moreover,  it  is  thoroughly  in  accord  with  the  spirit 
of  the  Peace  Treaty  to  pay  less  attention  to  questions 
purely  formal  than  to  palpable  economic  realities;  con¬ 
sequently,  when  the  nationality  of  a  corporation  is  to 
be  determined  more  weight  must  be  given  to  the  in¬ 
terests  represented  therein  than  to  the  outward  appear¬ 
ance  which  may  conceal  such  interests.  In  the  present 
ease  the  circumstances  that  both  corporations  are  de¬ 
scribed  as  Ottoman  (Turkish)  and  that  their  charter 
seat  is  in  Turkey  must  be  considered  as  purely  formal 
and  not  of  decisive  importance.” 

In  the  case  of  I'm  Alone,  21)  American  Journal  of  Inter¬ 
national  Law  (1630),  p.  326,  a  tribunal  was  created  under 
an  agreement  between  Canada  ami  the  I'nited  States  con¬ 
sisting  of  Justice  Van  Devan  ter  of  the  Supreme  Court  of 
the  I’nited  States  and  Judge  Duff  of  the  Supreme  Court  of 
Canada.  The  first  question  was  whether  the  Commis¬ 
sioners  could  enquire  into  the  beneficial  or  ultimate  owner¬ 
ship  of  the  “I'm  Alone”  or  of  the  shares  of  the  corporation 
that  owned  the  ship.  The  answer  was  in  the  affirmative, 
and  in  the  final  report,  the  Commissioners  decided  (p.  330  ) 
that  in  rieir  of  the  fact  that  the  beneficial  ownership  teas 
entirely  in  citizens  of  the  i'nited  States,  no  compensation 
ought  to  be  paid  in  respect  of  the  loss  of  the  ship  or  the 
cargo. 


In  Ralston’s  Law  and  Procedure  of  International  Tri- 


bunals,  Rev.  Ed.,  page  155,  the  following  is  stated  (citing 
numerous  authorities')  : 

“The  mixed  commissions  sitting  by  virtue  of  the 
Versailles  and  subsequent  treaties  have  several  times 
rendered  decisions  upon  the  general  subject.  Thus'  for 
instance,  it  has  been  held  that  a  corporation  formed 
in  Germany  and  controlled  by  Frenchmen  can  cjlaim 
as  a  victim  of  exceptional  measures  of  war,  a  hpuse 
which  has  its  site  for  business  affairs  in  Germany,!  but 
of  which  no  associate  is  German,  cannot  be  considered 
as  a  German  subject 


IV. 


Germany  never  consented,  during  the  pendency  of 
the  application  to  reopen,  to  the  consideration!  of 
the  questions  of  its  ultimate  liability  and  the  amount 
of  the  damages  sustained  by  the  sabotage  claimants. 

The  sole  question  before  the  Commission  was  the  motion 
to  reopen:  in  other  words,  the  motion  to  grant  a  new  tfial. 

! 

On  June  /. 7.  WJJ,  without  having  a  new  trial ,  the!  al¬ 
leged  Commission,  upon  the  motion  of  the  American  Agent, 
without  any  argument,  and  without  notice,  directed j  an 
award  to  tin*  sabotage  claimants,  in  the  following  language 
i  K.  -12 1  : 

“The  Umpire:  In  view  of  what  appears  in  the  rec¬ 
ord,  and  based  upon  the  American  Agent’s  motion,  |the 
Commission  is  prepared  to  sign  awards,  to  be  Sub¬ 
mitted  by  the  American  Agent,  if  approved  by  the  Com¬ 
mission  as  to  form.  Those  may  be  submitted,  an^  R* 
approved  will  be  made  at  a  further  meeting  to  j  be 
called  on  notice.’’ 

It  is  contended  by  the  defendant-intervener,  and  in  Sup¬ 
port  thereof  there  is  submitted  Martin’s  affidavit,  that  the 
German  Agent  consented  to  a  decision  on  the  merits. 

In  the  answering  affidavit  (K,  231-235),  it  is  clearly  j  es- 
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tablished  that  Germany  never  consented  to  a  decision  on 
the  merits  even  if  the  motions  for  reopening  were  granted. 

It  is  claimed  that  the  German  Agent  consented  to  a  re¬ 
opening  and  a  hearing  on  the  merits.  In  view  of  the  fact 
that  the  agreement  of  August  10,  1922,  provides  that  the 
decisions  of  the  Commission  should  he  final  and  binding, 
the  German  Agent  could  not  in  the  absence  of  the  express 
consent  of  the  two  sovereign  powers  contravene  the  agree¬ 
ment  and  give  such  consent. 

As  pointed  out  on  page  15  of  his  brief  filed  on  Septem¬ 
ber  13,  193S,  the  American  Agent  requested  a  hearing  on 
the  merits,  but  the  German  Agent,  in  his  brief  filed  in 
answer  thereto  on  November  16,  193S,  expressly  refused 
to  consent  to  this  course  saying: 

*  *  }f  is  utterly  astounding  that  the  American 
Agent  sees  fit  at  this  moment  to  make  such  a  re¬ 
quest**  (K.  233). 

The  American  Agent  repeated  his  request  on  January 
27,  1939  |  K.  235).  Again  the  German  Agent  said  as 
follows  i  K.  235 )  : 

•‘Mr.  Mitchell  has  suggested  that  in  discussing  these 
questions  and  confining  the  presentation  of  the  Ger¬ 
man  case  to  these  questions,  I  pleaded  to  the  merits 
of  the  case  instead  of  pleading  to  the  charge  of  fraud. 

Nothing  could  be  farther  from  the  actual  situation." 

Again  it  is  claimed  that  because  the  German  Commis¬ 
sioner  requested  an  examination  of  the  evidence  presented 
by  the  American  side,  to  determine  whether  perjury  by  the 
American  witnesses  had  been  committed  to  such  an  extent 
on  the  American  side  that  a  reopening  would  not  be  war¬ 
ranted,  Germany  had  requested  a  decision  on  the  merits. 

There  is  no  warrant  for  such  an  inference. 


The  opinion  of  the  Court  below  was  not  justified 
in  law. 


•Judge  Hailey  held  that  the  certificate  of  the  Secretary 
of  Slate  foreclosed  any  further  inquiry  and  deprived  [this 
Court  of  jurisdiction  to  adjudicate  the  conflicting  claiinjs  of 
the  old  a  ward  holders  as  against  the  sabotage  claimants. 

On  pages  cl  xv.ii.  of  this  brief  we  have  demonstrated 
that  it  was  never  the  intention  of  Congress  to  bestow  ujpon 
the  Secretary  of  State  any  judicial  function.  In  (act. 
Congress  intended  merely  that  the  Secretary  of  State  sjhall 
do  nothing  further  than  to  authenticate  the  awards.  It 
was  not  intended  to  vest  in  him  any  judicial  function  to 
determine  the  conflicting  claims  of  the  old  awardholders 
as  against  the  sabotage  claimants.  In  other  words,  his 
duty  was  purely  ministerial. 

Consequently,  this  action  is  brought  not  to  review  the 
action  of  the  so-called  Mixed  Claims  Commission,  but  j  for 
an  adjudication  that  the  sabotage  awards  were  granted  by 
Cmpire  Roberts  and  Commissioner  (iarnett  when  they  vi’ere 
fiwrhix  njJi<-io  and  that,  therefore,  the  vested  interest^  of 
tin*  old  awardholders  in  the  special  deposit  fund  ctjuld 
not  be  impaired  by  awards  that  had  no  valid  existence 
and  which  did  not,  therefore,  come  within  the  Act  of 
Congress  directing  the  special  deposit  fund  to  be  utilized 
in  the  payment  of  valid  awards. 

•Judge  Hailey  held  that  the  question  at  issue  was  on«{*  to 
I  it*  decided  by  the  Secretary  of  State,  and  whether  he 'de¬ 
cided  rightly  or  wrongly,  the  Court  cannot  prevent  the 
payment  of  the  award,  in  view  of  the  fact  that  the  ae:  of 
the  Secretary  of  State  is  purely  ministerial,  the  District 
Court  is  authorized  to  determine  whether  the  treaty  flnd 
the  mandate  of  Congress  have  been  observed. 

•Judge  Hailey  in  his  opinion  states  that  no  case  has  lieen 
cited  involving  the  precise  question.  It  may  be  that  this 
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precise  situation  has  never  before  arisen,  but  that  does 
not  signify  that  the  Court  is  deprived  of  its  jurisdiction 
to  determine  whether  the  treaty  has  been  violated  and  the 
mandate  of  Congress  carried  out. 

Under  Point  I  of  this  brief  we  have  fully  discussed 
the  meaning  of  Congress  in  enacting  the  pertinent  sections 
of  the  Settlement  of  War  Claims  Act. 

We  have  there  demonstrated  that  where  property  rights 
are  involved,  t he  District  Court  has  jurisdiction  to  protect 
these  property  rights.  The  case  of  Mellon  v.  Orinoco .  200 
U.  S.  121,  involved  property  rights  under  the  Act  of  Feb¬ 
ruary  27,  1870  (  U.  S.  C.  Code  547).  In  that  case  the 
Supreme  Court  hold,  notwithstanding  the  certificate  of  the 
Secretary  of  State,  and  notwithstanding  that  the  act  vested 
some  discretion  in  the  Secretary  of  State,  that  the  courts 
had  jurisdiction  to  determine  conflicting  claims  to  the  fund, 
and  that  the  certificate  of  the  Secretary  of  State  was  not 

conclusive.  The  dutv  of  the  Secretarv  of  State  is  morel v 

•  •  ■ 

to  inform  the  Secretarv  of  the  Treasurv  bv  his  authentica- 

■  •  * 

tion  that  he  received  documents  which  purport  to  be  awards. 
The  certificate  of  the  Secretary  of  State  cannot  vitalize 
awards  that  are  a  nullity. 


VI. 

Since  issues  of  fact  are  involved,  defendants’  appli¬ 
cation  for  summary  judgment  must  in  any  event  be 
denied. 

It  seems  to  us  that  this  very  important  case  has  been 
disposed  of  without  a  thorough  presentation  of  all  the 
facts.  There  has  been  no  opportunity  to  demonstrate  the 
unusual  method  of  arriving  at  the  damages  alleged  to  have 
been  sustained  bv  the  sabotage  claimants.  The  amounts 
of  the  awards,  on  their  face,  are  exceedingly  large.  In  re¬ 
sponse  to  tin*  assertions  that  there  has  been  no  proper  in¬ 
vestigation  of  the  damages  suffered,  nor  anything  in  the 


record  of  tlu*  Commission  to  indicate  how  the  amount  of 
the  awards  were  arrived  at,  the  rules  applied  thereto, j  and 
the  investigations  that  were  made  (It.  7,  251 ),  the  affidavits 
of  the  defendant-intervener  are  absolutely  silent  (It.  108); 
and  thus  the  fund,  payable  to  claimants  with  pioper 
awards,  will  be  payable  to  the  sabotage  claimants  in  a 
manner  entirely  r.r  parte. 

Furthermore,  there  are  other  issues  of  fact  whichj  re¬ 
quire  judicial  investigation,  which  means  the  presentation 
of  ]>roofs  by  the  respective  parties  interested.  Heretofore, 
such  opportunity  was  not  afforded  to  the  old  awardholders. 
If  the  sabotage  claimants  are  entitled  to  their  awards,  they 
should  not  fear  such  judicial  investigation  or  trial. 

The  summary  judgment  procedure  received  its  jfirst 
prominent  usage  under  the  Civil  Practice  Act  of  the  S^tate 
of  New  York  upon  its  enactment  in  1021.  In  one  of |  the 
first  cases  that  reached  the  Court  of  Appeals,  in  interpreting 
Rule  112  of  the  Rules  of  Civil  Practice  adopted  in  New 
York  under  the  Civil  Practice  Act,  the  Court  of  Appeals 
said  in  the  case  of  (S  rarenhorst  v.  Zimmerman,  22(»  X.  V. 

— — ,  p.  ■>'  . 

i 

I 

“But  upon  one  proposition  we  are  all  agreed,  Jand 
that  is  Ihe  primary  one  presented  upon  this  appeal — 
the  right  to  a  summary  judgment.  It  never  c<jmld 
have  been,  or  in  justice  ought  to  have  been,  thej  in¬ 
tention  of  those  who  framed  our  Practice  Act  Land 
rules  thereunder  that  the  decision  of  such  a  serious 
question  as  this  should  be  flung  off  on  a  motion  j  for 
su inimi ry  j u dgmen t  .'* 

There  are  at  least  the  following  issues  of  fact  raised  by 
the  moving  and  answering  affidavits: 

First :  If  the  time  of  the  issuance  of  the  certificatje  is 
at  all  relevant,  there  is  an  issue  of  fact  as  to  whether  the 
Certificates  of  tin*  Secretary  of  State  certifying  tojthe 
awards  wore  transmitted  to  the  Secretary  of  the 
Treasury,  with  knowledge  that  this  action  had  been 
commenced. 
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It  is  not  disputed  that  this  action  was  commenced  by 
the  tiling  of  the  summons  and  complaint  at  9:05  A.  M.  on 
October  31,  1939,  the  day  after  the  rendition  of  the  awards 
( R.  302):  that  the  Secretary  of  the  Treasury  was  served 
at  9:35  A.  M.  of  that  day  <  K.  302)  :  that  attempt  was  made 
to  serve  process  upon  the  Secretary  of  State  immediately 
thereafter  ( R.  302),  and  that  the  Marshal  was  first  informed 
that  he  should  come  the  next  day  ( R.  302),  and  that  the 
Marshal  finally  succeeded  in  serving  the  Legal  Adviser,  Mr. 
Hackworth,  at  about  3:15  of  that  day,  it  being  claimed  that 
in  the  meantime  the  awards  had  been  certified  (R.  302). 

It  appears  further  that  by  letters  dated  June  23,  1939 

(R.  307,  309)  and  October  25,  1939  (It.  305,  306),  the 

Secret tirv  of  the  Treasurv  and  the  Secretarv  of  State  were 
*  « 

notified  that  the  plaintiff  protested  against  the  awards,  and 
in  the  two  letters  dated  Octolier  25,  1939  (R.  305,  306), 
that  it  would  seek  an  injunction.  In  the  affidavit  by  Mr. 
Hackworth  it  is  apparently  claimed  that  acting  in  behalf 
of  defendant  Hull  he  did  not  know  and  that  defendant  Hull 
did  not  know  that  the  action  had  been  commenced  or  that 
an  injunction  against  certificates  would  be  sought  by  plain¬ 
tiff. 

In  other  words,  on  the  one  hand,  it  is  claimed  by  the 
plaintiff  that  the  Secretary  of  State  was  fully  cognizant 
that  a  suit  for  an  injunction  had  already  been  commenced, 
and,  on  the  other  hand,  it  is  claimed  by  defendants  and 
defendant  intervener  that  the  Secretary  of  State  was  ig¬ 
norant  thereof. 

This  raises  an  issue  of  fact. 

Second:  Whether  the  Commission,  with  Germany’s 
consent,  had  under  consideration  the  merits  of  the 
sabotage  claims. 

In  the  moving  atlidavit  of  Martin  ( R.  97),  it  is  asserted 
that  the  German  Agent  consented  to  a  decision  on  the 
merits. 

In  the  answering  affidavit  I II.  231.  235),  it  is  clearly 


established  that  Germany  never  consented  to  a  decision 
on  the  merits,  even  if  the  motions  for  reopening  were 
granted.  See  fall  discussion  of  this  subject  on  pagefp  59 
<7  m/.  of  this  brief. 


This  at  least  raises  an  issue  of  fact  which  the  ldwer 
court  had  no  right  to  decide  adversely  to  the  plaiijtil'f. 

Third:  There  is  at  least  an  issue  of  fact  whether 
there  was  a  disagreement  between  the  two  national 
Commissioners  authorizing  the  Umpire  to  function. 

In  his  letter  of  March  3,  1939  (  R.  290)  the  German  Com¬ 
missioner  states  that  the  Commission  was  in  the  mids|t  of 
its  deliberations  and  no  disagreement  had  been  reached. 

The  defendant-intervener  claims  the  contrary. 

This,  again,  is  an  issue  of  fact,  which  should  not  Have 
been  decided  adversely  to  the  plaintiff. 


vii. 

The  judgment  of  dismissal  should  be  reversed  iind 
the  motion  for  summary  judgment  denied. 

Respect fully  submitted, 

FRANK  ROBERSON, 
HUBERT  E.  ROGERS, 
.JOHN  F.  CONDON,  Ju[, 

.  1  tlorun/s  for  />laintiff‘.\ppcJl^nt. 

I 

John  Bassett  Moore, 

•Joseph  M.  1’koskauer. 

Of  Counsel. 
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Appendix. 

('onstit  ntion  of  the  l  iiifcri  States.  Article  III,  Section  2. 
(’la use  /: 

‘•The  judicial  Power  shall  extend  to  all  Oases,  in  Law 
and  Equity,  arising  under  this  Constitution,  the  Laws 
of  the  Onited  States,  and  Treaties  made,  or  vjdiieh 

shall  he  made,  under  their  Authority.” 

*  *  *  *  *  *'*  *  * 

I 

! 

Treatu  of  lierlin.  .\2  Slat.,  Tart  2,  iiai/e  HT/.i ; 

“ill  That  the  rights  and  advantages  stipulated  in 

that  Treaty  for  the  benefit  of  the  Onited  States,  wjhicli 

it  is  intended  the  United  States  shall  have  and  epjo.v, 

are  those  defined  in  Section  1,  Part  IV,  and  Partis  V, 

VI,  VIII.  IX.  X.  XI,  XII,  XIV,  and  XV.” 

*  *  *  *  *  *  * 

Treat  a  of  Versailles ,  Tart  A,  Article  At)'/: 

"{a  i  Within  three  months  from  the  date  of  the  com¬ 
ing  into  force  of  the  present  Treaty,  A  .Mixed  Arbitral 
Tribunal  shall  be  established  between  each  of  the  A|lied 
and  Associated  Powers  on  the  one  hand  and  Germany 
on  the  other  hand.  Each  such  Tribunal  shall  consist 
of  three  members.  Each  of  the  Governments  icon- 
cerned  shall  appoint  one  of  these  members.  The  Presi¬ 
dent  shall  be  chosen  by  agreement  between  the  itwo 
( lovernments  concerned. 

*  #  *  *  *■  *  *  *!* 

“Annex.  j 

1. 

“Should  one  of  the  members  of  the  Tribunal  eijher 
die,  retire,  or  be  unable  for  any  reason  whatever  to 
discharge  his  function,  the  same  procedure  willj  be 
followed  for  filling  the  vacancy  as  was  followed  i  for 
appointing  him.” 

*  *■  *  *  *  *  * 


II 


English  text  of  agreement  betireen  the  United  States 
and  Germany  for  a  Mixed  Commission  to  determine  the 
amount  to  be  yaid  by  Germany  in  satisfaction  of  Ger¬ 
many's  financial  obligations  under  the  Treaty  concluded 
betireen  the  tiro  Governments  on  August  2o,  1921,  signed 
August  10,  1022. 

Acreement. 


The  I  nitial  States  of  America  ami  Germany  being 
desirous  of  determining  the  amount  to  be  paid  by 
Germany  in  satisfaction  of  Germany's  financial  obliga¬ 
tions  under  the  Treatv  concluded  bv  the  two  Govern- 

•  • 

inents  on  August  25,  1921,  which  secures  to  the  United 
States  and  its  nationals  rights  specified  under  a  reso¬ 
lution  of  the  Congress  of  the  United  States  of  duly  2, 
1921,  including  rights  under  the  Treaty  of  Versailles, 
have  resolved  to  submit  the  questions  for  decision  to 
a  mixed  commission  and  have  appointed  as  their 
plenipotentiaries  for  the  purpose  of  concluding  the 
following  agreement : 


The  President  of  the  United  States  of  America, 
Alanson  1».  Houghton,  Ambassador  Extraordinary  and 
Plenipotentiary  of  the  United  States  of  America  to 
Germany,  and  The  President  of  the  German  Empire, 
Dr.  Wirth,  Chancellor  of  the  German  Empire,  who, 
having  communicated  their  full  powers,  found  to  be 
in  good  and  due  form,  have  agreed  as  follows: 


Article  I. 


The  commission  shall  pass  upon  the  following  cate¬ 
gories  of  claims  which  are  more  particularly  defined 
in  the  Treaty  of  August  25,  1921,  and  in  the  Treaty 
of  Versailles: 


(1)  Claims  of  American  citizens,  arising  since  July 
21,  1914,  in  respect  of  damage  to,  or  seizure  of,  their 
property,  rights  and  interests,  including  any  company 
or  association  in  which  they  are  interested,  within 
German  territory  as  it  existed  on  August  1,  1914; 

1 2)  Other  claims  for  loss  or  damage  to  which  the 
United  Stales  or  its  nationals  have  been  subjected  with 
respect  to  injuries  to  persons,  or  to  property,  rights 
ami  interests,  including  any  company  or  association 
in  which  American  nationals  are  interested,  since  July 
21.  1914,  as  a  consequence  of  the  war: 


•  •  • 
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(.’>>  Debts  owing  to  American  citizens  by  the  Ger¬ 
man  (Government  or  by  German  nationals. 

Article  II. 

The  Government  of  the  United  States  and  the  Gov¬ 
ernment  of  (Germany  shall  each  appoint  one  commis¬ 
sioner.  The  two  Governments  shall  by  agreement  se¬ 
lect  an  umpire  to  decide  upon  any  cases  concerning 
which  the  commissioners  may  disagree,  or  upon  ;jmy 
points  of  difference  that  may  arise  in  the  course!  of 
their  proceedings.  Should  the  umpire  or  any  of  jthe 
commissioners  die  or  retire,  or  be  unable  for  any  iron- 
son  to  discharge  his  functions,  the  same  procedure 
shall  be  followed  for  tilling  the  vacancy  as  was  fol¬ 
lowed  in  appointing  him. 

Article  111. 

The  commissioners  shall  meet  at  Washington  within 
two  months  after  the  coming  into  force  of  the  present 
agreement.  They  may  lix  the  time  and  the  place  of 
their  subsequent  meetings  according  to  convenience. 

Article  IV. 

The  commissioners  shall  keep  an  accurate  record  of 
the  questions  and  cases  submitted  and  correct  minutes 
of  their  proceedings.  To  this  end  each  of  the  Govern¬ 
ments  may  appoint  a  secretary,  and  these  secretaries 
shall  act  together  as  joint  secretaries  of  the  commis¬ 
sion  and  shall  be  subject  to  its  direction. 

The  commission  may  also  appoint  and  employ  ainv 
other  necessary  officer  or  officers  to  assist  in  the  pjer- 
formanee  of  its  duties.  The  compensation  to  be  p$id 
to  any  such  oflicer  or  oftieers  shall  be  subject  to  ijhe 
approval  of  the  two  Governments. 

Article  V. 

Each  Government  shall  pay  its  own  expenses,  includ¬ 
ing  compensation  of  its  own  commissioner,  agent  jor 
counsel.  All  other  expenses  which  by  their  nature  qre 
a  charge  on  both  Governments,  including  the  honohi- 
rium  of  the  umpire,  shall  be  borne  by  the  two  Govern¬ 
ments  in  equal  moieties. 

Article  VI. 

The  two  Governments  mav  designate  agents  ajud 
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counsel  who  may  present  orul  or  written  arguments  to 
tin*  commission. 

The  commission  shall  receive  ami  consider  all  writ¬ 
ten  statements  or  documents  which  may  be  presented 
to  it  by  or  on  behalf  of  the  respective  Governments  in 
support  of  or  in  answer  to  any  claim. 

The  decisions  of  the  commission  and  those  of  the 
umpire  i  in  case  there  may  be  any)  shall  be  accepted  as 
tinal  and  binding  upon  the  two  Governments. 

Aktiole  VII. 

The  present  agreement  shall  come  into  force  on  tin* 
date  of  its  signature. 

In  faith  wiiekeof,  the  above  named  plenipoten¬ 
tiaries  have  signed  the  present  agreement  and  have 
hereunto  allixed  their  seals. 

Done  in  duplicate  at.  Berlin  this  tenth  day  of 
August,  1922. 

[seal. |  ALAXSOX  B.  IKM'GIITOX. 

|  seal.  ]  WIRTH. 

Rule  VIII  of  (he  Rules  of  Procedure  of  the  Mixed  Claims 
Commission,  United  States  and  (lermany  [as  adopted  No- 
re  tuber  13,  I!)  32,  and  as  amended  from  time  to  time ,  to 
December  •>/,  W32)  as  set  forth  in  the  Appendix  to  Opin¬ 
ions  and  Derisions ,  Mixed  Claims  Cotnmission ,  United 
Stales  tint/  Oermantf  from  October  /,  ttt  December  31, 

I!  >33  i  p.  MAh: 

VIII. 

I  iccisions. 

la  i  The  two  National  < ’ommissioners  will  certify  in 
writing  to  the  I’mpire  for  decision  (1)  any  case  or 
cases  concerning  which  the  < ’ommissioners  may  dis¬ 
agree.  or  (2i  any  point  or  points  of  difference  that 
may  arise  in  the  course  of  their  proceedings,  accom¬ 
panied  or  supplemented  by  any  statement  in  writing 
which  either  of  them  may  desire  to  make  of  his  opinion 
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with  inspect  to  the  decision  of  the  ease  oi-  easel*  or 
point  or  points  of  difference  certified. 

I  hi  The  Cmpire  shall  at  all  times  have  the  righjt  to 
the  complete  record  in  any  and  all  cases  and  to  {tear 
oral  argument  in  his  discretion. 

(el  The  empire  may  join  with  the  two  National  Com¬ 
missioners  in  announcing — or  in  the  event  of  their  dis¬ 
agreement  certified  to  him  shall  announce — principles 
and  rules  of  decision  applicable  to  a  group  or  groups 
of  cases  for  the  guidance  as  far  as  applicable  of  |  the 
American  Agent,  the  (lerman  Agent,  and  their  respec¬ 
tive  counsel,  in  the  preparation  and  presentation  of 
all  claims. 

I 

id)  All  decisions  shall  be  in  writing  and  signed  by 
I  1  >  the  I’mpire  ami  the  two  National  Commissioners, 
or  (2)  bv  the  two  National  Commissioners  where  tihev 

•  I  * 

are  in  agreement,  or  ( 3 1  by  the  I'mpire  alone  when 
the  two  National  Commissioners  have  certified  their 
disagreement  to  him.  Such  decisions  need  not  spate 
the  grounds  upon  which  they  are  based. 

I 

j 

Settlement  of  War  Claims  Act  of  1028,  l/o  Slat.  2~>;/,  Sec. 

2.ia).  i  b  i ,  ( c ) ,  ( (I ) :  Sec.  // : 

Six’.  2.  la  l  The  Secretary  of  State  shall,  from  tjime 
to  time,  certifv  to  the  Secretarv  of  the  Trcasurv  the 
awards  of  the  Mixed  Claims  Commission,  Tailed  States 
and  (Jet-many,  established  in  pursuance  of  the  agree¬ 
ment  of  August  10,  1922,  between  the  Cnitcd  Stales 
and  CJermanv  (referred  to  in  this  Act  as  the  “Miked 
( Maims  ( Commission"  I . 

lb  i  The  Secretary  of  the  Treasury  is  authorized  jjtnd 
directed  to  pay  an  amount  equal  to  the  principal!  of 


each  award  so  certified,  plus  the  interest  thereon 
accordance  with  the  award,  accruing  before  .lanu 
1.  192S. 


Ml 

trv 


let  The  Secretary  of  the  Treasury  is  authorized  and 
directed  to  pay  annually  (as  nearly  as  may  bei  sinijple 
interest,  at  the  rate  of  5  per  centum  per  annum,  upon 
the  amounts  payable  under  subsection  (bi  and  remain¬ 
ing  unpaid,  beginning  January  1,  192$.  until  paid. 

id)  The  payments  authorized  by  subsection  ( b ) !  or 
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(c)  shall  b<*  made  in  accordance  with  such  regula¬ 
tions  as  the  Secretary  of  the  Treasury  may  prescribe, 
but  only  out  of  the  (Herman  special  deposit  account 
created  bv  section  4,  within  the  limitations  hereinafter 
prescribed,  and  in  the  order  of  priority  provided  in 
subsection  (c)  of  section  4. 

******** 

Skc.  4  (a)  There  is  hereby  created  in  the  Treasury 
a  (Herman  special  deposit  account,  into  which  shall  be 
deposited  all  funds  hereinafter  specified  and  from  which 
shall  be  disbursed  all  payments  authorized  by  section  2 
or  3,  including  the  expenses  of  administration  author¬ 
ized  under  subsections  (c)  and  (m)  of  section  3  and 
subsection  (e)  of  this  section. 

(b)  The  Secretary  of  the  Treasury  is  authorized  and 
directed  to  deposit  in  such  special  deposit  account — 

(1)  All  sums  invested  or  transferred  by  the  Alien 
Property  Custodian,  under  tin*  provisions  of  section  23 
of  tiie  Trading  with  the  Knomv  Act,  as  amended: 

(2)  The  amounts  appropriated  under  tin*  authority 
of  section  3  (relating  to  claims  of  (Herman  nationals)  : 
and 

(3)  All  money  (including  the  proceeds  of  any  prop¬ 
erty,  rights,  or  benefits  which  may  be  sold  or  otherwise 
disposed  of,  upon  such  terms  as  he  may  prescribe)  re¬ 
ceived,  whether  before  or  after  the  euactment  of  this 
Act,  by  the  United  States  in  respect  of  claims  of  the 
United  States  against  Germany  on  account  of  the 
awards  of  the  Mixed  Claims  Commission. 

(c)  The  Secretary  of  the  Treasury  is  authorized  and 
directed,  out  of  the  funds  in  such  special  deposit  ac¬ 
count,  subject  to  the  provisions  of  subsection  (d).  and 
in  the  following  order  of  priority — 

(1)  To  make  the  payments  of  expenses  of  admin¬ 
istration  authorized  by  subsections  (c)  and  (m)  of  sec¬ 
tion  3  or  subsection  ( el  of  this  section; 

(2)  To  make  so  much  of  each  payment  authorized 
by  subsection  (b)  of  section  2  (relating  to  awards  of 
the  Mixed  (Maims  Commission),  as  is  attributable  to 
an  award  on  account  of  death  or  personal  injury,  to- 


get  her  with  interest  thereon  ;is  provide!  in  subseetjion 
i  c  )  or  section  2 ; 

(.*})  To  make  each  payment  authorized  by  subsec¬ 
tion  (bj  of  section  2  (relating  to  awards  of  the  Mijced 
(Maims  Commission),  if  the  amount  thereof  is  jnot 
payable  under  paragraph  (2)  of  this  subsection  and 
does  not  exceed  SI 00,000,  and  to  pay  interest  thereon  as 
provided  in  subsection  (c)  of  section  2: 

i4|  To  pay  the  amount  of  $100,000  in  respect  of 
each  payment  authorized  by  subsection  (b|  of  section  - 
l  relating  to  awards  of  the  Mixed  (Maims  Commission  I,  if 
the  amount  of  such  authorized  payment  is  in  excess 
of  $100,000  and  is  not  payable  in  full  under  para¬ 
graph  (2)  of  this  subsection.  Xo  person  shall  be  paid 
under  this  paragraph  and  paragraph  ( M  (  an  amount 
in  excess  of  $100,000  (exclusive  of  interest  beginning 
•January  1,  192S),  irrespective  of  the  number  |  of 
awards  made  on  behalf  of  such  person: 

( .*> )  To  make  additional  payments  authorized  by  sub¬ 
section  |b)  of  section  2  (relating  to  awards  of  the 
Mixed  (Maims  Commission ),  in  such  amounts  as  vj  ill 
make  the  aggregate  payments  (authorized  by  such  siib 
section)  under  this  paragraph  and  paragraphs  (L'l. 
(.Ml,  and  (4)  of  this  subsection  equal  to  SO  per  centijim 
of  the  aggregate  amount  of  all  payments  authorized  ibv 
subsection  (b)  of  section  2.  Payments  under  this  para¬ 
graph  shall  be  prorated  on  tin*  basis  of  the  amount  of 
the  respective  payments  authorized  by  subsection  (hi 
of  section  2  and  remaining  unpaid.  Pending  the  com¬ 
pletion  of  the  work  of  the  Mixed  (Maims  ( 'ommissi<|>n, 
the  Secretary  of  the  Treasury  is  authorized  to  pay  sujch 
installments  of  tin*  payments  authorized  by  this  para¬ 
graph  as  lie  determines  to  1m*  consistent  with  prompt 
payment  under  this  paragraph  to  all  persons  on  behalf 
of  whom  claims  have  been  presented  to  the  Comm|is- 
sion : 

(til  To  pnv  amounts  determined  hv  the  Secret  a  rv  iof 
the  Treasury  to  be  payable  in  respect  of  the  tentative 
awards  of  the  Arbiter,  in  accordance  with  the  provi¬ 
sions  of  subsection  (s)  of  section  .M  (relating  to  awards 
for  ships,  patents,  and  radio  stations)  : 

(Ti  To  pay  to  German  nationals  such  amounts  sis 
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will  make  the  aggregate  payments  equal  to  50  per 
eeiitum  of  the  amounts  awarded  under  section  2  (on 
aeeount  of  ships,  patents,  and  radio  stations).  Pay¬ 
ments  authorized  by  this  paragraph  <>r  paragraph  (hi 
may,  to  the  extent  of  funds  available  under  the  provi¬ 
sions  of  subsection  (d  i  of  this  section,  l>e  made  whether 
or  not  th<*  payments  under  paragraph  (1)  to  (5),  in¬ 
clusive,  of  this  subsection  have  been  completed: 

(Si  To  pay  accrued  interest  upon  the  participating 
certificates  evidencing  tin*  amounts  invested  by  the 
Alien  Property  Custodian  under  subsection  (a)  of 
section  25  of  tin*  Trading  with  the  I'ncmy  Act,  as 
amended  (relating  to  the  investment  of  20  per  centum 
of  (!erman  property  temporarily  withheld): 

(!))  To  pay  the  accrued  interest  payable  under  sub¬ 
section  (c)  of  section  2  (in  respect  of  awards  of  the 
Mixed  Claims  Commission)  and  subsection  (hi  of  sec¬ 
tion  :>  (in  respect  of  awards  to  German  nationals): 

(10)  To  make  such  payments  as  are  necessary  (A) 
to  repay  the  amounts  invested  by  the  Alien  Property 
Custodian  under  subsection  (a)  of  section  25  of  the 
Trading  with  the  Knemy  Act,  as  amended  (relating  to 
tin*  investment  of  20  per  centum  of  German  property 
temporarily  withheld),  (B)  to  pay  amounts  equal  to 
the  difference  between  the  aggregate  payments  (in  re¬ 
spect  of  claims  of  German  nationals)  authorized  by 
subsections  ( g )  and  (h)  of  section  5  and  the  amounts 
previously  paid  in  respect  thereof,  and  (C)  to  pay 
amounts  equal  to  the  difference  between  the  aggregate 
payments  (in  respect  of  awards  of  the  Mixed  Claims 
Commission  >  authorized  by  subsections  (b)  and  (c) 
of  section  2,  and  the  amounts  previously  paid  in  respect 
thereof.  If  funds  available  are  not  suflieient  to  make 
the  total  payments  authorized  by  this  paragraph,  the 
amount  of  payments  made  from  time  to  time  shall  be 
apportioned  among  the  payments  authorized  under 
clauses  (A),  (B).  and  (C)  according  to  the  aggregate 
amount  remaining  unpaid  under  each  clause: 

(11)  To  make  such  payments  as  are  necessary  to 
repay  the  amounts  invested  by  the  Alien  Property 
Custodian  under  subsection  (b)  of  section  25  of  the 
Trading  with  the  Knemy  Act,  as  amended  (relating 
lo  the  investment  of  the  unallocated  interest  fund): 
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but  tlu*  amount  payable  under  this  paragraph  shall 
not  exceed  the  aggregate  amount  allocated  to  |  the 
trusts  described  in  subsection  (c)  of  section  2p  of 
such  Act: 

(12)  To  pay  into  the  Treasury  as  miscellaneous^  re¬ 
ceipts  the  amount  of  the  awards  of  the  Mixed  (Maims 
Commission  to  the  United  States  on  its  own  behalf  on 
account  of  claims  of  the  United  States  against.  Ger¬ 
many;  and 

(13)  To  pay  into  the  Treasury  as  miscellaneous  re¬ 
ceipts  any  funds  remaining  in  the  German  special  de¬ 
posit  account  after  the  payments  authorized  by  para¬ 
graphs  (1)  to  (12)  have  been  completed. 

( <1 )  HO  per  centum  of  the  amounts  appropriated 
under  the  authority  of  section  3  (relating  to  claims  of 
German  nationals)  shall  be  available  for  payments 
under  paragraphs  (0)  and  (7)  of  subsection  (c)J  of 
this  section  (relating  to  such  claims)  and  shall  be 
available  only  for  such  payments  until  such  time!  as 
the  payments  authorized  by  such  paragraphs  have  been 
completed. 

(e)  The  Secretary  of  the  Treasury  is  authorized  to 
pay,  from  funds  in  tlu*  German  special  deposit  ac¬ 
count,  such  amounts,  not  in  excess  of  ffoio.OOO  per  jan- 
nuiu,  as  may  be  necessary  for  the  payment  of  jt he 
expenses  in  carrying  out  the  provisions  of  this  section 
and  section  2”>  of  the  Trading  with  the  Uncmv  Act, 
as  amended  (relating  to  the  investment  of  funds  by 
tlu*  Alien  Property  Gustodiani,  including  personal 
services  at  the  seat  of  government. 

<f)  The  Secretary  of  the  Treasury  is  authorized!  to 
invest  and  reinvest,  from  time  to  time,  in  bonds,  notes, 
or  certificates  of  indebtedness  of  the  United  Slates 
any  of  the  funds  in  the  German  special  deposit  [ac¬ 
count,  and  to  deposit  to  the  credit  of  such  accojmt 
the  interest  or  other  earnings  thereon. 

( g I  There  shall  be  deducted  from  the  amounts  fljrst 
payable  under  this  section  to  any  American  national 
in  respect  of  any  debt  the  amount,  if  any,  paid  by  |the 
Alien  Property  Custodian  in  respect  of  such  djr*bt 
which  was  not  credited  by  the  Mixed  Claims  Commis¬ 
sion  in  making  its  award. 
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BRIEF  FOR  INTERVENER-PLAINTIFF- 
APPELLANT. 

Jurisdictional  Statement. 

This  is  an  appeal  by  the  Anierican-llawaiian  Steamship 
Company  (  R.  300)  from  a  judgment  of  the  District  Court}  of 
the  United  States  for  the  District  of  Columbia,  which  or¬ 
dered  ( 1 )  that  a  motion  of  the  Lehigh  Valley  Railroad 
Company,  intervener-defendant,  for  summary  judgment  dis¬ 
missing  the  complaint  of  the  Z.  &  F.  Assets  Realization 
Corporation,  plaintiff,  and  the  bill  of  intervention  of  (he 
American-Hawaiian  Steamship  Company  be  granted  and 
(2)  further  ordered  that  a  motion  made  by  the  defendants 
Cordell  Hull,  Secretary  of  State,  and  Henry  Morgenthiu, 
Secretary  of  the  Treasury,  to  dismiss  the  complaint  and  the 
bill  of  intervention  be  also  granted  (R.  298 1. 


The  present  case  involves  a  conflict  of  rights  or  interests 

asserted  by  American  claimants  with  reference  to  a  fund 

on  deposit  in  the  Treasury  Department.  The  plaintiff  and 

the  intervener-plaintiff  asked  for  an  injunction  to  restrain 

the  Secretary  of  State  from  certifying  and  to  restrain  the 

Secretary  of  the  Treasury  from  paying  some  awards  said 

to  have  l>een  recently  rendered  bv  the  so-called  Mixed 

•  • 

Claims  Commission,  established  under  an  agreement  con¬ 
cluded  by  the  United  States  and  Germany  on  August  10, 
1022  (It.  12,  31).  Such  payments  would  exhaust  the  funds 
in  the  Treasury  available  for  the  payment  of  awards  and 
leave  unpaid  awards  made  many  years  ago  in  favor  of  the 
plaintiff  and  in  favor  of  the  intervener-plaintiff. 

The  jurisdiction  of  the  lower  Court  is  based  on  Title  IS. 
Sections  41,  43,  44  of  The  Code  of  the  District  of  Columbia, 
and  the  jurisdiction  of  this  Court  is  based  upon  Title  IS, 
Section  26  of  The  Code  of  the  District  of  Columbia. 

Statement  of  Case. 

It  is  shown  in  the  plaintiffs  complaint  that  it  is  the 
holder  of  awards  rendered  some  years  ago  by  the  commis¬ 
sion  created  by  the  Agreement  of  August  10,  1022,  and 
that  there  is  an  unpaid  balance  of  these  awards  (R.  3).  It 
is  shown  by  the  intervener-plaintiff  that  it  is  the  holder  of 
awards  likewise  rendered  some  years  ago  by  the  commission, 
and  that  there  is  an  unpaid  balance  (R.  23). 

It  is  alleged  in  the  complaint  filed  by  each  that  the 
Lehigh  Valley  Railroad  Company  and  others  similarly 
situated  presented  claims  to  the  commission;  that  they 
were  disallowed  by  a  decision  of  the  two  commissioners, 
the  umpire  participating  in  1030;  that  about  nine  years 
later  these  claimants  represent  themselves  to  be  holders  of 
awards  in  their  cases  and  desire  to  have  them  paid ;  and 
that  these  awards  are  not  awards  of  the  commission,  since 
only  one  commissioner  was  on  the  commission  at  the  time 


they  were  rendered,  and  the  dismissal  of  the  claims  in  19.20 


is  a  final  and  binding  decision. 


The  plaintiff  brought  this  action  to  protect  property 
rights  in  funds  on  deposit  in  the  Treasury  of  the  United 


>erty 

deposit  in  the  Treasury  of  the  United 
States.  Those  rights  and  the  rights  which  the  intervener- 
plaintiff  undertook  to  protect  are  substantially  identical. 
The  rights  have  their  foundation  in  (1)  treaty  stipulations 
concluded  bv  tin*  United  States  and  Germany:  (2)  provi¬ 
sions  of  an  agreement  between  the  two  countries  to  I  give 
effect  to  those  treaty  stipulations;  and  (2)  statutory  provi¬ 
sions  enacted  by  Congress  to  give  effect  to  both  the  treaty 
stipulations  and  the  provisions  of  the  supplemental  agree¬ 
ment  . 


Statutes  and  Treaties  Involved. 


The  Treaty  of  Versailles  embodied  many  detailed  | pro¬ 
visions  obligating  the  Government  of  Germany  to  pay  j  war 
indemnities  to  the  governments  with  which  she  had  jbeen 
at  war,  called  the  Allied  and  Associated  Powers,  anil  in 
favor  of  their  nationals.  Among  those  provisions,  [vere 
some  authorizing  the  Allied  and  Associated  Powers  to  re¬ 
tain  and  liquidate.  and  to  apply  to  specified  classe 
claims,  property  within  their  respective  jurisdictions! 


of 

la¬ 

the 


longing  to  German  nationals. 

The  Government  of  the  United  States  did  not  ratify 
Treaty  of  Versailles,  but  on  August  25,  11)21  (42  Stat.  11)121)  i, 
it  concluded  a  separate  treaty  with  Germany  which  sec  tired 
to  the  United  States  and  in  favor  of  its  nationals  all  tin* 
rights  with  regard  to  indemnities  stipulated  in  the  Treaty  of 
Versailles,  and,  further,  all  rights,  privileges,  and  indem¬ 
nities  specified  in  the  Joint  Resolution  of  the  Congress  of 
the  United  States  of  July  2,  11)21.  (42  Stat.  105.) 

For  the  purpose  of  giving  effect  to  provisions  of  the 
Treaty  of  August  25,  1921,  with  regard  to  compensating  to 
be  paid  to  American  citizens  for  injuries  suffered  jvith 
respect  to  rights  of  person  and  property,  an  agreement 
was  concluded  bv  the  United  States  and  Germany  on 
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August  10,  1922,  which  established  a  commission,  which 
was  charged  with  the  duty  of  determining  the  total  amount 
to  be  paid  by  Germany  in  satisfaction  of  indemnities  due 
to  the  United  States  and  its  citizens  by  virtue  of  provisions 
of  the  Treaty  of  August  25,  1921. 

See  Article  I  for  the  categories  of  claims  of  citizens  to  be 
passed  upon  by  the  commission  ( K.  1(>). 

Article  II  of  the  agreement  reads  as  follows: 

“The  Government  of  the  United  States  and  the 
Government  of  Germany  shall  each  appoint  one  com¬ 
missioner.  The  two  Governments  shall  bv  agreement 
select  an  umpire  to  decide  upon  any  cases  concerning 
which  tin*  commissioners  may  disagree,  or  upon  any 
points  of  difference  that  may  arise  in  the  course  of  their 
proceedings.  Should  the  umpire  or  any  of  the  com¬ 
missioners  die  or  retire,  or  be  unable  for  any  reason  to 
discharge  his  functions,  the  same  procedure  shall  be 
followed  for  filling  the  vacancy  as  was  followed  in 
appointing  him.*' 

Article  VI  reads  in  part  as  follows: 

“The  decisions  of  the  commission  and  those  of  the 
umpire  tin  case  there  may  be  any)  shall  be  accepted  as 
final  and  binding  upon  the  two  Governments.** 

Section  2  of  the  so-called  Settlement  of  War  Claims  Act 
of  March  10,  192S,  45  Stat.  254,  reads  in  part  as  follows: 

“Sec.  2(a)  The  Secretary  of  State  shall,  from  time  to 
time,  certify  to  the  Secretary  of  the  Treasury  the 
awards  of  the  Mixed  Claims  Commission,  United  States 
and  Germany,  established  in  pursuance  of  the  Agree¬ 
ment  of  August  10,  1922,  between  the  United  States  and 
Germanv  (referred  to  in  this  Act  as  the  ‘Mixed  Claims 
Commission').  (Italics  inserted.) 

“(b)  The  Secretary  of  the  Treasury  is  authorized 
and  directed  to  pay  an  amount  equal  to  the  principal 
of  each  award  so  certified,  plus  the  interest  thereon,  in 
accordance  with  the  award,  accruing  before  January 
1,  1928." 


These  provisions,  relating  to  activities  of  the  Secretary  of 
State  and  the  Secretary  of  the  Treasury  with  regard  toj  the 
certification  of  awards  and  the  payment  of  awards,  respec¬ 
tively,  are  to  some  extent  similar  to  those  found  in  the  I  Act 
of  February  27.  1896,  e.  34,  29  St  at.  32,  Sec.  r,47.  Tit.;  31, 
r.  S.  r„  which  rea<ls  as  follows: 


‘•Hereafter  all  monevs  received  bv  the  Secretar 


of 


State  from  foreign  governments  and  other  sources,  in 
trust  for  citizens  of  the  United  States  or  others,  >jhall 
l>e  deposited  and  covered  into  the  Treasury. 

“The  Secretary  of  State  shall  determine  the  amounts 
due  claimants ,  respectively,  from  each  of  such  tpist 
funds,  and  certify  the  same  to  the  Secretary  of  the 
Treasury,  who  shall,  upon  the  presentation  of  the 'cer¬ 
tificates  of  the  Secretary  of  State,  pay  the  amounts  so 
found  to  he  due. 

“Each  of  the  trust  funds  covered  into  the  Treasury 
as  aforesaid  is  hereby  appropriated  for  the  payment  to 
the  ascertained  beneficiaries  thereof  of  the  certificates 
herein  provided  for.”  (Italics  inserted.) 


Statement  of  Points. 


The  intervener-plaintiff-appellant  assigns  the  follow 
errors  bv  the  Uourt  below: 


•mg 


1.  in  granting  the  motion  of  the  intervener-defendant 
for  summary  judgment  dismissing  the  bill  of  intervention 
filed  by  the  intervener-plaintiff: 

2.  In  granting  the  motion  of  the  defendants  to  dismiss 
the  bill  of  intervention: 

3.  In  construing  the  Settlement  of  War  Claims  Act  of 
March  10,  1928,  to  vest  in  the  Secretary  of  State  functions 
which  can  have  the  effect  of  barring  a  judicial  determina¬ 
tion  of  rights  with  reference  to  the  fund  deposited  in  j  the 
Treasury  pursuant  to  provisions  contained  in  that  Act.  j 


<; 

4.  In  holding  that  the  Court  had  no  power  to  prevent 
the  Secretary  of  the  Treasury  from  making  payment  of 
awards  said  to  have  been  rendered  in  favor  of  the  Lehigh 
Kail  road  and  others  similarly  situated. 

">.  In  declaring  the  claims  presented  under  the  Agree¬ 
ment  of  August  10,  1022.  to  be  ‘‘claims  of  the  United 
States”,  as  they  were  from  the  standpoint  of  procedure  in 
relation  to  presentation  to  the  commission,  while  failing  to 
take  account  of  private  property  rights  of  American  citizens 
derived  from  the  Agreement  and  from  the  Act  of  March  10. 
1028,  both  of  which  specifically  provided  for  the  vindication 
of  such  rights. 


Summary  of  Argument. 

The  Court  below  should  have  passed  upon  the  rights  of 
the  plaintiffs  who  invoked  an  appropriate  remedy  to  protect 
property  rights.  International  claims  are  property  rights. 
I* helps  v.  McDonald,  00  U.  S.  208;  ('omegi/s  v.  lV/.\*xe,  1  Pet. 
303:  Metzger  case,  Venezuelan  Arbitrations  of  1003,  Rals¬ 
ton's-  Report,  p.  40.  It  had  the  power  to  do  so. 

Congress  did  not  intend  by  tin*  Act  of  March  10,  1028,  to 
vest  in  the  Secretary  of  State,  through  simple  terms  relat¬ 
ing  to  certification  of  awards,  the  power  to  prevent  judicial 
determination  of  private  rights  secured  by  the  Agreement 
of  August  10,  1022,  and  rights  in  relation  to  vast  sums 
of  money  appropriated  by  Congress  for  the  benefit  of  claim¬ 
ants.  The  Judiciary  has  the  power  of  final  determination 
with  regard  to  both  statutory  and  treaty  provisions  defini¬ 
tive  of  those  rights. 

The  payments  of  so-called  awards  rendered  in  1030  will 
result  in  a  misapplication  of  funds  which  can  and  should 
l>e  prevented  by  judicial  action.  The  Government  as  well 
as  claimants  in  whose  behalf  valid  awards  have  been  ren¬ 
dered  would  suffer  the  consequent  losses. 


( 


Argument. 

POINT  I. 

The  District  Court  had  the  power  to  construe  aind 
apply  statutory  and  treaty  provisions  applicable  a^id 
controlling  in  this  case. 

The  plaint  ill's  did  not  undertake  to  obtain  a  “review" |  of 

i 

the  proceedings  of  an  international  commission.  They  in¬ 
stituted  a  proceeding,  one  of  the  purposes  of  which  is  I  to 
enjoin  the  Secretary  of  the  Treasury  from  paying  out  funds 
on  deposit  in  the  Treasury  Department  at  variance  with 
provisions  of  the  Act  of  March  10,  1028,  which  prescribe 
the  duties  of  the  Secretary  with  regard  to  the  disposition 
of  that  fund;  and  they  sought  to  have  the  Court  pass  on 
conflicting  assertions  of  rights  with  respect  to  that  fund. 
The  foundation  for  a  procedure  such  as  that  to  which  the 
plaintiffs  resorted  is  found  in  provisions  of  the  Constitu¬ 
tion. 

Article  VI,  Cl.  2,  reads  as  follows: 

“This  Constitution,  and  the  Laws  of  the  Unified 
States  which  shall  l>e  made  in  Pursuance  thereof;  ahd 
all  Treaties  made,  or  which  shall  be  made,  under  tjhe 
authority  of  the  United  States,  shall  be  the  supreijne 
Law  of  the  Land;  and  the  .Judges  in  every  State  shsill 
be  bound  thereby,  any  Thing  in  the  Constitution  ior 
Laws  of  any  State  to  the  Contrary  notwithstanding." 

Article  Ill,  Sec.  2,  Cl.  1,  reads  in  part  as  follows:  j 

“The  judicial  Power  shall  extend  to  all  Cases,  Jin 
Law  and  Equity,  arising  under  this  Constitution,  tjie 
Laws  of  the  United  States,  and  Treaties  made,  br 
which  shall  be  made,  under  their  Authority.” 

| 

With  the  courts,  of  course,  rests  the  final  interpretation 
and  application  of  Federal  statutes.  The  same  is  true  with 


$ 

regard  to  stipulations  of  treaties,  and  the  courts  have  been  i 

concerned  with  such  questions  in  hundreds  of  cases. 

Crandall:  Treaties :  Their  Makhuj  and  Enforce¬ 
ment .  2nd  ed.,  pp.  466-634. 

The  Court  below  had  the  power  to  determine  whether 
the  pertinent  statutory  provisions  and  treaty  stipulations 
would  be  properly  or  improperly  executed,  if  action  should 
finally  be  taken  conformably  to  the  prayers  in  the  motion 
for  summary  judgment  and  in  the  motion  of  the  defendants 
to  dismiss  the  complaint  and  the  bill  of  intervention.  The 
Court,  therefore,  had  the  power  to  pass  on  conflicting  as¬ 
sertions  of  rights  with  reference  to  the  fund  established  by 
the  Act  of  March  10.  1928. 

i 

POINT  II. 

The  action  of  the  Secretary  of  State  in  certifying 
purported  awards  to  the  Secretary  of  the  Treasury  is 
no  bar  to  a  judicial  determination  of  conflicting  rights 
with  reference  to  funds  on  deposit  in  the  Treasury. 

1  ( 

Kven  when  certificates  have  been  issued  by  the  Secre¬ 
tary  of  State  pursuant  to  the  Act  of  February  27,  1896,  29 
Stat.  32,  which  in  mandatory  terms  declares  that  the  Secre¬ 
tary  “shall  determine  the  amounts  due  claimants,  re¬ 
spectively”,  as  well  as  certify  them  to  the  Secretary  of  the 
Treasury,  who  “shall,  upon  the  presentation  of  the  cer¬ 
tificates”  pay  the  amounts  found  to  be  due,  suits  to  restrain  ,  , 

the  Secretary  of  the  Treasury  from  paying  awards  certified 
to  him  have  frequently  been  maintained. 

The  Court  below  seems  to  have  misinterpreted  the  facts 
involved  in  Mellon  et  al.  v.  Orinoco  Iron  Co.,  266  U.  S.  121.  ;  \\ 
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The  Court  said  that  the  “cases  which  have  been  citing  in¬ 
cluding  Mellon  v.  Orinoco  Iron  Co.,  266  U.  S.  121,  invjolvo 
the  ownership  of  a  claim  which  has  been  allowed,  and  do 
not  involve  the  propriety  of  an  allowance  of  a  claim,  j  but 
whether  it  has  been  allowed  to  tin*  right  party”. 

Orinoco  Co.,  Ltd.,  cl  al.  v.  Orinoco  Iron  Co.,  266  Fed. 
665,  54  App.  I>.  O.  218,  was  an  appeal  from  a  decree  of  the 
Supreme  Court  of  the  District  of  Columbia  establishing  tin* 
equitable  claim  of  the  appellee  to  the  sum  of  $56,250  op  de¬ 
posit  in  the  Treasury  of  the  United  States,  and  to  prevent 
the  payment  of  that  sum  to  the  Orinoco  Co.,  Ltd. 

Under  a  protocol  concluded  between  the  United  States 
and  Venezuela,  the  Department  of  State  had  collected  from 
Venezuela  a  sum  of  $385,000  in  favor  of  the  Orinoco  Co., 
Ltd.  and  through  its  certificate  had  deposited  that  sum 
with  the  Secretary  of  the  Treasury  conformably  to  the  re¬ 
quirement  of  the  Act  of  February  27,  1896.  Treaties,  Con¬ 
ventions,  International  Arts  and  Af/rmncnts,  Malloy,  Vol. 
2,  p.  1887. 

The  Orinoco  Iron  Company  had  laid  before  tin*  Depart¬ 
ment  of  State  facts  to  show  that  it  had  an  interest  in  the 
property  which  had  been  confiscated  in  Venezuela.  The 
syllabus  shows  succinctly  the  disposition  of  the  case  by 
the  Court  of  Appeals,  which  affirmed  the  decree  of  the 
trial  court,  p.  : 

“Where  complainant  has  an  equitable  right  j  as 
against  the  other  complainants  in  a  fund  paid,  pur¬ 
suant  to  the  terms  of  the  protocol  of  a  foreign  cOun- 
trv,  into  the  United  States  Treasure  as  a  trust  fund 
for  the  beneficiaries  thereof,  under  Act  of  February  27, 
1896  (Comp.  St.  Sec.  6668),  complainant  has  a  right 
to  equitable  relief,  though  the  Secretary  of  State  de¬ 
nied  complainant's  request  to  recognize  its  claim." 

In  Mellon  et  al.  v.  Orinoco  Iron ■  Co.,  266  U.  S.  121,  the 
decree  of  the  Court  of  Appeals  was  affirmed  by  the  jSu- 
preme  Court  speaking  through  Mr.  Chief  Justice  Taft. !  It 
is  clearly  shown  by  the  action  of  all  three  courts  that  jthe 
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certificate  of  the  Secretary  of  State  was  not  controlling 
with  regard  to  the  payment  of  money  in  satisfaction  of  the 
claim,  and  that  the  courts  are  not  debarred  from  concern¬ 
ing  themselves  with  the  disposition  of  funds  of  this  char¬ 
acter. 

The  ease  does  not  appear  to  involve  the  ownership  of  a 
elaiin.  The  successful  litigant  was  not  the  owner  of  the 
claim,  in  whole  or  in  part,  since  he  had  not  even  presented 
a  claim  to  the  Department  of  State  for  presentation  to 
the  Government  of  Venezuela.  Hut  localise  money  was 
wrongfully  awarded  the  Orinoco  Company,  Ltd.  and  others, 
the  Court  imposed  a  trust  on  funds  to  which  it  considered 
the  Orinoco  Iron  Company  was  entitled  as  compensation 
for  losses  aetuall.v  sustained. 

In  Smith  v.  JIarrah ,  51  Fed.  2d,  314,  60  App.  D.  C.  258, 

the  plaintiff  filed  a  bill  to  obtain  a  share  in  the  award  made 

to  Hurrah  and  certified  bv  the  Secretary'  of  State  to  the 

*  •> 

Secretary'  of  the  Treasury*.  The  bill  yvas  dismissed  on  the 
ground  that  he  failed  to  establish  an  equitable  lien.  But 
with  reference  to  the  question  of  jurisdiction,  the  Court 
said  (p.  315)  : 

“In  line  with  Orinoco  Co.,  Ltd.,  ct  al.  v.  Orinoco 
iron  Co..  54  App.  I).  C.  21S,  296  F.  965,  969,  affirmed 
by  the  Supreme  Court  in  Mellon,  Secretary  v.  Orinoco. 
2*66  F.  S.  121,  45  S.  Ct.  53  L.  69,  L.  Ed.  199,  yve  think 
there  is  no  longer  any  question  that  on  a  bill  with 
proper  averments  the  court,  in  the  circumstances  in¬ 
volved  here,  yvould  have  jurisdiction  to  inquire  as  to 
the  parties  entitled  to  the  fund,  and  to  require  it  to  be 
paid  over  to  a  receiver,  pending  such  orders  as  the 
Court  might  make  yvith  relation  thereto.” 

In  Mellon  v.  Harding,  et  al..  Equity  Suit  No.  45,867, 
in  the  Supreme  Court  of  the  District  of  Columbia,  de¬ 
cided  on  May  15,  1930,  a  bill  yvas  filed  on  July  13,  1926, 
bv  Secretary  of  the  Treasury  Mellon  reciting  that  he 
brought  the  action  as  custodian  of  a  trust  fund.  He  named 
a  large  number  of  defendants,  yvho  were  claimants  to  the 
fund  as  assignees  or  sub-assignees  of  John  Celestin  Land- 
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reau.  Facts  in  the  sense  of  the  following  were  farther 
recited  in  the  bill : 

In  an  arbitration  between  t  lie  United  States  and  IVru, 
tinder  a  protocol  signed  May  21.  1021,  a  claim  wasj  pre¬ 
sented  by  the  Government  of  the  United  States  against 
the  Government  of  Peru  to  obtain  an  indemnity  in  behalf 
of  heirs  or  assignees  of  Landrean. 

The  Secretary  of  State  sent  to  the  Secretary  oi'  the 
•  • 

Treasury  on  or  about  August,  20,  1024.  two  checks  for 
$125,000  and  $10,000.50.  respectively,  constituting  the 
amount  which  had  been  awarded  bv  the  arbitral  tribunal 
in  satisfaction  of  the  claim.  The  Secretary  of  Statje  in¬ 
formed  the  Secretary  of  the  Treasury  that  for  various 


reasons  the  former  was  not  competent  to  pass  on 
rights  of  the  claimants  to  the  fund  and  “to  certify 


the 

the 


names  of  those  entitled  to  the  trust  fund".  The  Secretary 
of  State,  therefore,  did  not  even  issue  any  certificate  con¬ 
formably  to  the  requirements  of  the  Act  of  February  27, 
1  S9(>. 

The  Secretary  of  the  Treasury  represented  to  the  Court 
that  he  likewise  could  not  pass  on  the  rights  of  claimants, 
in  this  connection  saying:  “and  plaintiff  is  ready  and  I  will¬ 
ing,  so  far  as  in  his  power  lies,  to  pay  and  deliver  |  said 
fund  into  the  custody  of  this  Honorable  Court,  or  to  jsueh 
claimants  as  the  Court  may  determine  to  be  entitled  tjhere- 
to  . 

A  special  master  was  appointed  by  the  Court,  and  he 
submitted  a  report  making  recommendations  with  regard 
to  the  distribution  of  the  fund.  The  findings  of  the  mjister 
were  accepted  by  the  Court,  and  an  opinion  disposing  of 
the  relative  rights  of  claimants  was  filed  on  May  15,  1920. 

Even  in  this  relatively  unimportant  and  simple  case 
the  Secretary  of  State  felt  that  the  rights  of  persons  who 
asserted  interests  in  the  fund  should  be  judicially  deter¬ 
mined.  The  Secretary  of  the  Treasury  took  the  same  iview 
and  referred  the  entire  situation  to  the  Court,  which  took 
jurisdiction  and  passed  on  conflicting  rights  with  reference 
to  the  trust  fund. 


I 


rj 


Proceedings  in  that  case  interestingly  illustrate  the  rela¬ 
tive  standing  and  capacity  of  executive  authorities  and 
judicial  authorities  with  reference  to  questions  such  as 
are  involved  in  the  present  case*. 

It  is  submitted  that,  by  a  mere  authorization  to  the 

Secretarv  of  State  to  “cert  if  v"  awards  to  the  Secretarv 
•  •  * 

of  the  Treasury,  Congress  had  no  intention  to  bar  all  judi¬ 
cial  examination  into  the  questions  pertaining  to  disposi¬ 
tion  of  vast  sums  of  money  conformably  to  law. 

The  mechanical  expedition  with  which  the  Department 
of  State  certified  numerous  purported  awards  assuredly 
indicates  that  it  considered  that  it  was  simply  an  agency 
of  transmission.  See  affidavit  of  Harold  II.  Martin,  in 
which  it  is  stated  that  copies  of  the  awards  were  certified 
to  the  Secretary  of  State  on  October  11(1,  1939,  and  on 
October  151.  1939,  he  certified  the  awards  to  the  Secretary 
of  tin*  Treasure  l  R.  lltli. 


POINT  III. 

The  Act  of  Congress  of  March  10,  1928,  contem¬ 
plated  the  payment  of  only  such  awards  as  should  be 
rendered  conformably  to  the  terms  of  the  agreement 
of  August  10,  1922,  and  not  payment  of  purported 
awards  such  as  were  rendered  in  1939,  when  there 
was  a  vacancy  in  the  post  of  one  of  the  Commission¬ 
ers. 


Tin*  acts  of  members  of  the  Mixed  (Maims  ('ommissiou 
which  the  plaintiff  below  and  the  intervener-plaintiff  seek 
to  have  set  aside  were  acts  which  were  at  variance  with 
the  terms  of  the  instrument  which  created  the  commission 
and  prescribed  for  if  methods  of  procedure  ( R.  lf>).  It 
is  an  indisputable  rule  of  law  that  acts  not  in  conformity 
with  the  terms  of  an  instrument  governing  an  international 
commission  or  tribunal  are  void.  The  terms  of  the  Agree¬ 
ment  of  August  10.  1922.  are  explicit  with  regard  to  the 


tilling  of  vacancies  caused  1  >v  death  or  retirement.  Th(* 
commission  lmd  no  power  lo  function  in  the  absence  of 
one  member  when  the  purported  awards  were  rendered 
in  OHoIkm*,  1931).  Any  question  that  may  arise  with|  re¬ 
gard  to  a  possible  failure  of  Germany  to  fill  the  vacajncy 
is  a  diplomatic  question  between  the  United  States  imd 

Germane.  One  commissioner  had  no  right  to  assume  the 
' 

functions  of  the  other  commissioner.  The  umpire  had  no 
functions  to  perform  in  any  case  unless  the  two  commis¬ 
sioners  had  acted  therein  and  disagreed. 

Furthermore,  the  Mixed  (Maims  (Van mission  had  |  no 
power  to  nullify  the  decision  rendered  bv  the  commission 
in  1930  dismissing  the  claims  presented  by  the  interveher- 
defendant  and  others.  That  was  a  “final  and  binding" 
decision  under  the  terms  of  Article  VI  of  the  Agreement 
of  August  10,  1922  ( R.  IS).  The  commission  has  never 
laid  any  “inherent  power"  other  than  powers  which  are 
derived  from  tin*  international  agreement  which  created  the 
commission.  Governments,  parties  to  an  international 
agreement,  of  course,  have  the  power  to  nullify  objection- 
aide  awards. 

Ralston,  The  Lair  anil  l*rocnl  n  rc  of  I  n-ternat  ii\nal 
Tribunals ,  pp.  42  c I  set/.’ 

Moore,  I n Imiational  Lair  Dit/cst,  Yol.  VII,  pp.  59- 

02. 

A  few  pertinent  quotations  from  authorities  beaijing 
on  the  subject  may  be  cited: 

Kamarowsky,  Lc  Tribunal  I n  lerna  I  ional  (  Wjest- 
man’s  translation),  p.  355: 

“The  violation  of  the  agreement  to  arbitrate  by  It  lie 
tribunal  in  any  respect  whatever." 

Rivier.  Drincipcs  i/n  Droit  tics  dens,  Yol.  I  ij  p. 
1S5: 

*  *  that  the  arbitrator  has  exceeded  his  powjers 
or  has  not  complied  with  the  provisions  of  the  co/n- 
/ ironiisc 
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Hall,  .1  Treat  Ur  on  I  nlcrnal  ional  Lair.  .*>  <*<!..  j». 

:m : 

"*  *  *  when  the  tribunal  has  elearly  exceeded  the 
powers  given  to  it  by  the  terms  of  the  instrument  of 
submission.** 

Report  of  Secretary  of  State  Rayard  on  the  I*cllc- 
tirr  ami  Lazarc  cases,  S.  Fx.  Doc.  04,  41)  <\>ng. 
2d  Scss. : 

“The  duty  of  the  Executive  to  refuse  to  execute  a 
decision  which,  in  spite  of  the  irreproachable  character 
of  the  arbitrator,  appears  to  be  unjust  and  unfair,  has 
been  proclaimed  many  times  by  the  Department  of 
State  and  sanctioned  by  the  Supreme  t’ourt  of  the 
I'nited  States.** 

These  cases  are  discussed  in  Moore.  I  nlcrnal  ional  Arbi¬ 
trations.  Vol.  2,  p.  17D3. 

If  the  action  taken  jointly  by  all  members  of  a  tribunal 
is  void,  when  it  does  not  conform  to  the  terms  of  an 
arbitral  agreement,  then  assuredlv  action  taken  either  bv 
one  commissioner  or  by  an  umpire  at  variance  with  pro¬ 
visions  of  the  Agreement  of  August  10.  11)22.  is  void. 

CONCLUSION. 

The  lower  Court  has  the  power  to  control  the  acts 
of  the  Secretary  of  the  Treasury  in  order  to  prevent 
the  disposition  of  funds  at  variance  with  the  Act  of 
March  10,  1928;  to  direct  a  proper  disposition  of  the 
funds;  and  to  construe  all  pertinent  statutory  and 
treaty  stipulations  of  which  account  must  be  taken 
in  formulating  a  decision. 

It  is,  therefore,  respectfully  submitted  that  the 
judgment  of  dismissal  should  be  reversed  and  the 
motion  for  summary  judgment  denied. 

FR ED  K.  XIKLSKX. 

Attorncjf  for  the  / ntcrrcncr-l*1aintiff- 
.  1  jificllanf. 
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statement 

In  accordance  with  an  Agreement  entered  into  betweejn  the 
United  States  and  Germany  on  August  10,  1922  (42  Stat. 
2200).  a  Mixed  Claims  Commission  was  established  for  the 
purpose  of  determining  the  amount  to  be  paid  by  Germany 
in  satisfaction  of  Germany’s  financial  obligations  under  the 
Treaty  of  Berlin.  This  latter  treaty  was  concluded  betjween 
the  two  Governments  on  August  15,  1921  (42  Stat.  1937),  and 
secured  to  the  United  States  and  its  nationals  the  rights 
specified  under  the  Knox-Porter  Peace  Resolution  of  July  2, 
1921  (42  Stat.  105). 

The  Agreement  establishing  the  Commission  provided  for 
the  appointment  of  an  American  and  a  German  Commissioner 
and  an  Umpire  (R.  15).  In  March  of  1927  the  United  Spates, 
through  the  American  Agent,  filed  claims  on  behalf  of  the 
intervener-appellee  and  others  before  the  Commission,  arising 
out  of  the  destruction  of  property  by  reason  of  explosions  at 

(i) 


2 


Black  Tom,  New  Jersey,  in  1916  and  at  Kingsland.  New  Jer¬ 
sey,  in  1917  (R.  35).  These  claims  were  dismissed  by  the 
Commission  in  1930. 

As  a  result  of  a  petition  to  reopen  the  cases  filed  by  the 
American  Agent,  the  Umpire  of  the  Commission,  acting  under 
a  certificate  of  disagreement  submitted  by  the  American  Com¬ 
missioner,  granted  a  rehearing  (R.  195).  The  Umpire  there¬ 
after  set  aside  the  decision  of  October  16,  1930,  dismissing  the 
claims  and,  upon  motion  of  the  American  Agent,  rendered 
awards  to  the  United  States  on  behalf  of  the  claimants  con¬ 
cerned  (R.  195).  These  awards  were  entered  in  the  Record 
of  the  Commission  on  October  30.  1939  (R.  107). 

After  the  filing  of  this  suit  by  the  plaintiff  below,  but  prior 
to  service  of  papers  upon  the  appellee.  Secretary  of  State  (R. 
311),  that  officer  certified  the  awards  in  favor  of  the  inter¬ 
vener-defendant  to  the  appellee.  Secretary  of  the  Treasury  (R. 
311),  for  payment  in  accordance  with  the  provisions  of 
ihe  Settlement  of  War  Claims  Act  of  192S  (45  Stat.  254). 

Appellant  and  intervener-appellant  sought  to  have  the 
court  below  enjoin  the  appellee.  Secretary  of  State,  from  certi¬ 
fying  the  awards  and  the  appellee.  Secretary  of  the  Treasury, 
from  paying  the  awards  so  certified  to  the  intervener-appellee. 

The  appellees  filed  a  motion  to  dismiss  both  the  complaint 
and  the  bill  of  intervention  upon  the  grounds  that  the  lower 
court  was  without  jurisdiction  to  review  the  action  of  the 
Mixed  Claims  Commission,  or  to  determine  whether  or  not 
said  Commission  had  jurisdiction  to  enter  the  awards  entered 
on  October  30,  1939.  or  to  restrain  and  enjoin  the  appellees 
from  certifying  and  paying  such  awards  (R.  294).  The  inter¬ 
vener-appellee  filed  its  answer  (R.  33)  and  also  filed  a  motion 
for  summary  judgment  dismissing  the  complaint  and  the  bill 
of  intervention  (R.  76). 

The  motion  of  appellees  to  dismiss  the  complaint  and  the 
intervener-appellee’s  motion  for  summary  judgment  were 
granted  (R.  295).  The  present  appeal  (R.  299.  300)  is  from 
the  order  granting  said  motions  and  from  the  judgment  en¬ 
tered  thereon  by  the  court  below  (R.  29S).  A  motion  by  the 
appellant  for  reargument  or  correction  of  the  opinion  of  the 
court  below  was  denied  by  that  court  (Supplemental  R.  3). 


3 


The  intervener's  motion  for  summary  judgment  updn  its 
cross-claim,  asserted  in  its  answer  against  the  appellee,  Secre¬ 
tary  of  the  Treasury,  was  not  considered  by  the  court  lj)elow 
and  remains  pending  (R.  299). 

QUESTIONS  INVOLVED 

The  questions  presented  are: 

I.  Whether  the  District  Court  had  jurisdiction  to  review 
the  power  and  authority  of  the  Mixed  Claims  Commission, 
United  States  and  Germany,  to  make  the  awards  entered  on 
October  30,  1939.  as  a  result  of  proceedings  before! 
Commission. 

II.  Whether  the  District  Court  had  jurisdiction  to  review 
the  validity  or  the  amount  of  any  awards  entered  b>f  the 
Mixed  Claims  Commission,  United  States  and  Germany. 

III.  Whether  the  District  Court  had  jurisdiction  to  restrain 
and  enjoin  the  Secretary  of  State  from  certifying  ancj  the 
Secretary  of  the  Treasury  from  paying  the  awards  entered  by 
the  Mixed  Claims  Commission,  United  States  and  Germany, 
on  October  30,  1939. 

SUMMARY  OF  ARGUMENT 

I 

The  Mixed  Claims  Commission,  United  States  and  Germany, 
was  established  by  Executive  Agreement  between  the  United 
States  and  Germany  to  determine  as  between  the  two  gov¬ 
ernments  the  amount  of  Germany’s  financial  obligations  under 
the  Treaty  of  Berlin  between  the  United  States  and  Germany. 
The  power  and  authority  of  the  Commission  to  make  the 
awards  of  October  30,  1939,  which  are  the  subject  matter  of 
the  present  appeal  is  a  political  question  pertaining  toj  the 
foreign  relations  of  the  United  States  and  is  a  matter  Com¬ 
mitted  by  the  Constitution  exclusively  to  the  political!  de¬ 
partment  of  the  government.  It  is  a  matter  which  is  not 
subject  to  judicial  inquiry  or  review.  The  court  below,  there¬ 
fore,  properly  refused  to  review  the  power  and  authority  of 
this  Commission  to  make  the  awards  entered  by  it  on  Octpber 
30,  1939,  or  to  inquire  into  the  validity  of  the  proceeding^  be¬ 
fore  the  Commission  as  a  result  of  which  the  awards  in  Ques¬ 
tion  were  entered. 
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II 

The  conclusive  and  final  nature  of  a  decision  as  to  the 
validity  and  the  amount  of  the  awards  made  by  an  interna¬ 
tional  commission  upon  claims  asserted  before  it  is  no  longer 
open  to  question  in  our  courts.  That  such  a  decision  by  an 
international  commission  is  conclusive  and  final  was  deter¬ 
mined  by  the  Supreme  Court  in  the  early  case  of  Cornegys  v. 
Vasse,  1  Pet.  193.  The  rule  there  laid  down  has  been  con¬ 
sistently  followed  since. 

There  is  here  no  dispute  whatsoever  as  to  the  ownership 
of  the  awards  entered  by  the  Mixed  Claims  Commission  on 
October  30.  1939.  in  favor  of  the  intervener-appellee.  The 
sole  question  which  the  appellants  seek  to  raise  is  as  to  the 
validity  of  such  awards.  The  Mixed  Claims  Commission 
having  decided  this  question,  its  determination  is  final  and 
conclusive  and.  as  the  lower  court  properly  held,  is  not  subject 
to  judicial  review. 

III 

The  Secretary  of  State  certified  the  awards  to  the  Secretary 
of  the  Treasury  after  the  filing  of  the  complaint  but  before 
service  and  the  court  below  properly  found  that  the  contro¬ 
versy  was  moot  as  to  the  Secretary  of  State.  Furthermore,  no 
injunction  could  issue  even  if  the  case  was  not  moot  as  to  the 
Secretary  of  State.  If  the  duty  of  certifying  the  awards  of  the 
'Commission  be  regarded  as  purely  ministerial,  then  the  Secre¬ 
tary  of  State  is  simply  performing  a  duty  imposed  upon  him 
by  Congress,  he  is  not  acting  outside  the  scope  of  his  authority, 
and  he  cannot  be  restrained.  If  the  duty  be  regarded  as  “min¬ 
isterial”  in  the  sense  that  the  Secretary  of  State  may  certify 
“awards”  which  are  within  the  jurisdiction  of  the  Commission, 
but  that  he  may  not  certify  “awards”  which  were  not  within 
the  jurisdiction  of  the  Commission  to  make,  then  the  prayer 
for  an  injunction  to  restrain  the  Secretary  of  State  in  such  a 
situation  is  simply  an  indirect  endeavor  to  have  the  Court  do 
that  which  it  may  not  do  directly,  namely,  review  the  jurisdic¬ 
tion  and  authority  of  an  international  tribunal,  and  is  an 
attempt  to  control  by  injunction  discretionary  action  by  an 
executive  official  and  to  subject  to  judicial  review  action  by 


the  Secretary  of  State  in  matters  involving  foreign  relations, 
which  are  not  subject  to  such  review. 

Nor  can  the  Secretary  of  the  Treasury  be  enjoined  and 
restrained  from  paying  the  awards  entered  by  the  Mixed 
Claims  Commission  and  certified  to  him  by  the  Secretary  of 
State.  Insofar  as  payments  by  the  Secretary  of  the  Treasury 
involve  questions  as  to  what  is  an  “award”  or  whether  k  par¬ 
ticular  award  was  within  the  power  of  the  Commission  to 
make,  the  Secretary  of  the  Treasury  can  no  more  be  enjoined 
than  the  Secretary  of  State,  and  for  the  same  reasons.!  The 
Secretary  of  the  Treasury  may  not  be  enjoined  for  the  ad¬ 
ditional  reasons:  (1)  that  the  right  of  any  awardholder  to 
receive  payment  of  any  award  is  contingent  upon  the  number 
and  amounts  of  the  awards  entered  by  the  Mixed  Claims 
Commission  and  certified  by  the  Secretary  of  State,  and  upon 
the  availability  of  funds  in  the  German  Special  Deposit  Ac¬ 
count  after  payment  of  those  awards  of  the  Mixed  Claims 
Commission  which  have  priority  under  the  Settlement  cf  War 
Claims  Act  of  192S,  as  amended;  and  (2)  that  the  moneys 
held  for  deposit  in,  or  deposited  in  such  account,  are  in!  every 
sense  the  moneys  and  property  of  the  United  States]  as  to 
which  no  change  of  title  takes  place  and  in  which  no  claimant 
has  any  interest,  until  actual  delivery. 

Since  the  United  States  alone  may  assert  claims  before  the 
Commission  and  since  the  United  States  alone  is  authorized 
and  empowered  to  control  the  claims  presented  to  the  Com¬ 
mission,  the  appellants  have  no  standing  to  challenge  the 
authority  or  action  of  the  Commission  by  seeking  injunctive 
relief  against  the  Secretary  of  State  and  the  Secretary] of  the 
Treasury. 

ARGUMENT 


I 

The  District  Court  was  without  jurisdiction  to  review  the 
power  and  authority  of  the  Mixed  Claims  Commission, 
United  States  and  Germany,  to  make  the  awards  entered 
on  October  30,  1939,  as  a  result  of  proceedings  before  the 
commission 

! 

The  completely  political — and  hence  non-judicial  anjd  non- 
justiciable — character  of  the  sabotage  awards  of  October  30, 
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1939,  which  are  the  subject-matter  of  the  present  appeal  is 
emphasized  by  consideration  of  the  historical  background  of 
the  international  tribunal  whose  actions  are  here  sought  to 
be  subjected  to  scrutiny  by  a  municipal  court. 

Inasmuch  as  the  United  States  was  not  a  party  to  the  Treaty 
of  Versailles  or  to  the  agencies  established  thereunder,  it  be¬ 
came  necessary  for  the  United  States  and  Germany,  after  the 
ratification  of  the  Treaty  of  Berlin  (42  Stat.  1937),  to  establish 
a  tribunal  for  the  settlement  of  American  claims  against  Ger¬ 
many.  The  Mixed  Claims  Commission.  United  States  and 
Germany,  was  created  and  organized  pursuant  to  the  provi¬ 
sions  of  an  Agreement  entered  into  between  the  United  States 
and  Germany,  signed  at  Berlin  on  August  10.  1922.  and  ef¬ 
fective  the  same  date  (R.  15).  Established  as  an  international 
tribunal  for  the  adjudication  of  claims  falling  within  the 
categories  described  in  the  Agreement  and  more  particularly 
defined  in  the  Treaty  of  Berlin,  all  claims  presented  to  the 
Mixed  Claims  Commission  were  to  be  and  in  fact  have  been 
asserted  by  the  United  States,  either  for  itself  or  on  behalf 
of  one  of  its  nationals  against  the  Government  of  Germany. 

The  creation  of  the  Mixed  Claims  Commission.  United 
States  and  Germany,  carried  into  effect  the  duty  imposed 
upon  the  executive  branch  of  the  government  by  the  Knox- 
Porter  Peace  Resolution  (July  2,  1921.  42  Stat.  105)  and  later 
reiterated  in  the  Treaty  of  Berlin,  namely,  to  procure  redress 
for  American  nationals  on  account  of  certain  injuries  suffered 
at  the  hands  of  Germany.  Such  a  duty  is  a  political  one,  as 
this  Court  recognized  in  Holzendorf  v.  Hay ,  20  App.  D.  C. 
576,  580: 

The  duty  of  righting  the  wrong  that  may  be  done  to 
our  citizens  in  foreign  lands  is  a  political  one.  and  ap¬ 
pertains  to  the  executive  and  legislative  departments  of 
the  government.  The  judiciary  is  charged  with  no 
duty  and  invested  with  no  power  in  the  premises. 

The  close  interrelation  of  the  functions  of  the  Commission 
with  the  wartime  legislation  of  the  Congress,  and  the  political 
nature  of  the  duty  arising  out  of  such  legislation,  is  also 
clearly  indicated  by  the  Report  of  the  Senate  Committee  on 


Finance  concerning  the  Settlement  of  War  Claims  Act  of 
192S  (S.  Rep.  273,  70th  Cong.,  1st  Sess.) :  j 

It  is  fair  to  say  that  the  primary  reason  for  npt  re¬ 
turning  all  the  alien  property  at  the  time  of  the  Adop¬ 
tion  of  the  Winslow  Act  was  that  Congress  was  Under 
a  duty  to  retain  sufficient  property  as  security  until  the 
German  Government  should  make  adequate  provision 
for  the  settlement  of  the  claims  of  American  nationals 
against  Germany  and  its  nationals. 

Under  the  Constitution  the  foreign  relations  of  the  ujnitecf 
States  are  committed  exclusively  to  the  political  departments 
of  the  Government.  Questions  as  to  the  proper  sphere  qf  the 
President  and  of  Congress,  as  between  themselves,  in  th^  field 
of  foreign  relations  (see  United  States  v.  Curtiss-W right  Cforp., 
299  U.  S.  304)  do  not  arise  here;  the  only  point  now  material 
is  the  recognized  lack  of  authority  of  the  judiciary  ini  this 
field.  So  far  as  the  United  States  is  concerned,  the  poweif  and 
authority  of  the  Commission  to  make  the  awards  entered  on 
October  30.  1939,  was,  as  the  direct  and  necessary  result  ojf  the 
foreign  relations  of  the  United  States,  committed  to  it  b^  the 
executive  and  legislative  branches  of  the  government  in  jpur- 
suance  of  the  Constitution.  The  exclusive  jurisdiction  of  the 
Commission  arises  out  of  and  is  based  upon  the  power  and 
authority  so  conferred  upon  it  by  the  international  agreement 
of  August  10,  1922.  The  exercise  of  this  power  and  authority 
consequently  is  not  subject  to  judicial  review. 

The  matter  has  been  well  stated  by  the  Supreme  Courit  in 
Oetjen  v.  Central  Leather  Co.,  246  U.  S.  297: 

The  conduct  of  the  foreign  relations  of  our  govern¬ 
ment  is  committed  by  the  Constitution  to  the  executive 
and  legislative — “the  political’’ — departments  of  the 
government,  and  the  propriety  of  what  may  be  donjs  in 
the  exercise  of  this  political  power  is  not  subject  to 
judicial  inquiry  or  decision. 

The  rule  whereby  the  courts  accept  as  conclusive  the 
decisions  of  the  other  two  departments  upon  questions  involv¬ 
ing  international  relations  is  well  settled.  Questions  pertAin- 
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ing  to  foreign  relations  are  political  questions  and  their  deter¬ 
mination,  or  the  propriety  of  what  may  be  done  in  the  exercise 
of  the  political  powers  in  connection  with  such  questions,  are 
not  subject  to  judicial  inquiry  or  decision.  Foster  v.  Neilson, 
2  Pet.  253;  Doe  v.  Braden ,  16  How.  635;  Terlinden  v.  Ames, 
184  U.  S.  270;  Lehigh  Valley  Ry.  Co.  v.  State  of  New  York, 
21  F.  (2d)  396. 

Since  the  Mixed  Claims  Commission.  United  States  and 
Germany,  was  created  by  international  agreement  through  the 
mediation  of  the  executive  department,  the  actions  of  the 
Commission  result  from  the  exercise  of  powers  which  have  not 
been  confided  by  the  Constitution  to  the  judiciary.  Indeed, 
the  courts  have  no  suitable  means  to  exercise  such  powers,  that 
being  the  very  reason  such  powers  were  vested  solely  in  the 
executive  and  legislative  departments  of  our  government. 
Political  questions  such  as  those  involved  here  belong  to 
diplomacy  and  legislation  and  not  to  the  administration  of 
existing  laws.  Chae  Chan  Ping  v.  United  Slates ,  130  U.  S. 
5S1;  Frclinghuysen  v.  Key,  110  U.  S.  63. 

As  was  said  in  United  States  ex  rel.  Angnrica  v.  Bayard,  4 
Mackey  310.  322: 

We  intend,  therefore,  merely  to  say  that,  however 
strong  this  obligation  may  be  in  a  political  sense,  it 
contains  none  of  the  elements  of  what  is  known  to  the 
courts  as  contract;  and  that  much  less  can  it  be  held 
by  the  courts  that  an  indemnity,  obtained  by  the  state 
for  the  benefit  of  an  injured  citizen,  becomes  in  a  legal 
sense  at  once  the  property  of  that  citizen,  or  property 
held  for  his  use.  The  phrases  and  analogies  of  munici¬ 
pal  law  are  constantly  found  to  be  misleading  in  such 
matters.  [Italics  supplied.] 

Moreover,  and  this  is  of  controlling  importance  in  the  dis¬ 
position  of  the  present  appeal,  the  claims  which  are  asserted 
before  an  international  tribunal  are  not  the  claims  of  the  in¬ 
dividuals  who  have  been  injured,  but  are  the  claims  of  the 
countries  which  are  seeking  redress  for  the  injuries  done  their 
citizens.  By  espousing  the  claim  of  an  American  citizen,  and 
seeking  redress  on  his  behalf  against  a  foreign  government. 
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whether  by  negotiation  through  diplomatic  channels  <j>r  by 
litigation  before  an  international  tribunal,  the  United  States 
makes  the  claim  its  own.  Once  the  United  States  assertjs  the 
claim,  it  has  complete  possession  and  control  thereof ;  ahd  in 
prosecuting  the  claim  the  United  States  acts  in  its  own  right 
and  not  merely  as  agent  or  trustee  of  the  injured  American 
citizen,  Great  Western  Insurance  Co.  v.  United  States,  19  Ct. 
Cls.  206,  112  U.  S.  193;  Boynton  v.  Blaine,  139  U.  S.  306; 
United  States  v.  La  Abra  Silver  Mining  Co.,  29  Ct.  Clsl  432, 
175  U.  S.  423. 

Finally,  and  herein  may  be  found  the  basic  reason  for  the 
inapplicability  of  analogies  taken  from  municipal  la\|,  an 
international  tribunal  such  as  is  involved  here  looks  for  its 
powers,  not  to  the  sovereignty  of  one  of  the  contracting  na¬ 
tions,  but  to  the  coalesced  sovereignty  of  both  of  them,  em¬ 
bodied  in  the  international  agreement  establishing  th6  tri¬ 
bunal.  Apart,  therefore,  from  the  considerations  of  our  own 
law  and  our  own  Constitution,  which  preclude  our  own 
courts  from  inquiring  into  determinations  of  matters  involving 
foreign  relations,  there  is  the  broader  reason  why,  regardless 
of  municipal  law,  no  court  of  one  of  the  contracting  nations 
should  inquire  into  the  actions  or  powers  of  a  tribunal  vjrhich 
was  established  by  the  joint  action  of  both  nations.  [That 
reason  is  the  self-evident  proposition  that  a  court  which  texer- 
cises  part  of  the  sovereignty  of  one  nation  cannot  question  the 
acts  of  another  tribunal  constituted  by  the  joint  sovereignty 
of  two  nations. 

It  follows  that  in  the  proceedings  before  the  Mixed  Claims 
Commission,  United  States  and  Germany,  only  political  rights 
affecting  the  two  nations  concerned  were  involved.  No  clearer 
case  could  be  presented  for  judicial  forbearance  on  the  part  of 
courts  of  one  of  the  two  countries  affected. 

The  court  below,  therefore,  properly  refused  to  reviewj  the 
power  and  authority  of  this  Commission  to  make  the  awards 
entered  by  it  on  October  30.  1939,  or  to  inquire  into  the  valid¬ 
ity  of  the  proceedings  before  the  Commission  as  a  result  of 
which  the  awards  in  question  were  entered.  If  any  pbwer 
or  right  exists  to  review  or  question  the  authority  of  the  Com¬ 
mission  and  the  validity  of  its  proceedings,  such  powejr  or 
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right  is,  by  the  intrinsic  nature  of  the  tribunal  created  by  the 
international  agreement,  vested  exclusively  in  the  political 
departments  of  the  two  Governments  whose  duly  authorized 
signatories  concluded  that  agreement.  This  is  particularly 
true  in  a  case  where,  as  here,  neither  the  Treaty,  nor  the  in¬ 
ternational  agreement  creating  the  Commission,  nor  any  other 
statute,  conferred  the  power  or  authority  of  review  upon  any 
court. 

The  principal  is  well  stated  in  the  case  of  United  States  v. 
Ferreira,  13  How.  39,  at  page  47,  48: 

The  treaty  *  *  *  gives  no  authority  to  any  court 
of  justice  to  inquire  into  or  adjust  the  amount  which 
the  United  States  were  to  pay  to  the  respective  parties 
who  had  suffered  damage  from  the  causes  mentioned  in 
the  treaty.  *  *  * 

It  is  too  evident  for  argument  on  the  subject,  that 
such  a  tribunal  is  not  a  judicial  one.  and  that  the  act 
of  Congress  did  not  intend  to  make  it  one.  The  au¬ 
thority  conferred  on  the  respective  judges  was  nothing 
more  than  that  of  a  commissioner  to  adjust  certain 
claims  against  the  United  States;  and  the  office  of 
judges,  and  their  respective  jurisdictions,  are  referred 
to  in  the  law,  merely  as  a  designation  of  the  persons  to 
whom  the  authority  is  confided,  and  the  territorial  lim¬ 
its  to  which  it  extends. 

*  *  *  This  treaty  meant  nothing  more  than  the 
tribunal  and  mode  of  proceeding  ordinarily  established 
on  such  occasions;  and  well  known  and  well  under¬ 
stood  when  treaty  obligations  of  this  description  are 
undertaken.  But  if  it  were  admitted  to  be  otherwise,  it 
is  a  question  between  Spain  and  that  department  of  the 
government  which  is  charged  with  our  foreign  relations; 
and  with  which  the  judicial  branch  has  no  concern. 
[Italics  supplied.] 

The  case  of  Columbia  v.  Cauca  Co.  (190  U.  S.  524),  upon 
which  the  appellants  rely,  is  not  in  point.  In  that  case,  first, 
the  arbitration  was  between  a  foreign  government  and  a  citizen 
of  the  United  States  affecting  public  concerns,  whereas  the 
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arbitration  in  the  instant  case  was  solely  between  the  twp  gov¬ 
ernments,  the  United  States  and  Germany;  second,  the  foreign 
government  had  seen  fit  to  submit  its  case  to  the  courts  <j>f  the 
country  with  whose  citizens  its  controversy  existed,  whereas 
in  the  instant  case  neither  the  United  States  nor  Germahy  has 
submitted  its  case  or  the  cases  of  its  citizens  to  the  courts  of 
the  United  States. 

If  appellants’  argument  is  well  founded  that  the  court  below 
had  jurisdiction  to  review  the  power  and  authority  of  the 
Commission,  as  constituted  on  or  prior  to  October  30,  19$9,  to 
enter  the  awards  here  involved,  it  would  necessarily  fpllow 
that  the  courts  of  Germany  likewise  are  vested  with  jurisdic¬ 
tion  to  review  the  authority  of  the  Commission  as  tq  any 
action  which  it  has  heretofore  taken.  The  treaties  and  stat¬ 
utes  from  which  this  Commission  sprang  expressly  disclose  a 
well-defined  purpose  of  finality  and  repose,  directly  contrary  to 
any  such  possibility  of  judicial  review  of  the  Commission’s 
actions. 

The  Treaty  of  Berlin,  by  Articles  I  and  II,  specifically  re¬ 
serves  for  the  benefit  of  the  United  States  all  the  beneficial 
provisions  of  the  Treaty  of  Versailles.  Part  X,  Sectioil  IV. 
Article  297,  Annex  1  of  the  Versailles  Treaty  provides  that  the 
validity  of  any — 

orders,  directions,  decisions,  or  instructions  of  any  court 
or  any  department  of  the  Government  of  any  of  the 
High  Contracting  parties  made  or  given,  or  purporting 
to  be  made  or  given,  in  pursuance  of  war  legislation 
with  regard  to  enemy  property,  rights,  and  interests  is 
confirmed.  *  *  *  No  question  shall  be  raised  as  t<p  the 
regularity  of  a  transfer  of  any  property,  rights,  op  in¬ 
terests  dealt  with  in  pursuance  of  any  such  prder, 
direction,  decision,  or  instruction. 

Article  297  of  the  Treaty  provided,  further,  that  the  prop¬ 
erty  of  German  nationals  which  had  been  seized  by  an  ^llied 
or  Associated  Power  during  the  war  would  be  subject  to  dis¬ 
posal  by  such  Power  “in  accordance  with  its  laws  and  regula¬ 
tions  and  may  be  applied  in  payment  of  the  claims  and  debts 
defined  by  this  Article  or  paragraph  4  of  the  Annex  heret<J>.” 
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Prior  to  the  Settlement  of  War  Claims  Act  of  192S,  none 
of  the  property  seized  by  the  Alien  Property  Custodian  of 
the  United  States  from  former  German  enemies  was  used  or 
applied  in  payment  of  Mixed  Claims  Commission  awards.  The 
awards  entered  by  that  Commission  prior  to  192S  were  paid 
out  of  sums  allocated  to  the  United  States  pursuant  to  ar¬ 
rangements  made  by  the  Secretary  of  State  with  the  Allied 
Governments  under  the  Finance  Ministers’  Agreement  of 
January  14,  1925. 

The  Settlement  of  War  Claims  Act  of  192S,  however,  pro¬ 
vided  for  the  return  of  eighty  per  centum  of  the  property 
seized  from  former  German  enemy  nationals,  with  interest, 
but  required  the  retention  of  twenty  percentum  of  the  seized 
principal.  The  Act  made  these  combined  twenty  percent 
sums  available  to  the  Secretary  of  the  Treasury  for  the  pay¬ 
ment  of  the  awards  entered  or  to  be  entered  by  the  Mixed 
Claims  Commission  and  they  w^ere  deposited  in,  or  held  sub¬ 
ject  to  deposit  in.  the  German  Special  Deposit  Account  created 
by  that  Act. 

The  provisions  affecting  the  “orders,  directions,  decisions, 
or  instructions  of  any  court  or  any  department  of  the  Govern¬ 
ment  *  *  *  made  or  given,  or  purporting  to  be  made 

or  given,  in  pursuance  of  war  legislation  with  regard  to  enemy 
property,  rights,  and  interests”  apply,  therefore,  in  this  case 
to  the  “orders  or  decisions”  of  the  Mixed  Claims  Commission, 
and,  under  these  provisions,  such  orders  or  decisions  are  to  be 
considered  as  a  sealed  book  not  to  be  opened,  examined,  or 
subject  to  review  for  any  purpose  by  any  person  or  court. 

These  provisions  have  frequently  been  examined  by  the 
courts  and  have  always  been  construed  to  forbid  effectively 
any  inquiry  or  question  into  the  validity  or  regularity  of  any 
action  taken  in  regard  to  property  seized  from  former  German 
enemy  nationals.  See  Munich  Reinsurance  Co.  v.  First  Re¬ 
insurance  Co.,  6  F.  (2d)  742;  app.  dis.  273  U.  S.  666;  United 
States  v.  Chemical  Foundation,  272  U.  S.  1;  Lange  v.  Win- 
grave,  295  Fed.  565;  Klein  v.  Palmer,  IS  F.  (2d)  932. 

These  are  provisions  of  expediency,  the  reason  for  which  is 
obvious.  Not  only  the  United  States,  but  Germany  as  well, 
had  dealt  with  private  enemy  property  within  their  respec- 
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tive  jurisdictions  as  war  measures.  To  permit  the  opening 
up  or  inquiring  into  or  setting  aside  of  the  many  thousands 
of  decisions  and  orders  entered  by  duly  authorized  officials  or 
commissions  of  the  two  Governments  affecting  rights  qr  in¬ 
terest  in,  or  claims  arising  out  of.  property  acquired  anjJ  dis¬ 
posed  of  by  both  nations  in  pursuance  of  war  legislation,  jvould 
have  a  most  far-reaching  and  disruptive  effect. 

Since  the  principle  purpose  of  the  “Economic  Provisions” 
of  the  Treaty,  of  which  these  provisions  formed  a  part,  was  to 
bring  order  out  of  comparative  chaos,  there  can  be  no  (jloubt 
that  these  provisions  were  in  the  nature  of  an  international 
statute  of  repose.  It  follows  that  if  the  power  and  authority 
of  the  Mixed  Claims  Commission  to  enter  these  awardfe  and 
their  payment  out  of  such  property  are  subject  to  attack  or 
question,  the  very  purposes  for  which  the  two  Governments 
agreed  to  submit  to  adjudication  the  claims  arising  out  c|f  war 
legislation  would  be  defeated  and  frustrated. 

Here,  then,  is  a  further  compelling  reason  why  the  ]j)ower 
or  authority  of  the  Commission  should  not  be  judicially  re¬ 
viewed. 

II 

The  District  Court  was  without  jurisdiction  to  review  the 
validity  or  the  amount  of  any  awards  entered  by  the  Infixed 
Claims  Commission,  United  States  and  Germany 

There  can  be  no  question  as  to  the  power  of  the  President, 
in  the  field  of  foreign  relations,  to  enter  into  negotiation^  with 
the  Government  of  Germany,  nor  as  to  the  power  of  the 
Congress  to  create,  as  a  result  of  such  negotiations,  a  special 
tribunal  for  the  purpose  of  examining  and  adjudicating  the 
claims  provided  for  in  the  Treaty  of  Berlin.  The  power  of 
the  President  and  of  the  Congress  in  this  respect  is  plenary 
and  discretionary. 

By  the  Agreement  of  August  10.  1922  (R.  15),  that  power 
was  exercised  and  this  Commission  was  created.  The  author¬ 
ity  to  adjudicate  these  claims  was  given  to  that  Commission. 
Such  adjudications,  being  in  their  nature  judicial,  ark  res 
adjudicata  in  every  rational  and  legitimate  sense  of  that)  term 
and  they  are  just  as  conclusive  and  binding  as  the  judgjment 
of  any  court  of  last  resort. 
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In  determining  what  claims  fall  within  its  jurisdiction,  the 
Commission  s  duty  is  limited  to  seeking  out  and  giving  effect 
to  the  intent  of  the  two  Governments  as  embodied  in  the  inter¬ 
national  Agreement  creating  and  establishing  the  Commission. 
As  the  Commission  is  concerned  only  with  claims  embraced 
within  the  terms  of  that  Agreement,  namely,  claims  asserted  by 
the  United  States  on  behalf  of  its  nationals,  and  its  jurisdic¬ 
tion  is  limited  to  such  claims,  just  so  is  that  jurisdiction 
complete,  exclusive  and  not  subject  to  review  by  any  court. 
The  powers  granted  to  the  Commission  by  the  Agreement 
must  be  exercised  solely  and  finally  by  the  Commission  in 
order  to  give  effect  to  the  expressed  purpose  and  intent  of  the 
United  States  and  Germany. 

The  purpose  and  intent  of  the  United  States  and  Germany 
that  the  decisions  by  the  Commission  shall  have  the  same 
effect  as  final  decrees  of  a  competent  tribunal  of  exclusive 
jurisdiction  are  clearly  evidenced  by  Article  VI,  paragraph  3 
of  the  Agreement  (R.  IS),  which  provides: 

The  decisions  of  the  commission  and  those  of  the 
umpire  (in  case  there  may  be  any)  shall  be  accepted 
as  final  and  binding  upon  the  two  governments. 

The  Report  of  the  Senate  Committee  on  Finance  on  the 
Settlement  of  War  Claims  Act  of  192S,  supra ,  at  page  10.  dis¬ 
closes  a  similar  legislative  intent: 

The  decisions  of  the  Mixed  Claims  Commission  are 
final  and  binding  upon  the  two  Governments  and  the 
awards  of  the  Commission  constitute  a  direct  finan¬ 
cial  obligation  of  the  Government  of  Germany. 

The  finality  and  binding  effect  of  the  decisions  of  the  Com¬ 
mission  upon  the  Governments  of  the  United  States  and  of 
Germany  was  further  explicitly  recognized  by  the  terms  of  the 
Debt  Funding  Agreement.  United  States  and  Germany,  en¬ 
tered  into  on  June  23,  1930.  That  Agreement  provided: 

Whereas  Germany  is  obligated  under  the  provisions 
of  the  armistice  convention  signed  November  11,  1918. 
and  of  the  treaty  signed  at  Berlin.  August  25.  1921. 
to  pay  to  the  United  States  the  awards,  and  interest 


If) 

thereon,  entered  and  to  be  entered  in  favor  or  the 
United  States  Government  and  its  nationals  byj  the 
Mixed  Claims  Commission.  United  States  and  iGer- 
many,  established  in  pursuance  of  the  agreement  of 
August  10,  1922;  *  *  * 

Whereas  Germany  having  made  and  the  United 
States  having  received  payments  in  part  satisfaction 
on  account  of  these  two  obligations  desire  to  make  ar¬ 
rangements  for  the  complete  and  final  discharge  of!  said 


obligations  ; 


Now,  therefore,  in  consideration  of  the  premises  and 
the  mutual  covenants  herein  contained,  it  is  agreed  as 


follows: 

1.  Amounts  to  be  paid. — (a)  Germany  shall  pay  and 
the  United  States  shall  accept  in  full  satisfaction  of 
all  of  Germany’s  obligations  remaining  on  account  of 
awards,  including  interest  thereon,  entered  and  t|o  be 
entered  by  the  Mixed  Claims  Commission,  Uijiited 
States  and  Germany,  the  sum  of  40,S00.000  reichsmarks 
for  the  period  of  September  1.  1929,  to  March  31,  1930. 
and  the  sum  of  40,800.000  reichsmarks  per  annum  jfrom 


April  1,  1930,  to  March  31,  1981.  As  evidence  of!  this 
indebtedness,  Germany  shall  issue  to  the  United  S|ates 
at  par,  as  of  September  1.  1929,  bonds  of  Gcrmanyj,  the 
first  of  which  shall  be  in  the  principal  amounit  of 
40,800.000  reichsmarks,  dated  September  1,  1929,;  and 
maturing  March  31.  1930,  and  each  of  the  others  of 
which  shall  be  in  the  principal  amount  of  20.400,000 
reichsmarks,  dated  September  1.  1929,  and  maturing 
serially  on  September  30.  1930,  and  on  each  succeeding 
March  31  and  September  30  up  to  and  including  Mlarch 
31,  1981.  The  obligations  of  Germany  hereinabove  set 
forth  in  this  paragraph  shall  cease  as  soon  as  all  of  the 
payments  contemplated  by  the  settlement  of  war  claims 
act  of  1928  have  been  completed  and  the  bonds  not 
then  matured  evidencing  such  obligations  shall  be 
canceled  and  returned  to  Germany. 
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Since  a  claimant,  such  as  the  appellant  or  the  intervener- 
appellant  herein,  is  represented  before  the  Commission  solely 
through  the  medium  of  this  Government  and  since  any  awards 
rendered  in  favor  of  any  claimants  by  the  decisions  of  the 
Commission  are  not  only  final  and  binding  upon  this  Govern¬ 
ment  but  also  constitute  a  direct  financial  obligation  of  the 
German  Government,  it  follows  that  the  awards  must  be  as 
binding  and  conclusive  upon  the  claimants  as  they  are  on  the 
claimant  government  and  on  the  debtor  government. 

The  conclusive  and  final  nature  of  a  decision  as  to  the  valid¬ 
ity  and  the  amount  of  the  awards  made  by  an  international 
commission  upon  the  claims  asserted  before  it  is  no  longer 
open  to  question  in  our  courts.  As  early  as  1828.  the  Supreme 
Court  stated  in  the  case  of  Comegys  v.  V’asse.  1  Pet.  193.  211: 

The  object  of  the  treaty  was  to  invest  the  commission 
with  full  power  and  authority  to  receive,  examine,  and 
decide  upon  the  amount  and  the  validity  of  the  asserted 
claims  upon  Spain  for  damages  and  injuries.  Their  de¬ 
cision,  within  the  scope  of  this  authority,  is  conclu¬ 
sive  and  final.  If  they  pronounce  the  claim  valid  or 
invalid,  if  they  ascertain  the  amount,  their  award  in 
the  premises  is  not  reexaminable.  The  parties  must 
abide  by  it.  as  the  decree  of  a  competent  tribunal  of 
exclusive  jurisdiction. 

The  rule  there  laid  down  has  been  consistently  followed 
since.  Williams  v.  Heard ,  140  U.  S.  529;  Butler  v.  Gorley, 
146  U.  S.  303;  In.  Im  Ninja,  75  Fed.  R.  513;  Standard  Marine 
Im.  Co.  v.  Westchester  Ins.  Co.,  19  F.  Supp.  334.  See  also 
Republic  oj  Colombia  v.  Cauca  Company.  190  U.  S.  524, 
discussed  at  page  10.  supra. 

In  the  Standard  Marine  Iris.  Co.  case,  supra,  the  court 
specifically  recognized  its  lack  of  jurisdiction  to  question  the 
validity  of  an  award  entered  by  the  Mixed  Claims  Commission. 
United  States  and  Germany,  stating  (19  F.  Supp.  at  340) : 

Plaintiff  has  also  asked  permission  to  submit  proof 
that  defendant’s  war-risk  business  gave  it  a  net  profit. 
Such  evidence  is  relevant  only  to  the  questions  of 
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whether  defendant  was  entitled  to  any  award  and,  if  so. 
the  manner  of  its  calculation.  Those  matters  w’ere 
solely  within  the  jurisdiction  of  the  Mixed  Claims  Com¬ 
mission,  and  are  not  germane  to  the  present  controversy. 

As  early  as  1851,  the  Supreme  Court  specifically  deqlined 
to  exercise  jurisdiction  of  an  appeal  from,  or  to  revievjr  the 
actions  taken  in,  a  proceeding  brought  by  a  claimant  undler  an 
act  of  Congress  designed  to  carry  into  execution  an  article  of 
a  treaty  similar  in  many  respects  to  the  present  one.  tinder 
a  special  act  passed  in  1849  the  United  States  District  .judge 
for  the  Northern  District  of  Florida  was  authorized  to  receive 
and  adjudicate  a  late  claim  arising  out  of  damages  undelr  the 
treaty  of  1819  by  which  Spain  ceded  Florida  to  this  coiintry. 
The  United  States  attorney  sought  an  appeal  from  the  aiward 
entered  in  favor  of  the  claimant.  Chief  Justice  Taney  dis¬ 
missed  the  appeal  for  want  of  jurisdiction,  stating  in  United 
States  v.  Ferreira,  13  How.  39.  45,  47: 

The  only  question  now  before  us  is  whether  we  have 
any  jurisdiction  in  the  case.  And  in  order  to  determine 
that  question  we  must  examine  the  nature  oj  the 
proceeding,  before  the  District  Judge,  and  the  character 
of  the  decision  from  which  this  appeal  has  been  taken. 
*  *  *  The  decision  is  not  the  judgment  of  a  court 

of  justice.  It  is  the  award  of  a  commissioner.  Tlie  act 
of  1834  calls  it  an  award.  And  an  appeal  tc  this 
court  from  such  a  decision,  by  such  an  authority  from 
the  judgment  of  a  court  of  record,  would  be  an  anomaly 
in  the  history  of  jurisprudence.  An  appeal  migjht  as 
well  have  been  taken  from  the  awards  of  the  bogrd  of 
commissioners,  under  the  Mexican  treaty,  which!  were 
recently  sitting  in  this  city. 

*  *  *  No  claim,  therefore,  is  due  fronji  the 

United  States  until  it  is  sanctioned  by  him;  ard  his 
decision  against  the  claimant  for  the  whole  or  a  part 
of  a  claim  as  allowed  by  the  judge  is  final  and  con¬ 
clusive.  It  cannot  afterwards  be  disturbed  ty  an 
appeal  to  this  or  any  other  court,  or  in  any  other  way, 
without  the  authority  of  an  act  of  Congress. 
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It-  is  abundantly  clear  from  this  decision  that  if  the  Supreme 
Court  had  no  jurisdiction  of  an  appeal  from  an  award  entered 
by  a  District  Judge,  sitting  as  a  Commissioner  under  authority 
of  an  Act  of  Congress,  the  District  Court  below  properly 
found  that  it  had  no  jurisdiction  to  review  the  action  of  the 
Mixed  Claims  Commission,  United  States  and  Germany,  taken 
in  regard  to  awards  entered  on  claims  asserted  by  the  United 
States  in  behalf  of  its  citizens  before  that  Commission  under 
the  specific  statute  and  international  agreement  creating  it. 

In  relying  upon  the  decisions  of  the  Supreme  Court  in  the 
Fosse  and  Ferreira  cases  as  to  the  conclusiveness  and  finality 
of  the  validity  and  amount  of  the  awards  entered  by  the  de¬ 
cision  of  an  international  commission,  the  appellees  are  not  un¬ 
mindful  of  the  reservation  made  by  these  and  other  cases  as  to 
the  ownership  of  the  awards  among  adverse  claimants.  This 
distinction,  however,  only  emphasizes  the  appellees  conten¬ 
tions  here.  For,  if  it  is  true  that  one  claiming  an  award  made 
by  an  international  tribunal  in  favor  of  another  is  bound  by 
the  decision  of  such  tribunal  as  to  the  validity  of  the  claim 
and  the  amount  of  the  award,  but  not  as  to  the  ownership 
thereof,  then  it  is  clear  that  the  court  below  properly  precluded 
the  appellants  from  questioning  the  validity  of  the  awards, 
since  there  is  here  no  dispute  whatsoever  as  to  the  ownership 
of  the  awards  entered  in  favor  of  the  intervener-appellee. 
Frevall  v.  Bache,  14  Pet.  95;  Judson  v.  Corcoran,  17  How.  612; 
Phelps  v.  McDonald .  99  U.  S.  29S;  Frelinghuysen  v.  Key,  110 
U.  S.  63. . 

In  all  of  the  cases  found  by  the  appellees  in  which  awards 
entered  by  this  Commission  have  been  considered,  this  Court, 
as  well  as  state  and  other  federal  courts,  have  neither  ques¬ 
tioned,  nor  suggested  any  power  to  question,  the  validity  or 
amount  of  those  awards,  but  have  carefully  confined  them¬ 
selves  to  questions  of  apportionment  or  of  ownership  between 
adverse  claimants  to  such  awards.  Automobile  Ins.  Co.  v. 
Commission,  72  F.  (2d)  265;  Mellon  v.  Jones,  51  F.  (2d)  431; 
60  App.  D.  C.  269;  Townsend  v.  South  Carolina  Ins.  Co.,  168 
S.  C.  302;  167  S.  E.  5,  cer.  den.  282  U.  S.  661;  Knickerbocker 
v.  Mellon,  41  F.  (2d)  119;  59  App.  D.  C.  325;  cer.  den  282 
U.  S.  873;  Drier  v.  Helvering,  72  F.  (2d)  76;  63  App.  D.  C. 
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283;  Matter  of  Westbrook,  240  N.  Y.  S.  301;  228  App.  biv. 
549;  Matter  of  Loney,  133  Misc.  Rep.  249;  232  N.  Y.  S.  ^18; 
Standard  Marine  Ins.  Co.  v.  Westchester  Ins.  Co.,  supra. 

As  stated  by  this  Court  in  Drier  v.  Helvering,  supra,  Con¬ 
cerning  an  award  entered  by  the  Mixed  Claims  Commission, 
United  States  and  Germany,  in  1928: 

That  award  was  final — it  was  intended  to  close  the 
transaction  and  to  fix  the  total  compensation  or  repa¬ 
ration  for  petitioner’s  entire  loss. 

Ill 

The  District  Court  was  without  jurisdiction  to  grant  the  re¬ 
lief  sought  by  appellant  and  intervener-appellant  to  re¬ 
strain  Secretary  of  State  from  certifying  or  Secretary  of 
Treasury  from  paying  the  awards. 

1.  The  Secretary  of  State  cannot  be  enjoined  from  certifying  the  awards 

The  appellant  and  intervener-appellant  sought  to  have|  the 
court  below  restrain  and  enjoin  the  Secretary  of  State  from 
certifying  to  the  Secretary  of  the  Treasury  the  awards  of  the 
Mixed  Claims  Commission  entered  on  October  30,  1939,  on  the 
ground  that  the  Commission  had  acted  beyond  the  scops  of 
its  power  and  authority. 

Section  2  (a)  of  the  Settlement  of  War  Claims  Act  of  1928 
provides: 

The  Secretary  of  State  shall,  from  time  to  time,  j  cer¬ 
tify  to  the  Secretary  of  the  Treasury  the  awards  of  the 
Mixed  Claims  Commission,  United  States  and  Ger¬ 
many,  established  in  pursuance  of  the  agreement  of 
August  10,  1922,  between  the  United  States  and  per- 
many  (referred  to  in  this  Act  as  the  “Mixed  Claims 
Commission”). 

No  matter  how  the  duty  imposed  on  the  Secretary  by  this 
statute  be  regarded,  there  is  no  theory  under  which  a  dourt 
may  properly  enjoin  him  from  making  the  certification. 

If  this  duty  of  certifying  the  awards  of  the  Commission 
be  regarded  as  purely  ministerial,  then  the  Secretary  is  si 
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performing  a  duty  imposed  upon  him  by  Congress,  he  is  not 
acting  outside  the  scope  of  his  authority,  and  he  cannot  be 
restrained. 

On  the  other  hand,  if  the  duty  be  regarded  as  “ministerial” 
in  the  sense  that  the  Secretary  may  certify  “awards”  which 
are  within  the  jurisdiction  of  the  Commission,  but  that  he 
may  not  certify  “awards”  which  were  not  within  the  jurisdic¬ 
tion  of  the  Commission  to  make,  then  two  further  difficulties 
appear. 

First,  that  the  prayer  for  an  injunction  to  restrain  the  Secre¬ 
tary  of  State  in  such  a  situation  is  simply  an  indirect  endeavor 
to  have  the  court  do  what  it  may  not  do  directly,  namely,  re¬ 
view  the  jurisdiction  and  authority  of  an  international  tribu¬ 
nal.  Necessarily,  the  determination  by  the  court  as  to  whether 
the  awards  of  the  Commission  entered  on  October  30,  1939, 
were  awards  within  the  meaning  of  Section  2  (a)  of  the  Set¬ 
tlement  of  War  Claims  Act  of  1928  involves  a  consideration 
of  the  Commission’s  authority  and  jurisdiction. 

Second,  insofar  as  a  determination  by  the  Secretary  of  what 
constitutes  an  award  involves  a  review  of  the  Commission’s 
authority,  such  a  determination  requires  the  exercise  of  judg¬ 
ment  and  discretion  on  his  part.  Here  appellants  encounter 
the  difficulty  that  discretionary  action  by  executive  officials 
cannot  be  controlled  by  injunction,  and  the  further  difficulty 
that  action  by  the  Secretary  of  State  in  matters  involving 
foreign  relations  is  not  only  not  subject  to  judicial  review,  but, 
on  the  contrary,  is  in  many  instances  binding  on  the  courts. 

In  any  event,  therefore,  and  on  any  analysis,  the  Secretary 
cannot  be  enjoined  from  making  certifications  under  Section 
2  (a)  of  the  Settlement  of  War  Claims  Act  of  192S. 

Here,  as  it  happens,  the  Secretary  of  State  has  already  cer¬ 
tified  the  awards  to  the  Secretary  of  the  Treasury,  after  the 
filing  of  the  complaint  but  before  service  (R.  311),  and  the 
court  below  therefore  properly  found  that  the  controversy  was 
moot  as  to  the  Secretary  of  State  (R.  297).  But,  as  shown 
above,  no  injunction  could  issue  even  if  the  Secretary  of  State’s 
case  were  not  moot.  The  court  would  not  enjoin  him  even  if 
the  certification  were  still  to  be  made. 
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2.  The  Secretary  of  Treasury  cannot  be  enjoined  from  paying  the  awards, 

because  appellants  have  no  interest  or  right  in  the  fund  out  of  livhich 

the  awards  are  to  be  paid 

Insofar  as  the  appellant  and  intervener-appellant  seek  to 
enjoin  and  restrain  the  Secretary  of  the  Treasury  from  palying 
the  awards  entered  by  the  Commission,  there  is  involved  Sec¬ 
tion  2  (b)  of  the  Settlement  of  War  Claims  Act  of  1928,  4hich 
provides: 

The  Secretary  of  the  Treasury  is  authorized  and 
directed  to  pay  an  amount  equal  to  the  principal  of  each 
award  so  certified,  plus  the  interest  thereon,  in  accord¬ 
ance  with  the  award,  accruing  before  January  1,  |l928. 

Insofar  as  payments  by  the  Secretary  of  the  Treasury  linder 
this  provision  involve  questions  of  what  is  an  “awarc|”  or 
whether  a  particular  award  was  within  the  power  of  the  (pom- 
mission  to  make,  the  Secretary  of  the  Treasury  can  no  |more 
be  enjoined  than  the  Secretary  of  State,  and  for  the  Jsame 
reasons. 

But  there  are  still  additional  reasons  why  appellants  arc 
not  entitled  to  restrain  the  Secretary  of  the  Treasury  in  this 
case,  first,  because  the  right  of  any  award  holder  is  contingent 
on  a  number  of  happenings,  second,  because  the  fund  put  of 
which  the  payment  is  to  be  made  is  the  property  of  the  United 
States. 

First,  as  to  the  rights  of  award  holders. 

Section  4  (a)  of  the  Settlement  of  War  Claims  Act  of;  1928 
creates  in  the  Treasury  a  German  Special  Deposit  Accjount, 
into  which  specified  funds  are  to  be  deposited  and  from  ivhich 
payments  of  awards  of  the  Mixed  Claims  Commission.  United 
States  and  Germany,  are  to  be  made.  Section  4  (c)  of  the 
said  Act  specifies  the  order  of  priority  for  payment  of  awards 
and  Section  2  (d)  provides  that  their  payment  shall  be  (made 
only  out  of  the  funds  in  the  German  Special  Deposit  Account. 

In  view  of  the  aforesaid  provisions  of  the  Settlement  of  War 
Claims  Act  of  1928,  the  right  of  any  award  holder  to  receive 
payment  of  any  award  is  clearly  contingent  upon  the  nimber 
and  amounts  of  awards  entered  by  the  Commission  and  certi¬ 
fied  by  the  Secretary  of  State  to  the  Secretary  of  the  Treasury 
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and  upon  the  availability  of  funds  in  the  German  Special 
Deposit  Account  after  payment  of  those  awards  which  have 
priority. 

Second,  as  to  the  ownership  of  the  fund. 

This  Court  held,  in  Doerschuck  v.  Mellon,  55  F.  (2d)  741, 
60  App.  D.  C.  383.  that  the  German  Special  Deposit  Account 
was  not  money  of  the  United  States,  but  was  simply  a  specially 
earmarked  account  in  which  the  United  States  had  no  other 
responsibility  than  that  of  the  ordinary  stakeholder.  Sim¬ 
ilar  views  as  to  alien  property  funds  generally  were  expressed 
in  O’Connor  v.  Rhodes,  79  F.  (2d)  146.  65  App.  D.  C.  21,  and 
Deutsche  Bank  v.  Cummings,  S3  F.  (2d)  554.  65  App.  D.  C. 
297.  But  this  line  of  decision  was  disapproved  by  the 
Supreme  Court  in  Cummings  v.  Deutsche  Bank ,  300  U.  S.  115. 
at  p.  120.  where  it  was  said,  reversing  the  decision  in  S3  F. 
(2d)  554,  65  App.  D.  C.  297 : 

Alien  enemy  owners  were  divested  of  every  right  in 
respect  of  the  money  and  property  seized  and  held 
by  the  Custodian  under  the  Trading  with  the  Enemy 
Act.  United  States  v.  Chernical  Foundation,  272  U.  S. 
1,  9-11.  Woodson  v.  Deutsche,  etc.,  Vormals ,  292  U. 
S.  449,  454.  The  title  acquired  by  the  United  States 
was  absolute  and  unaffected  by  definition  of  duties  or 
limitations  upon  the  power  of  the  Custodian  or  the 
Treasurer  of  the  United  States.  Congress  reserved  to 
itself  freedom  at  any  time  to  dispose  of  the  property 
as  deemed  expedient  and  right  under  circumstances 
that  might  arise  during  and  after  the  war.  Legislative 
history  and  terms  of  measures  passed  in  relation  to 
alien  enemy  property  clearly  disclose  that  from  the 
beginning  Congress  intended  after  the  war  justly  to 
deal  with  former  owners  and.  by  restitution  or  com¬ 
pensation  in  whole  or  part,  to  ameliorate  hardships 
falling  upon  them  as  a  result  of  the  seizure  of  their 
property.  But  that  intention  detracted  nothing  from 
title  acquired  by  the  United  States  or  its  power  to  re¬ 
tain  or  dispose  of  the  property  upon  such  terms  and 
conditions  as  from  time  to  time  Congress  might  direct. 
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As  the  taking  left  in  enemy  owners  no  beneficial  right 
to,  or  interest  in,  the  property,  the  United  States  did 
not  take  or  hold  as  trustee  for  their  benefit. 

Accordingly,  there  now  is  no  doubt  but  that  the  funds  held 
in  the  German  Special  Deposit  Account,  or  the  funds  held 
by  the  Attorney  General  as  successor  to  the  Custodian  subject 
to  the  call  of  the  Secretary  of  the  Treasury  for  deposit  in  jhat 
account,  are  moneys  of  the  United  States  in  every  sense  of  the 
term  and  that  the  position  of  the  United  States  in  regard 
thereto  is  one  of  absolute  owner  and  not  merely  that  <pf  a 
stakeholder. 

The  same  is  true  of  funds  paid  by  a  foreign  government  to 
the  United  States  in  satisfaction  of  claims  for  injuries  sus¬ 
tained  by  American  citizens;  such  funds  are  moneys  of  j  the 
United  States.  Kieckhoefer  v.  United  States,  19  App.  D.  C. 
405. 

Likewise,  in  Cummings  v.  Hardee,  102  F.  (2d)  611,  —  App. 
D.  C.  — ,  decided  after  the  Supreme  Court's  decision  in  j  the 
Deutsche  Bank  case,  this  Court  said: 

Congress  has  specifically  prohibited  the  payment  of 
alien  property  money  deposited  in  the  Treasury  ex¬ 
cept  pursuant  to  the  provisions  of  the  Trading  With 
the  Enemy  Act,  as  amended.  *  *  * 

*  *  *  These  proceeds  are  no  longer  in  the  hajnds 

of  the  custodian  but  have  been  covered  into  the 
Treasury  in  accordance  with  the  positive  mandate  of 
the  Act  and.  since  the  United  States  have  not  consented 
to  be  sued  except  in  accordance  with  Section  9  of  the 
Act.  we  know  of  no  way  in  which  a  suit  under  the  gen¬ 
eral  equity  jurisdiction  of  the  court  for  their  recovery 
can  be  maintained.  Crone  v.  Sutherland ,  63  F.  2d  ^95. 
62  App.  D.  C.  16.  If  this  were  a  suit  for  mandaibus 
against  the  Attorney  General  to  require  him  to  with¬ 
draw  the  funds  from  the  Treasury  and  restore  then!  to 
the  bank,  it  would  not  be  sustainable  for  the  reajson 
that  Congress  has  not  conferred  authority  on  the  At¬ 
torney  General  to  withdraw  them,  for  the  asserted  rijght 
to  the  use  of  money  in  the  payment  of  the  expense^  of 
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administration  is  a  far  cry  from  the  right  to  withdraw 
it  in  satisfaction  of  a  judgment  for  a  tortious 
conversion. 

The  legal  principles  above  enunciated  by  this  Court  are 
equally  applicable  here,  since  the  Congress  did  not  give  its 
consent  or  made  no  provision  in  the  Settlement  of  War  Claims 
Act  of  192S,  an  act  supplementing  the  Trading  with  the 
Enemy  Act.  for  a  suit  against  the  government  officials  except 
in  accordance  with  Section  9  of  the  Trading  with  the  Enemy 
Act.  The  present  action  is  not  of  that  type.  In  the  Hardee 
case  this  Court  stated  that  mandamus  would  not  lie  against 
the  Attorney  General  to  compel  him  to  pay  such  funds  for 
the  reason  that  the  Congress  had  not  authorized  him  to  with¬ 
draw  them.  Similarly,  here  an  injunction  will  not  lie  against 
the  Secretary  of  the  Treasury  to  restrain  him  from  paying 
the  awards  out  of  such  funds  for  the  reason  that  the  Congress 
has  spe  eifically  authorized  and  directed  him  to  pay  all  awards 
certified  to  him  by  the  Secretary  of  State.  As  stated  by  the 
•Supreme  Court  in  the  Deutsche  Bank  case,  supra,  at  page  121: 

The  Settlement  of  War  Claims  Act  was  not  a  con¬ 
veyance  and  did  not  grant  former  owners  any  right 
or  title  to.  or  interest  in.  the  money  or  property  taken 
by  the  Custodian.  As  amended  by  it.  pertinent  pro¬ 
visions  of  the  Trading  with  the  Enemy  Act  are  indi¬ 
cated  in  the  margin.  No  change  of  title  w’as  effected 
by  that  Act;  and  in  proceedings  under  it  none  takes 
place  before  delivery  to  claimant. 

Accordingly,  appellants  here  have  no  right  to  restrain  the 
Secretary  of  the  Treasury  from  paying  the  awards  certified  to 
him  for  payment;  and  Clark  v.  Clark ,  17  How.  315,  is  not  to 
the  contrary.  In  that  case  an  award  had  been  entered  pur¬ 
suant  to  the  Treaty  of  Guadaloupe  Hidalgo  with  Mexico,  and 
the  Court  held,  under  the  statutory  provisions  governing  pay¬ 
ments  of  such  awards,  that  the  Secretary  of  the  Treasury  was 
a  mere  stakeholder.  The  ground  of  decision  is  thus  stated  in 
the  opinion : 

First,  it  is  insisted  that  the  Circuit  Court  of  the 
District  of  Columbia  had  no  jurisdiction  of  the  parties 
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under  the  Act  of  March  3,  1849,  sec.  8,  to  carry  into 
effect  our  Treaty  with  Mexico  of  1848.  The  8thj  sec¬ 
tion  provides  that  in  all  cases  arising  under  the  jAct, 
where  any  person  or  persons  other  than  those  in  wihose 
favor  the  award  was  made,  claimed  the  money  awarded, 
should  within  thirty  days  after  the  date  of  the  aivard 
notify  the  Secretary  of  the  Treasury  of  his  intention  to 
contest  the  payment  of  the  money  to  the  party  to  whom 
it  was  awarded,  and  file  with  the  district  attorney  a 
bond.  etc.,  then  the  money  should  be  retained  in  the 
Treasury,  subject  to  legal  investigation  in  the  courts  of 
justice;  and  the  party  claiming  the  fund  might  file  his 
bill  in  the  Circuit  Court  in  the  District  of  Coluijnbia, 
which  should  have  jurisdiction  to  determine  the  rigjht  of 
property.  In  this  instance  the  award  was  made  ofi  the 
15th  day  of  April  1851.  and  on  the  loth  day  of  [May 
following.  Benj.  C.  Clark,  of  Boston,  a  judgment 
creditor,  filed  his  bill  in  the  Circuit  Court  claiming  the 
fund  awarded  to  Ferdinand  Clark,  and  gave  the  notice 
and  bond  required  by  the  Act  of  1849.  sec.  S. 

It  will  be  noted  immediately  that  there  is  no  provisibn  in 
the  Treaty,  in  the  Agreement,  or  in  the  Settlement  of j  War 
Claims  Act  which  even  remotely  resembles  or  approaches  the 
language,  intent  and  purpose  of  Section  8  of  the  Act  of  March 
3.  1849.  upon  the  basis  of  which  the  Secretary  of  the  Treasury 
was  enjoined  from  paying  the  award  in  the  Clark  case.  And 
it  will  be  noted,  further,  that  the  statute  and  the  proceedings 
involved  in  the  Clark  case  pertain  to  the  conflicting  ownership 
and  to  a  dispute  between  adverse  claimants  to  an  award!.  In 
the  instant  case,  no  question  of  ownership  is  involved.  The 
sole  reason  ascribed  in  the  complaint  and  in  the  bill  of  inter¬ 
vention  for  enjoining  or  restraining  the  payment  of  the  Secre¬ 
tary  of  the  Treasury  of  these  awards  is  the  alleged  lack  of 
power  and  authority  of  the  Commission  to  enter  the  awards. 
Clearly,  the  appellant  and  the  intervener-appellant  herein 
are  not  in  a  position  even  remotely  analogous  to  that  df  the 
plaintiffs  in  the  Clark  case  and  have  not,  as  the  court  hfeld  in 
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that  case,  “the  right  to  sue  and  detain  the  fund  in  the 
Treasury/’ 

In  the  present  case,  (1)  the  right  of  any  award  holder  to 
receive  payment  of  any  award  is  wholly  contingent  upon  the 
number  and  amounts  of  the  awards  which  are  entered  by  the 
Commission  and  certified  by  the  Secretary  of  State;  (2) 
actual  payment  of  any  part  or  all  of  any  awards  so  entered 
and  certified  to  the  Secretary  of  the  Treasury  is  entirely  de¬ 
pendent  upon  the  availability  of  funds  in  the  German  Special 
Deposit  Account  after  payment  of  all  awards  having  priority; 
and  (3)  the  moneys  held  for  deposit  in.  or  deposited  in  such 
account,  are  in  every  sense  the  moneys  and  property  of  the 
United  States  to  which  no  change  of  title  takes  place  until 
actual  delivery  to  the  claimant.  It  is  therefore  abundantly 
clear  that  the  lower  court  properly  refused  the  relief  sought 
by  the  appellant  and  intervener-appellant,  as  they  have  no 
interest  or  right  of  any  kind  in  the  fund  out  of  which  the 
awards  are  to  be  paid.  Boynton  v.  Blaine,  139  U.  S.  306; 
Frelinghuysen  v.  Key,  110  U.  S.  63. 

(3)  Appellant  and  intervener-appellant  are  precluded  from  raising  the 

issues  or  seeking  the  relief  asked  for  in  the  complaint  and  in  the  bill 

of  intervention 

As  has  already  been  pointed  out  above,  pages  S-9,  it  is 
settled  law  in  our  courts  that  a  claim  by  an  American  citizen 
against  a  foreign  government  on  account  of  injuries  at  the 
hands  of  that  government  becomes,  once  the  claim  is  adopted 
by  the  United  States,  the  claim  of  the  United  States.  From 
this  it  follows,  as  our  courts  have  likewise  recognized,  that 
the  United  States  has  complete  control  over  the  prosecution 
of  the  claim. 

These  consequences  follow  here  independently  of  any  judi¬ 
cial  decisions,  because  of  the  provisions  of  the  Treaty  of  Berlin. 
Under  that  Treaty,  the  United  States  becomes  the  only  claim¬ 
ant  insofar  as  Germany  is  concerned:  no  claims  can  be  pre¬ 
sented  except  by  the  United  States  Government;  only  the 
claims  so  presented  have  an  international  status  against  Ger¬ 
many;  and  only  the  United  States  alone,  in  its  own  right,  is 
entitled  to  demand  compensation  from  Germany  for  these 
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claims.  In  short,  by  virtue  of  the  ratification  of  the 
of  Berlin,  all  private  interests  in  the  claims  provided 
that  Treaty  have  totally  disappeared  from  the  international 
viewpoint  upon  which  the  Mixed  Claims  Commission  oper¬ 
ates. 

Article  VI  of  the  Agreement  creating  the  Commission 
provides: 

The  two  Governments  may  designate  agents  jand 
counsel  who  may  present  oral  or  written  arguments 
to  the  commission. 

The  commission  shall  receive  and  consider  all  written 
statements  or  documents  which  may  be  presented  to 
it  by  or  on  behalf  of  the  respective  Governments  in  Sup¬ 
port  of  or  in  answer  to  any  claim.  j 

The  decisions  of  the  commission  and  those  of  the 
umpire  (in  case  there  may  be  any)  shall  be  accepted 
as  final  and  binding  upon  the  two  Governments. 

The  principle  that  the  claims  before  the  Commission  i^ay 
be  asserted  and  controlled  solely  by  the  United  States  is  ^lso 
well  stated  in  Administrative  Decision  No.  II  of  the  Mixed 
Claims  Commission,  United  States  and  Germany,  daited 
November  1,  1923,  wherein  Parker,  Umpire,  stated  (Dec^.  & 
Ops.,  p.  8) : 

The  United  States  is  claimant. — Though  conducted 
in  behalf  of  their  respective  citizens,  governments  are 
the  real  parties  to  international  arbitrations.  |A11 
claims,  therefore,  presented  to  this  Commission  shall 
be  asserted  and  controlled  by  the  United  States  as 
claimant,  either  on  its  own  behalf  or  on  behalf  of  <pne 
or  more  of  its  nationals.  If,  in  the  decisions,  opinions, 
and  proceedings  of  the  Commission,  American  natiorals 
are  referred  to  as  claimants  it  will  be  understood  that 
this  is  for  the  purpose  of  convenient  designation  £,nd 
that  the  government  of  the  United  States  is  the  actual 
claimant. 

i 

It  is  conclusively  established,  therefore,  (1)  by  the  deci¬ 
sions  of  the  courts,  (2)  by  the  provisions  of  the  Treaty! of 


Berlin.  (3)  by  the  specific  terms  of  the  Agreement  establishing 
the  Commission,  and  (4)  by  the  administrative  decisions  of 
the  Commission  itself,  that  the  United  States  alone  may  as¬ 
sert  claims  before  that  Commission  and  that  the  United  States 
alone  is  authorized,  and  empowered,  to  control  the  claims 
presented  to  the  Commission.  As  stated  in  the  La  Abra 
case,  supra,  at  page  45S: 

The  money  in  the  hands  of  the  Secretary  of  State 
was  paid  to  the  United  States  by  Mexico  pursuant  to 
the  award  of  the  Commission.  The  tribunal  dealt  only 
with  the  two  Governments,  had  no  relations  with  claim¬ 
ants,  and  could  take  cognizance  only  of  claims  pre¬ 
sented  by  or  through  the  respective  governments.  No 
claimant,  individual  or  corporate,  was  entitled  to  pre¬ 
sent  any  demand  or  proofs  directly  to  the  Commission. 
No  evidence  could  be  considered  except  such  as  was 
furnished  by  or  on  behalf  of  the  respective  govern¬ 
ments.  While  the  claims  of  individual  citizens  pre¬ 
sented  by  their  respective  governments  were  to  be  con¬ 
sidered  by  the  Commission  in  determining  amounts 
“the  whole  purpose  of  the  convention  was  to  ascertain 
how  much  was  due  from  one  government  to  the  other 
on  account  of  the  demands  of  their  respective  citizens.” 
And  “each  government,  when  it  entered  into  the  com¬ 
pact  under  which  the  awards  were  made,  relied  on  the 
honor  and  good  faith  of  the  other  for  protection  so  far 
as  possible  against  frauds  and  impositions  by  the  in¬ 
dividual  claimants.”  Frelinghuysen  v.  Key,  above 
cited.  As  between  the  United  States  and  Mexico,  in¬ 
deed  as  between  the  United  States  and  American  claim¬ 
ants,  the  money  received  from  Mexico  under  the 
award  of  the  Commission  was  in  strict  law  the  prop¬ 
erty  of  the  United  States,  and  no  claimant  could  assert 
or  enforce  any  interest  in  it  so  long  as  the  Government 
legally  withheld  it  from  distribution. 

Nothing  further  need  be  said  in  support  of  the  contention 
that  the  appellant  and  intervener-appellant  have  no  standing 
whatsoever,  in  their  own  behalf  or  on  behalf  of  others  simi- 
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larly  situated,  to  challenge  the  authority  or  action  of  the  Com¬ 
mission  to  make  the  awards  entered  on  October  30.  1939.  j 

It  is  clear  beyond  doubt  that  if  there  exists  any  power  or 
right  whatsoever  to  question  the  authority  of  the  Commission 
to  make  the  awards  so  entered  or  to  review  the  final  action 
taken  by  the  Commission  in  that  regard,  such  power  resides, 
if  at  all,  in  the  political  departments  of  the  government  |and 
does  not  reside  in  the  courts  of  the  United  States. 

CONCLUSION 

In  view  of  the  foregoing  considerations,  the  judgment  of 
the  District  Court  dismissing  the  complaint  and  the  bill  of 
intervention  for  lack  of  jurisdiction  should  be  affirmed. 
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BRIEF  FOR  APPELLEE 
LEHIGH  VALLEY  RAILROAD  COMPAN^ 

STATEMENT  OF  THE  CASE 

Plaintiff  and  intervener-plaintiff  appeal  from  a  fpal 
judgment  of  the  United  States  District  Court  for  the  pis- 
trict  of  Columbia,  by  Mr.  Justice  Bailey,  dismissing  their 
complaint  and  bill  of  intervention  herein.  The  judgment 
was  entered  on  a  motion  by  intervener-defendant  Lehigh 
Valley  Railroad  Company  for  summary  judgment,  pufsu- 
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ant  to  Rule  56  of  the  Federal  Rules  of  Civil  Procedure,  and 
on  a  motion  to  dismiss  made  by  defendants  the  Secretary  of 
State  and  the  Secretary  of  the  Treasury. 

The  suit  was  brought  to  enjoin  the  certification  by  the 
Secretary  of  State,  and  the  payment  by  the  Secretary  of 
the  Treasury,  of  certain  awards  of  the  Mixed  Claims  Com¬ 
mission,  United  States  and  Germany,  in  favor  of  the  United 
States  on  behalf  of  intervener-defendant  and  others,  and 
to  have  such  awards  declared  void. 

The  awards  in  question,  in  a  principal  amount  in  ex¬ 
cess  of  $21,000,000,  were  granted  on  October  30,  1939,  for 
damages  resulting  from  the  destruction  of  property  by  Ger¬ 
man  agents  at  Black  Tom  Island  in  New  York  harbor  in 
July,  1916,  and  at  Kingsland,  New  Jersey,  in  January, 
1917. 

The  motion  for  summary  judgment  was  based  on  the 
admissions  in  the  pleadings  and  on  an  affidavit  which  set 
forth  certain  records  of  the  Mixed  Claims  Commission,  and 
was  made  on  the  ground  that  there  was  no  genuine  issue 
as  to  any  material  fact,  and  that  as  a  matter  of  law  the 
action  was  without  merit. 

THE  PARTIES 

Plaintiff  and  intervener-plaintiff  are  beneficiaries  of 
prior  awards  of  the  Mixed  Claims  Commission  in  favor  of 
the  United  States  in  the  aggregate  principal  amount  of 
approximately  $3,900,000,  on  which  over  $4,173,000  (ap¬ 
proximately  1 07%)  has  heretofore  been  paid  (42,  75).* 
The  prior  awards  in  the  aggregate  (including  plaintiffs’) 

•Except  where  otherwise  noted,  figures  in  parentheses 
refer  to  pages  of  the  printed  transcript  of  record  on  appeal 
to  this  Court. 


have  been  paid  to  the  extent  of  approximately  115%  of 
their  total  principal  amounts  (111). 

Plaintiffs  claim  no  interest  in  the  awards  of  Octobei  30, 
1939,  but  seek  to  have  them  declared  invalid  upon  the  as¬ 
sumption  that  if  such  awards  are  not  paid,  plaintiffs  |  and 
others  similarly  situated  may  expect  to  receive  a  larger 
share  of  the  funds  in  the  German  Special  Deposit  Account 
currently  available  to  the  Secretary  of  the  Treasury  fori  dis¬ 
tribution  in  accordance  with  the  provisions  of  the  Settle¬ 
ment  of  War  Claims  Act  of  1928  (45  Stat.  254).  j 

Intervener-defendant  Lehigh  Valley  Railroad  Company 
is  the  beneficiary  of  one  of  the  awards  of  October  30,  1^39, 
in  the  principal  amount  of  approximately  $9,900,000  (180, 
181)  and  has  intervened  in  the  suit  on  its  own  behalf  and 
on  behalf  of  152  other  beneficiaries  of  such  awards  (63- 
73)  none  of  which  has  received  any  payment  on  account 
thereof.  Under  the  Settlement  of  War  Claims  Act  of 
1928,  they  are  entitled  to  receive  payments  from  the  f|mds 
now  available  to  the  Secretary  of  the  Treasury  iri  an 
amount  sufficient  to  place  them  on  a  parity  with  benefi¬ 
ciaries  of  prior  awards  of  the  Commission. 

Although  plaintiffs  characterize  the  Secretaries  of  fjtate 
and  Treasury  (the  only  defendants  they  named )j  as 
“nominal  defendants”  and  “stakeholders”  (Brief*,  pj).  4, 
6),  the  fact  is  that  the  awards  of  October  30,  1939  are 
awards  in  favor  of  the  United  States  and  the  defendant 
Secretaries  have,  therefore,  a  primary  interest  in  any 
attack  upon  their  validity.  Lehigh  Valley  Railroad  Com¬ 
pany  was  not  sued,  but,  on  its  own  motion,  was  granted  the 

right  to  intervene  as  a  party  defendant. 

— 

•References  to  plaintiffs'  “Brief”  are  to  the  brief  of  plain¬ 
tiff-appellant  Z.  &  F.  Assets  Realization  Corporation. 
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QUESTIONS  PRESENTED 

The  contentions  with  respect  to  the  validity  of  the  awards 
advanced  by  plaintiffs  are  identical  with  those  urged  on 
behalf  of  Germany  prior  to  the  entry  of  the  awards  (  Brief, 
pp.  6-7,  14-15).  They  raise  the  following  questions: 

Questions  considered  and  decided  by  the  Commission, 
whose  decisions  this  Court  is  asked  to  overturn 

1.  Power  of  the  Commission  to  reopen  the  cases 

In  1930  the  Commission  rendered  a  decision  that  the 
United  States  had  not  proved  its  case  against  Germany 
and  dismissed  the  claims.  Thereafter  the  United  States 
filed  a  petition  to  set  aside  that  decision  on  the  ground  that 
it  had  been  obtained  by  fraud.  The  Commission  held  in  a 
decision  in  1933  that  it  had  power  to  reopen.  In  1939  the 
Commission  set  aside  the  1930  decision,  found  on  the  merits 
for  the  United  States  and  entered  awards. 

Germany  contended  before  the  Commission  that  even 
if  the  first  decision  of  the  Commission  in  the  sabotage  cases 
had  been  obtained  by  fraud  and  suppression,  there  was 
nothing  the  Commission  or  the  Umpire  could  do  about  it. 
The  plaintiffs  now  take  the  same  position,  and  claim  that 
the  awards  are  therefore  void. 

2.  Power  of  the  Umpire  and  the  American  Commis¬ 
sioner  to  function  after  the  withdrawal  of  the  German 
Commissioner 

After  argument  and  submission  to  the  Commission  in 
January,  1939,  the  Commission  considered  whether  the 
evidence  showed  that  the  first  decision  of  the  Commission, 
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i 

in  favor  of  Germany,  had  been  induced  by  a  fraudulent 
and  corrupt  defense,  and,  having  found  that  fraud  had 
been  proved,  whether,  on  the  record  as  it  then  stood,  tqere 
was  sufficient  proof  of  Germany’s  responsibility  for  the 
explosions  to  justify  setting  aside  the  former  decision. 
Thereupon,  the  German  Commissioner,  aware  that  the 
other  two  members  intended  to  sustain  the  charge  of  fr^ud 
and  reopen  the  case,  and  that  they  were  convinced  that 
Germany  was  responsible  for  the  explosions,  retired  for 
the  purpose  of  preventing  such  a  decision. 

The  question  arises  whether  this  attempt  of  the  ger¬ 
man  Commissioner  to  frustrate  the  arbitration  was  effective 
to  prevent  the  Umpire  and  American  Commissioner  fik>m 
proceeding  to  dispose  finally  of  the  cases.  j 

In  connection  with  this  question  of  frustration,  some 
subsidiary  questions  arise,  including  the  necessity  for  a  for¬ 
mal  written  certificate  of  disagreement  signed  by  t)oth 
national  Commissioners  and  the  power  of  the  Umpire  to 
decide  all  incidental  questions  necessary  to  the  final  deter¬ 
mination  of  the  cases. 

3.  Nationality  of  Agency  of  Canadian  Car  &  Foundry 
Company 

One  of  the  awards  entered  on  October  30,  1939,  Was 
in  favor  of  the  United  States  on  behalf  of  Agency  of  Can¬ 
adian  Car  &  Foundry  Company,  Ltd.,  a  New  York  cor¬ 
poration,  for  the  destruction  of  its  property  in  the  Ufiited 
States  by  German  agents.  Germany  contended  before  the 
Commission  that  foreign  ownership  of  stock  in  the  New 
York  corporation  deprived  it  of  its  status  as  an  American 
national.  Plaintiffs  take  the  same  position  now  and  qrge 
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that  the  award  for  the  benefit  of  that  corporation  is  in¬ 
valid. 

All  the  foregoing  questions  were  considered  and  de¬ 
cided  by  the  Commission  in  carefully  reasoned  opinions. 
The  question  of  power  to  reopen  the  cases  was  decided  in 
1933  long  before  the  withdrawal  of  the  German  Commis¬ 
sioner,  and  the  other  questions  were  decided  on  June  15  and 
October  30,  1939,  after  the  German  Commissioner  had  re¬ 
tired. 

Questions  arising  subsequent  to  the  granting  of  the 
awards,  and  therefore  not  decided  by  the  Commission 

1.  Conclusiveness  of  the  Commission's  decisions  upon 
the  contentions  urged  by  plaintiffs 

Each  question  as  to  the  propriety  and  validity  of  the 
awards  in  question  now  raised  by  the  plaintiffs,  who  derive 
their  only  interest  in  their  awards  through  one  of  the 
parties  to  the  arbitration,  having  been  raised  before  the 
Commission  and  each  question  having  been  determined 
adversely  to  their  contentions  by  the  Commission,  may  the 
plaintiffs  have  the  questions  redetermined  here? 

2.  Power  of  domestic  courts  to  decide  the  validity  of 
awards  of  the  Mixed  Claims  Commission 

The  United  States,  not  its  nationals  who  suffered  the 
loss,  being  the  real  party  before  the  Commission,  and  the 
awards  having  been  rendered  in  favor  of  the  United  States 
in  an  arbitration  between  sovereign  governments,  and 
accepted  on  its  behalf  by  the  Secretary  of  State,  is  it 
open  to  the  courts  to  pass  upon  the  validity  of  the  awards 
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at  the  instance  of  a  private  citizen  and  thus  intervene  in 
the  field  of  foreign  relations  of  the  United  States? 

This  is  the  question  which  the  Court  below  dealt  With 
in  its  opinion  and  upon  which  it  disposed  of  the  case,  j 


THE  DECISION  BELOW 


The  Court  below  granted  the  motion  for  sumrrjiary 
judgment  made  by  intervener-defendant  Lehigh  Valley 
Railroad  Company  and  the  motion  of  defendants  to  dis¬ 
miss,  and  dismissed  the  complaint  and  the  bill  of  interven¬ 
tion.  In  his  opinion,  Mr.  Justice  Bailey  said: 

“In  my  opinion  the  court  has  no  power  to  grant 
the  relief  sought  by  the  plaintiff.  The  claims  nliade 
before  the  Commission  were  the  claims  of  the 
United  States.  Whether  these  claims  were  prop¬ 
erly  allowed  or  not  was  a  question  to  be  raised  by 
the  United  States  and  not  by  individuals  who  n^ight 
be  wronged  by  the  action  of  the  Commission.  If 
there  was  any  breach  of  the  treaty  between  the  two 
governments  the  only  recourse  would  be  by  action 
of  the  contracting  parties.  The  act  of  Congress 
of  March  10,  1928,  directed  the  Secretary  of  State 
to  certify  from  time  to  time  to  the  Secretary  of  the 
Treasury  the  awards  of  the  Mixed  Claims  Com¬ 
mission  and  directed  the  Secretary  of  the  Treasury 
to  pay  out  those  amounts.  The  Secretary  of  State 
has  certified  to  the  Secretary  of  the  Treasury!  the 
award  of  which  the  plaintiff  complains,  and  ujider 
the  terms  of  the  act  of  Congress,  it  is  the  dutly  of 
the  Secretary  to  pay  the  awards”  (297). 

The  motion  to  dismiss  made  by  the  Secretary  of  State 
was  granted  on  a  ground  somewhat  different  from  that 
upon  which  the  Court  predicated  its  judgment  dismissing 
the  complaint  as  to  the  other  defendants.  The  complaint 
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sought  to  enjoin  the  Secretary  of  State  from  certifying 
the  awards  to  the  Secretary  of  the  Treasury.  It  appeared 
below  without  contradiction  that  the  Secretary  of  State 
had  already  certified  the  awards  and  the  Court  accordingly 
dismissed  the  complaint  as  to  the  Secretary  of  State  on  the 
ground  that,  as  to  him,  the  suit  was  moot  (297). 

Plaintiffs  argue  (Brief,  p.  5)  that  such  determination 
was  improper  in  view  of  the  fact  that  the  complaint  had 
been  filed  (although  not  served  upon  the  Secretary  of 
State)  prior  to  certification  of  the  awards  by  the  Secretary 
of  State  and  that  the  suit  therefore  did  not  become  moot 
as  to  him.  In  view  of  the  fact  that  the  Court  could  not  in 
any  event  require  the  Secretary  of  State  to  “uncertify” 
the  awards,  the  suit  did  become  moot  as  to  him.  North- 
wcstern  Light  &  Pozvcr  Co.  v.  Town  of  Milford,  82  F. 
(2)  45  (C.  C.  A.  8th,  1936) ;  Brownlow  v.  Schwartz ,  261 
U.  S.  216  (1923);  Wingcrt  v.  First  National  Bank,  223 
U.  S.  670  (1912). 

The  point  is,  however,  without  significance;  for  the 
judgment  appealed  from  is  a  dismissal  of  the  complaint. 
For  purposes  of  this  appeal,  it  is  immaterial  whether  the 
ground  of  the  dismissal  as  to  the  Secretary  of  State  is  that 
the  action  became  moot  as  to  him,  or,  as  in  the  case  of  the 
Secretary  of  the  Treasury,  that  the  action  is  without  merit, 
for  in  either  case  the  judgment  must  be  affirmed. 

The  reasons  given  by  the  Court  below  for  its  judgment 
are  sound.  There  are,  however,  additional  and  independent 
grounds  for  sustaining  the  judgment  appealed  from.  We 
urged  below  not  only  that  the  validity  of  the  awards  was 
not  a  justiciable  question,  but  that,  even  if  the  awards  were 
reviewable  by  the  Court,  the  decision  of  the  Commission 
was  proper. 
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All  the  points  which  may  be  made  from  the  record  are 
available  to  sustain  the  judgment  appealed  from.  |We, 
therefore,  present  to  this  Court  all  the  points  urged  bjy  us 
in  the  Court  below. 

TREATIES  AND  STATUTES  INVOLVED 

The  Knox-Porter  Resolution  (42  Stat.  105,  106) j  ap¬ 
proved  July  2,  1921,  provided  that  all  property  of  the  Ger¬ 
man  Government,  and  of  its  nationals,  which,  on  or  after 
April  6,  1917,  had  come  into  the  possession  or  under  |con- 
trol  of  the  United  States,  should  be  retained  by  the  United 
States 

“until  such  time  as  the  Imperial  German  Govern¬ 
ment  *  *  *  shall  have  *  *  *  made  suitable  pro¬ 
vision  for  the  satisfaction  of  all  claims  *  *  |*  of 
all  persons,  wheresoever  domiciled,  who  owe  per¬ 
manent  allegiance  to  the  United  States  of  America 
and  who  have  suffered  through  the  acts  of  the  Im¬ 
perial  German  Government,  or  its  agents  *  *  * 
since  July  31,  1914,  loss,  damage,  or  injury  to  :heir 
persons  or  property  *  *  *”  (79). 

The  foregoing  resolution  was  incorporated  in  the 
Treaty  of  Berlin  of  August  25,  1921  (42  Stat.  1939). 
Subsequently,  an  Executive  Agreement  between  j  the 
United  States  and  Germany  was  signed  at  Berlih  on 
August  10,  1922  (42  Stat.  2200)  providing  for  the  crea¬ 
tion  of  a  Mixed  Claims  Commission  to  determine  the 
amount  to  be  paid  by  Germany  to  the  United  States  in 
satisfaction  of  Germany’s  financial  obligations  undeil  the 
Treaty  (15-18).  The  Commission  was  to  consist  of  three 
members,  one  commissioner  to  be  appointed  by  each  Gov- 
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eminent  and  an  umpire  to  be  selected  by  agreement  of  the 
two  Governments  (Art.  II).  It  was  provided  that  the 
Umpire  should 

“decide  upon  any  cases  concerning  which  the  com¬ 
missioners  may  disagree,  or  upon  any  points  of  dif¬ 
ference  that  may  arise  in  the  course  of  their  proceed- 
ings”  (Art.  II) 

and  that 

“The  decisions  of  the  commission  and  those  of 
the  umpire  (in  case  there  may  be  any)  shall  be  ac¬ 
cepted  as  final  and  binding  upon  the  two  Govern- 
ments”  (Art.  VI). 

The  parties  before  the  Commission  were  the  two  Gov¬ 
ernments,  United  States  and  Germany  (81,  82).  All  claims 
presented  to  the  Commission  were  made  by  the  United 
States,  on  its  own  behalf  or  on  behalf  of  its  nationals,  and 
the  conduct  and  control  of  the  prosecution  of  such  claims 
rested  solely  with  the  United  States  (81). 

On  March  10,  1928,  the  Congress  of  the  United  States 
enacted  the  Settlement  of  War  Claims  Act  of  1928  (45  Stat. 
254),  which  Act 

(a)  created  in  the  United  States  Treasury  a 
German  Special  Deposit  Account,  composed  in  part 
of  all  sums  invested  or  transferred  by  the  Alien 
Property  Custodian  under  the  Trading  with  the 
Enemy  Act,  and  of  all  money  received  by  the  United 
States  in  respect  of  claims  against  Germany  on 
account  of  the  awards  of  the  Mixed  Claims  Com¬ 
mission  ; 

(b)  directed  the  Secretary  of  State  from  time 
to  time  to  certify  to  the  Secretary  of  the  Treasury 
the  awards  of  the  Mixed  Claims  Commission;  and 
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(c)  directed  the  Secretary  of  the  Treasury  to 
pay,  out  of  the  aforesaid  German  Special  Deposit 
Account,  according  to  specified  priorities,  an  ambunt 
equal  to  the  principal  of  each  award  so  certified, 
plus  interest  thereon  in  accordance  with  j  the 
award. 

The  Settlement  of  War  Claims  Act  made  provision  not 
only  for  the  immediate  return  to  the  former  German  owners 
of  80%  of  the  property  referred  to  in  the  Knox-Porter 
Resolution,  but  also  for  payments  to  German  holders  of 
awards  of  the  War  Claims  Arbiter  and  the  eventual  rejturn 
to  German  nationals  of  the  balance  of  the  seized  Geijman 
property. 

Germany  agreed  to  replenish  the  Special  Deposit  Ac¬ 
count  by  payments  on  bonds  which  it  deposited  in  the  Treas¬ 
ury  of  the  United  States  in  a  total  principal  amount  of 
about  $505,000,000  (at  par  of  exchange)  with  maturities 
spaced  over  a  period  of  52  years  (Debt  Funding  Agreement 
of  June  23,  1930,  46  Stat.  500,  Report  of  Secretary  of 
Treasury  1930,  pp.  341,  347,  354,  357).  Germanyj  has 
been  in  default  on  maturities  of  these  bonds  for  a  peri4d  of 
over  five  years  (43,  44). 

THE  FACTS 


The  facts  are  set  forth  in  detail  in  the  afifidavjt  of 
Harold  H.  Martin,  the  representative  of  the  United  Spates 
Government  before  the  Commission  (77-112),  to  which 
the  attention  of  this  Court  is  respectfully  directed. 

In  a  decision  rendered  on  October  16,  1930,  the  Com¬ 
mission  found  that  Germany  was  not  responsible  for  the 
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destructions  at  Black  Tom  Terminal  and  Kingsland  (261- 
264).  Immediately  after  the  formal  announcement  of 
that  decision,  the  Agent  of  the  United  States  sought  a 
rehearing  of  the  cases  (85)  and  practically  continuously 
from  that  time  to  the  final  decision  on  October  30,  1939, 
the  sabotage  cases  were  in  active  litigation  before  the  Com¬ 
mission. 

After  intermediate  petitions  for  rehearing  based  on 
other  grounds  had  been  denied  (85-88)  a  petition  was 
filed  on  May  4,  1933  to  reopen  the  cases  on  the  ground  that 
the  decision  of  1930  and  a  subsequent  decision  of  1932  had 
been  obtained  by  fraud  (115-121).  Conflicting  opinions 
as  to  the  right  of  the  Commission  to  reopen  were  ex¬ 
pressed  by  the  two  national  Commissioners  (121-134)  and 
under  date  of  December  15,  1933,  in  a  decision  rendered  by 
the  Honorable  Owen  J.  Roberts  as  Umpire,  the  Commis¬ 
sion  held  that  it  had  power  to  reopen  the  cases  and  “either 
confirm  the  decisions  heretofore  made  or  alter  them  as 
justice  and  right  may  demand”  (59).  Following  that  deci¬ 
sion,  additional  evidence  was  filed  by  both  Governments 
and  extended  argument  was  had  before  the  Commission, 
following  which,  on  June  3,  1936,  the  Commission  unani¬ 
mously  set  aside  its  earlier  decision  of  December  3,  1932, 
rendered  by  Mr.  Justice  Roberts  as  Umpire,  dismissing  an 
earlier  petition  for  rehearing  (138-140). 

After  an  interval  of  a  year  resulting  from  a  request 
for  adjournment  on  the  part  of  Germany*  (96,  141,  142), 


*The  interval  was  consumed  in  settlement  negotiations 
requested  by  Germany  (141, 142)  which  resulted  in  an  agree¬ 
ment  of  settlement  covering  the  sabotage  cases,  which,  how¬ 
ever,  the  German  Agent  declined  to  effectuate  before  the 
Commission  (96). 


witnesses  were  examined  and  additional  evidence  was  jfiled 
by  the  Agents  of  both  Governments  (95-7,  157-8).  In 
January,  1939,  the  cases  were  again  argued  at  length  before 
the  full  Commission  (96).  In  his  brief  and  again  at:  the 
close  of  the  hearings  in  January,  1939,  the  American  A^ent 
requested  not  only  that  the  cases  be  reopened  but  that  the 
Commission  render  a  final  decision  on  the  merits  (96-98). 
The  Commission  thereupon  entered  upon  its  deliberations, 
during  the  course  of  which  the  Umpire  and  the  American 
Commissioner  each  expressed  the  view  that  the  decision  of 
October  16,  1930,  had  been  induced  by  fraud  in  the  evidence 
presented  by  Germany  (60).  The  Commission  then  pro¬ 
ceeded,  at  the  specific  request  of  the  German  Commissioner, 
to  determine  whether,  in  the  record  as  it  then  stood,  there 
was  sufficient  proof  of  Germany’s  responsibility  to  justify 
setting  aside  the  prior  decision.  In  the  course  of  that 
investigation,  the  German  Commissioner,  finding  thaj:  the 
Umpire  held  views  contrary  to  his  on  the  question  of  Ger¬ 
many’s  responsibility,  retired  as  a  member  of  the  Comjmis- 
sion  in  an  attempt  to  avoid  a  decision  adverse  to  Germany, 
and  thus  frustrate  the  work  of  the  Commission  (60^  61, 
145-147,  148,  150,  152,  159,  217,  290,  291).  j 

Three  months  thereafter,  at  a  meeting  of  the  Commis¬ 
sion  held  pursuant  to  personal  notice  given  the  German 
Agent  (99),  the  Umpire  on  June  15,  1939  announced  his 
decision  setting  aside  the  decision  of  October  16,  1930  and 
finding,  on  the  record  as  it  then  stood,  that  the  liability  of 
Germany  in  both  cases  had  been  established  ( 59-62 )j 

Germany,  through  announcements  made  by  its  Agent 
and  its  diplomatic  representative,  had  stated  that  it  vfould 
ignore  the  meetings  called  by  the  Commission  (99,  100). 
Thereupon  the  American  Agent  moved  again  for  the  $ntry 
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of  awards  (105.  106).  This  motion  was  granted  and  the 
order  entered  thereon  provided  that  the  awards  would  be 
considered  at  a  further  meeting  to  be  held  on  notice  (106). 
After  the  decision  no  request  was  made  by  Germany  to 
introduce  any  additional  evidence  ( 110,  195). 

Pursuant  to  the  order  of  June  15,  1939,  a  meeting  of 
the  Commission  was  held  on  October  30,  1939,  again  after 
personal  notice  had  been  given  to  the  German  Agent  (179, 
180).  Following  a  thorough  study  of  the  records  and 
proofs  on  file,  awards  in  favor  of  the  United  States  in  each 
of  the  153  sabotage  claims  were  granted  by  the  Commis¬ 
sion  at  the  October  meeting  (107). 

One  of  the  awards  entered  on  October  30,  1939,  was 
in  favor  of  the  United  States  on  behalf  of  Agency  of 
Canadian  Car  &  Foundry  Company,  Ltd.,  a  New  York 
corporation,  with  its  offices  and  business  located  in  the 
United  States.  The  claim  on  behalf  of  this  corporation 
was  based  upon  the  destruction  by  German  sabotage  agents 
of  its  plant  at  Kingsland,  New  Jersey.  All  of  the  stock 
of  the  New  York  corporation,  as  had  been  disclosed  to  the 
Department  of  State  and  to  the  Commission  many  years 
prior  to  the  entry  of  the  award,  was  owned  by  a  Canadian 
corporation,  part  of  whose  stock  was  owned  by  American 
nationals  and  part  by  nationals  of  other  countries  (185- 
186).  After  the  claim  had  been  pending  for  over  nine  years, 
the  German  Agent  moved  to  dismiss  it  for  lack  of  jurisdic¬ 
tion,  on  the  theory  that,  by  reason  of  foreign  stock  owner¬ 
ship,  the  New  York  corporation  was  not  an  American 
national  within  the  meaning  of  the  Agreement  of  August 
10,  1922  (185).  Prior  to  the  retirement  of  the  German 
Commissioner,  both  the  German  Agent  and  the  American 
Agent  had  submitted  briefs  directed  to  this  motion  (183). 
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The  Umpire  in  his  decision  of  October  30,  1939,  held  fhat 
Agency  of  Canadian  Car  &  Foundry  Company,  Ltd.  wag  an 
American  national  within  the  meaning  of  the  Executive 
Agreement  of  August  10,  1922  and  denied  the  motion  of 
the  German  Agent  (195). 

On  October  30,  1939,  the  Commission  also  disposed 
of  the  only  other  case  pending  before  it  (by  dismissing  the 
claim),  and,  with  the  disposition  of  this  case  and  the  awards 
in  the  sabotage  cases,  all  the  cases  which  the  two  Govern¬ 
ments  by  exchange  of  Notes  dated  May  7,  1934  (135- 
137)  had  agreed  were  the  only  cases  pending  before  the 
Commission,  were  determined  (112). 

Prior  to  the  decision  of  the  Commission  of  October  30, 
1939  and  the  certification  of  the  awards  on  October!  31, 
1939,  by  the  Secretary  of  State,  both  the  Commission  land 
the  Secretary  of  State  had  been  fully  apprised  of  the  posi¬ 
tion  now  put  forward  by  the  plaintiffs  as  to  the  right  of  the 
Commission  to  grant  the  awards.  Communications  from 
the  German  Embassy  (291-294,  195-216)  and  from  the 
plaintiff  (307-311)  setting  forth  in  detail  the  contentions 
now  urged  by  plaintiffs  were  sent  to  the  Commission  and 
to  the  Secretary  of  State.  Both  the  Umpire  and  the  Secre¬ 
tary  of  State  rejected  such  contentions.  The  Secretary  of 
State  in  his  letter  of  October  18,  1939,  to  the  German 
Charge  d’Affaires  said : 

“I  have  entire  confidence  in  the  ability  and  in¬ 
tegrity  of  the  Umpire  and  the  Commissioner  ap¬ 
pointed  by  the  United  States  despite  your  severe 
and,  I  believe,  entirely  unwarranted  criticisms,  and 
I  am  constrained  to  invite  your  attention  to  the  fact 
that  the  remarkable  action  of  the  Commissioned  ap¬ 
pointed  by  Germany  was  apparently  designed  to 
frustrate  or  postpone  indefinitely  the  work  of  the 
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Commission  at  a  time  when,  after  years  of  labor  on 
the  particular  cases  involved,  it  was  expected  that 
its  functions  would  be  brought  to  a  conclusion” 
(217). 


SUMMARY  OF  ARGUMENT 

I.  THE  AWARDS  OF  THE  COMMISSION  WERE 
VALID. 

(1)  The  decision  of  the  Commission  rendered  December 
15,  1933,  that  it  had  power  to  reopen  and  set  aside  any 
decision  obtained  by  fraud,  was  right. 

Whether  the  Commission  should  reconsider  a  case  is  a 
matter  to  be  settled  exclusively  bv  the  Commission,  and 
was  so  treated  by  both  Governments. 

Unless  the  Commission  had  power  to  vacate  its  own 
decision  obtained  by  fraud,  no  tribunal  is  empowered 
to  do  it,  and,  as  Mr.  Justice  Roberts  stated,  no  tribunal 
worthy  of  any  respect  may  allow  its  decision  to  stand  if  al¬ 
legations  of  fraud  are  well  founded.  Any  other  conclusion 
is  unconscionable  and  would  pervert  both  justice  and  the 
original  intention  of  the  parties. 

(2)  The  withdrawal  of  the  German  Commissioner  for 
the  purpose  of  preventing  the  impending  decision  against 
Germany  did  not  frustrate  the  arbitration  or  deprive  the 
Commission  of  the  power  to  dispose  of  the  cases. 

That  the  retirement  was  for  the  purpose  of  frustration 
is  clear  from  the  record. 

By  the  terms  of  the  agreement  a  unanimous  decision 
was  not  necessary. 
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(a)  The  authorities  are  clear  even  in  domestic  llaw, 
where  there  is  recourse  to  the  courts,  that  such  an  attempt 
to  frustrate  is  fraudulent,  and  is  unavailing. 

(b)  The  agreement  of  Germany  to  arbitrate  the  claims 
of  our  nationals  was  a  condition  precedent  to  the  release 
of  millions  of  dollars  of  property  to  German  nationals. 
Having  received  the  benefits  resulting  from  the  arbitration 
agreement  Germany  cannot  avoid  the  burdens  of  the  arbi¬ 
tration  by  the  simple  device  of  retirement. 

(c)  In  all  matters  connected  with  the  sabotage  ca,ses, 
the  Umpire  proceeded  with  careful  regard  for  the  rights 
of  Germany. 

All  fundamental  questions  were  pending  before  the 
Commission  for  decision  when  the  German  Commissicjner 
retired.  Only  the  question  of  the  amount  of  damages  t<f>  be 
awarded  had  not  been  argued  at  the  time  of  the  retire¬ 
ment  and  the  power  to  assess  damages  after  retirement  has 
been  settled.  Yet,  notwithstanding  these  facts,  the  ijjm- 
pire  and  the  American  Commissioner  refrained,  desjpite 
the  German  Commissioner’s  retirement,  from  deciding 
any  question  not  previously  expressly  submitted  by  both 
Agents  until  after  full  opportunity  had  been  given  to  the 
German  Agent  to  appear  and  be  heard  and  it  appeared  that 
Germany  refused  to  attend  the  further  meetings. 

The  judicial  and  legal  experience  of  the  American  Com¬ 
missioner  and  the  Umpire  are  alone  a  sufficient  guaranty 
that  the  rights  of  a  litigant  would  be  observed  and  the  [rec¬ 
ord  itself  is  a  complete  refutation  of  the  charge  that  the 
rights  of  Germany  were  in  any  way  neglected  by  the  Amer¬ 
ican  Commissioner  or  the  Umpire. 
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(3)  Agency  of  Canadian  Car  &  Foundry  Company, 
Ltd.  is  an  American  national 

Agency  of  Canadian  Car  &  Foundry  Company,  Ltd.  is 
a  New  York  corporation  and  is,  therefore,  an  American 
national  within  the  meaning  of  the  Executive  Agreement 
of  August  10,  1922. 

The  business  and  activities  of  the  Corporation  were 
carried  on  within  the  United  States,  and  its  claim  was 
predicated  solely  upon  the  destruction  of  property  within 
the  United  States. 

Furthermore,  the  question  of  nationality  is  peculiarly 
one  for  the  Commission  to  decide. 

II.  THE  UMPIRE’S  DECISIONS  ON  QUESTIONS 
WHICH  PLAINTIFFS  SEEK  TO  REVIEW  SHOULD  BE 
CONSIDERED  CONCLUSIVE. 

Each  basic  question  the  plaintiffs  seek  to  review  was 
decided  by  the  Commission  in  careful  and  well  reasoned 
opinions  at  meetings  of  the  Commission  which  Germany 
had  full  opportunity  to  attend.  Under  the  Agreement  the 
decisions  of  the  Umpire  and  of  the  Commission  are  to  be 
accepted  as  binding  and  conclusive  upon  each  Government. 
The  parties  being  bound,  those  who,  like  the  plaintiffs,  claim 
derivative  rights  through  one  of  the  parties  are  bound  and 
they  are  precluded  from  collateral  attack  on  the  decisions 
of  the  Commission,  including  its  decisions  on  questions  of 
its  own  jurisdiction. 
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III.  THE  VALIDITY  OF  THE  AWARDS  OF  [THE 
MIXED  CLAIMS  COMMISSION  IS  NOT  A  JUSTICIABLE 
QUESTION.  | 

The  parties  before  the  Commission,  which  was  created 
by  the  two  Governments,  were  the  United  States !  and 
Germany.  The  claimant  was  the  United  States,  ndt  an 
individual  citizen  or  corporation.  All  awards  in  question 
were  in  favor  of  the  United  States  and  against  Gernpany. 
Whether  the  awards  of  the  Commission  are  to  be  accepted 
by  the  United  States  is  a  question  for  the  executive  branch 
of  the  Government  and  not  for  the  judiciary  to  decide.!  The 
executive  branch,  through  the  Secretary  of  State^  has 
certified  the  awards  to  the  Secretary  of  the  Treasury  for 
payment  and  has  rejected  combined  efforts  of  Gerpiany 
and  the  plaintiffs  to  interfere  with  such  certification.  I  This 
determination  of  the  executive  branch  is  not  subject  to  re¬ 
view  by  this  or  any  other  domestic  court.  Even  ijf  the 
Secretary  of  State  had  not  yet  certified  the  awards,  the 
courts  would  not  have  been  free  to  make  the  decision. 

If  plaintiffs  claimed  an  interest  by  assignment  or  b|y  op¬ 
eration  of  law  in  the  proceeds  of  the  claim  which  the  Ufnited 
States  prosecuted  before  the  Commission,  plaintiffs  k:ould 
properly  request  this  Court  to  determine  any  conflicting 
claims  in  such  proceeds,  since  such  questions  in  noj  way 
involve  any  problems  of  foreign  relations.  But  plaijntiffs 
here  claim  no  interest  whatever  in  the  awards  and  seek 
only  to  destroy  them.  Such  rights  as  the  plaintiffs  have 
are  derived  entirely  through  the  United  States  and  they 
cannot  question  the  right  of  the  United  States  to  accept, 
certify  and  pay  other  awards  obtained  on  behalf  of  other 
nationals.  Neither  the  Settlement  of  War  Claims  Act  nor 
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any  other  legislation  confers  upon  any  beneficiary  of  an 
award  of  the  United  States  the  right  to  attack  in  any 
domestic  court  the  validity  of  any  other  award  granted  to 
the  United  States. 

IV.  INTERVENER-DEFENDANT’S  MOTION  FOR 
SUMMARY  JUDGMENT  DISMISSING  THE  COMPLAINT 
WAS  PROPERLY  GRANTED. 

No  genuine  issues  of  fact  are  presented.  The  entire 
matter  is  before  the  Court  evidenced  mainly  by  undisputed 
documents  and  records.  Rule  56(c)  of  the  Federal  Rules 
of  Civil  Procedure  for  summary  judgment  was  intended 
for  just  such  a  situation. 

CONCLUSION 

The  appellants’  case  is  wholly  without  merit  in  law  or 
in  fact.  More  than  that,  it  is  without  morality.  It  stands 
on  two  grounds: 

(1)  That,  although  Germany  procured  the  first  deci¬ 
sion  by  fraud,  perjury  and  suppression  of  facts,  the  Com¬ 
mission,  though  still  in  existence  and  functioning  as  a 
Commission,  was  powerless  to  do  anything  about  it;  and 

(2)  That,  when  the  German  Commissioner  found  that 
a  decision  of  the  Commission  was  impending,  he  could  by 
wilful  withdrawal  destroy  the  power  of  the  Commission  to 
function — conduct  characterized  by  courts  in  other  cases  as 
fraud  and  chicanery. 

Such  unconscionable  propositions  deserve  no  considera¬ 
tion.  It  would  be  a  sorry  day  for  anyone  having  at  heart 
the  integrity  of  international  arbitration  if  such  contentions 
receive  judicial  sanction. 
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ARGUMENT 
POINT  I 


THE  AWARDS  OF  THE  COMMISSION  WERE 
VALID. 


Plaintiffs  disclaim  any  intention  to  review  the  actioji  of 
the  Mixed  Claims  Commission  (Brief,  p.  61).  Yeti  the 
effect  of  their  contentions  is  to  request  this  Court  to  review 
decisions  of  the  Commission  adjudicating  precisely  the  shme 
contentions  advanced  before  the  Commission  on  behaljf  of 
Germany. 

I 

( 1 )  The  Commission  Had  the  Power  to  Reopen  the 
Cases  and  Set  Aside  its  Prior  Decision. 


At  the  outset,  plaintiffs  ask  that  this  Court  declar^  in¬ 
valid  a  decision  with  respect  to  the  Commission’s  own  pro¬ 
cedure,  rendered  six  years  ago,  under  which  thousand^  of 
pages  of  evidence  have  been  introduced  and  acted  upoti  by 

both  Governments  down  to  the  moment  of  the  German  Gom- 

! 

missioner’s  withdrawal  in  1939. 

Plaintiffs  contend  that  although  Germany  had,j  by 
fraud,  obtained  a  decision  in  its  favor,  the  Commission  jwas 
powerless,  even  while  it  continued  to  function  as  a  commis¬ 
sion,  to  correct  an  error  into  which  it  had  thus  been  led. 
The  statement  of  the  contention  carries  with  it  its  bwn 

i 

refutation. 

The  question  of  the  Commission’s  power  under  the  Ex¬ 
ecutive  Agreement  of  August  10,  1922,  to  reopen  the  c^ses 
and  to  set  aside  its  decision  of  October  16,  1930,  was  chre- 


22 


fully  considered  by  the  Commission  in  1933  and  was  de¬ 
cided  by  Mr.  Justice  Roberts,  as  Umpire,  in  his  decision 
of  December  15,  1933  (45-59).  The  Umpire  stated: 

“The  petition,  in  short,  avers  the  Commission 
has  been  misled  by  fraud  and  collusion  on  the  part  of 
witnesses  and  suppression  of  evidence  on  the  part 
of  some  of  them.  The  Commission  is  not  functus 
officio.  It  still  sits  as  a  court.  To  it  in  that  capacity 
are  brought  charges  that  it  has  been  defrauded  and 
misled  by  perjury,  collusion,  and  suppression.  No 
tribunal  worthy  its  name  or  of  any  respect  may 
allow  its  decision  to  stand  if  such  allegations  are 
well-founded.  Every  tribunal  has  inherent  power  to 
reopen  and  to  revise  a  decision  induced  by  fraud.  If 
it  may  correct  its  own  errors  and  mistakes,  a  fortiori 
it  may,  while  it  still  has  jurisdiction  of  a  cause,  cor¬ 
rect  errors  into  which  it  has  been  led  by  fraud  and 
collusion.”  (59) 

Plaintiffs’  argument;  based  upon  the  provision  of  the 
Executive  Agreement  of  1922  that  the  decisions  of  the 
Commission  and  of  the  Umpire  “shall  be  accepted  as  final 
and  binding  upon  the  two  Governments,”  is  the  very  argu¬ 
ment  urged  upon  the  Commission  by  the  German  Govern¬ 
ment  in  1933.  In  disposing  of  such  argument,  the  Umpire 
said: 


“This  paragraph,  in  my  judgment,  furnishes  no 
aid  to  the  German  argument.  It  is  a  covenant  as  be¬ 
tween  the  two  Nations  binding  each  of  them  with 
respect  to  any  decision  which  may  be  made.  But  it 
is  to  be  observed  that  neither  this  paragraph  nor  any 
other  provision  of  the  agreement  purports  to  define 
what  is  or  what  shall  be  considered  a  ‘decision  of  the 
commission’.  It  is  left  to  the  Commission  to  deter¬ 
mine  when  its  decision  upon  any  claim  is  final”  (55). 
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Indeed,  counsel  for  the  intervener-plaintiff  hereinj  at  a 
time  when  he  was  acting  as  American  Commissioner  <j>f  the 
General  Claims  Commission,  United  States  and  Mexico, 
made  precisely  the  same  distinction.  Although  the  cas^  then 
before  him  did  not  involve  the  point  here  in  issue,  Mr.  (Niel¬ 
sen  then  stated : 


“Motions  for  rehearing  have  been  presented  to 
and  entertained  by  other  international  tribunals. 
Such  a  motion  of  course  in  no  way  involves  the 
repudiation  by  a  Government  of  a  final  deci¬ 
sion  *  *  *  ”  (General  Claims  Commission,  United 
States  and  Mexico,  Opinions  of  Commissioners, 
Oct.  1930- July  1931,  p.  207  at  pp.  232-233). 

Plaintiffs  emphasize  (Brief,  pp.  9,  45)  that  the  Rules  of 
Procedure  adopted  by  the  Commission  made  no  expres^  pro¬ 
vision  for  rehearing,  and  they  cite  in  this  connectioh  the 
decision  of  the  Commission  in  U.  S.  on  behalf  of  Pliiladel- 
phia-Girard  National  Bank  v.  Germany  (Decs.  &  Ops.  j?39). 
They  neglect  to  point  out  that  in  that  very  decision  (ren¬ 
dered  April  21,  1930)  the  Commission  announced  a  series 
of  rules  for  the  guidance  of  the  national  Agents  in  future 
petitions  for  rehearings,  stating  that  it  would  reopen  an 
award  on  the  basis  of  error  in  its  findings  of  fact  oil  con¬ 


clusions  of  law. 

The  German  Agent,  in  his  brief  in  opposition  to  the  mo¬ 
tion  made  in  1931  by  the  American  Agent  for  a  rehearing 
of  the  sabotage  cases,  stated: 


“The  question  whether  and  under  what  Condi¬ 
tions  a  claim  passed  upon  by  the  Commissionj  may 
be  reopened  and  reconsidered  is  one  of  proceidure. 

“The  agreement  of  August  10,  1922,  whictl  pro¬ 
vides  for  the  creation  of  the  Commission  and  defines 
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its  powers  is  silent  on  the  subject.  It  merely  pro¬ 
vides  that  the  decision  of  the  Commission  shall  be 
accepted  as  ‘final  and  binding  upon  the  two  Govern¬ 
ments’  (Art.  VI,  par.  3). 

“It  follows  from  this  provision  that  neither  of 
the  two  Governments  is  entitled  to  a  reopening  of  a 
case  decided  by  the  Commission  as  a  matter  of  law. 
It  is  left  entirely  to  the  Commission  whether  and  un¬ 
der  what  conditions  it  may  choose  to  proceed  to  the 
reconsideration  of  a  case  once  decided.”  (Memo¬ 
randum  Brief  in  Reply  to  Motion  of  the  American 
Agent  of  January  12,  1931,  for  a  Rehearing,  pp.  1 
and  2. ) 

The  German  Agent,  in  1932,  in  response  to  an  explicit 
question  by  the  Umpire,  similarly  agreed  that  the  Com¬ 
mission’s  power  to  reopen  was  for  it  to  decide  (87-88). 

Later  the  attitude  of  the  German  Government  appar¬ 
ently  underwent  a  change  and  the  German  Ambassador 
expressed  the  view  that  the  Commission  was  without 
authority  even  to  pass  upon  a  difference  of  opinion  between 
the  two  Governments  as  to  the  right  to  reopen  (89,  90). 
The  United  States,  however,  promptly  rejected  this  view 
and  the  Secretary  of  State  informed  the  American  Agent 
that 


“It  is  the  view  of  the  Department  that  the  ques¬ 
tion  whether  the  Commission  has  jurisdiction  to  en¬ 
tertain  petitions  for  rehearing  is  one  properly  to  be 
decided  by  the  Commission  itself.”  (89,  90) 

The  American  Agent  was  directed  to  present  the  question 
for  final  determination  by  the  Umpire,  which  was  done  in 
1933  (90).  Thus,  for  six  years,  the  question  has  been 
settled  and  the  Commission  has  proceeded  under  the  Um- 
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pire’s  decision,  both  Governments  submitting  quantities  of 
evidence  and  participating  in  extensive  arguments  (157, 
158). 

The  Commission  has  repeatedly  reopened  and  cor¬ 
rected  its  prior  decisions  in  other  cases  (93,  94)  and  by  the 
decision  of  June  3,  1936,  in  these  cases  (138-140).  in 
which  the  German  Commissioner  concurred,  the  Compiis- 
sion  set  aside  its  prior  decision  of  December  3,  1932. 

Plaintiffs  attempt  to  distinguish  other  cases  in  wjiich 
the  Commission  reopened  and  altered  its  earlier  decisions 
on  the  ground  that  in  such  cases  the  Agents  of  both  Gov¬ 
ernments  consented  to  the  reopening  (Brief,  p.  47).  JThis 
distinction  does  not,  of  course,  apply  to  the  decisiorf  of 
June  3,  1936,  and  it  does  not  constitue  a  valid  distindtion 
in  any  case.  The  Umpire  answered  plaintiffs’  argument 
when  Germany  advanced  it  in  1933.  He  pointed  out  that 
additional  power  could  be  conferred  upon  the  tribunal  only 
by  the  parties  which  called  it  into  being  and,  therefore,  (hat, 
if  a  case  might  be  reopened  by  consent  of  the  national 
Agents,  the  same  action  could  be  taken  without  their  con¬ 
sent  (56).  Indeed,  plaintiffs  themselves  elsewhere  concede 
that  the  German  Agent  could  not,  without  consent  of!  the 
parties,  confer  any  additional  powers  on  the  Commission 
(Brief,  p.  60).  j 

We  know'  of  no  case — and  counsel  for  plaintiffs  have 
cited  none — where  a  commission  has  held  that  it  w'as  with¬ 
out  jurisdiction  to  consider  a  petition  for  rehearing  prop¬ 
erly  presented  to  it  while  it  was  continuing  to  function  as 
a  judicial  body.  The  argument  that  it  cannot  do  so,  even  to 
correct  fraud,  is  unconscionable  and  would  pervert  both 
justice  and  the  intention  of  the  parties. 
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The  cases  relied  upon  by  plaintiffs  (Brief,  pp.  40-46) 
do  not  support  the  proposition  for  which  they  are  cited. 
All  such  cases  were  cited  to  the  Commission  in  the  brief 
filed  in  1937  on  behalf  of  a  group  of  old  awardholders,  and 
their  inapplicability  was  then  pointed  out. 

Thus  the  Cerruti  case  (5  Moore,  International  Arbitra¬ 
tions,  p.  4699)  involved  a  submission  to  Grover  Cleveland, 
as  President  of  the  United  States,  of  a  single  claim  of 
Italy  against  Colombia.  President  Cleveland’s  award  was 
rendered  two  days  before  his  term  of  office  expired  and  the 
“protest”  by  the  Colombian  government — which  was  not 
a  petition  for  rehearing — was  filed  with  the  Secretary  of 
State  in  the  McKinley  administration. 

In  the  Claim  of  Manuel  de  Cala  (2  Moore,  International 
Arbitrations,  p.  1273),  the  application  for  review  was 
made,  not  to  the  tribunal  which  had  rendered  the  decision, 
an  international  commission,  but  to  a  separate  domestic 
commission  which  had  come  into  existence  eight  years  after 
the  international  commission  had  ceased  to  function.  No 
application  was  ever  made  to  the  international  commission 
to  review  its  own  decision. 

Similarly,  in  the  Claim  of  Benjamin  IVeil  (2  Moore, 
International  Arbitrations,  p.  1324),  the  application  for  a 
rehearing  was  made  nine  months  after  the  national  com¬ 
missioners  had  concluded  their  labors  and  had  published  a 
joint  statement  to  that  effect.  The  application  was  pre¬ 
sented,  not  to  the  two  commissioners,  but  in  the  first  in¬ 
stance  to  the  umpire,  who  continued  to  function  solely  for 
the  purpose  of  deciding  cases  before  him  in  which  he  had 
not  then  rendered  opinions.  The  terms  of  the  submission 
by  the  two  Governments  in  creating  the  Commission  had 
specifically  provided  that  “from  and  after  the  conclusion 
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of  the  proceedings  of  the  Commission”  the  decision  would 
be  “considered  and  treated  as  finally  settled,  barred,  and 
thenceforth  inadmissible”  (Art.  V.  of  the  Claims  Conven¬ 
tion  of  1868  with  Mexico,  Malloy,  Treaties,  p.  1131).  That 
the  denial  of  the  application  for  a  rehearing  was  not  based 
upon  any  view  that  the  commission  could  not,  while  it  still 
continued  to  function,  reopen  cases  already  decided,  is  ap¬ 
parent  from  the  fact  that  the  same  commission  had  earfier 
recognized  its  power  in  that  respect  by  reversing  its  for¬ 
mer  ruling  in  the  Claim  of  Henry  S.  Sclireck  (Sir  Edward 
Thornton,  Umpire).* 

Additional  instances  in  which  commissions  have  ire- 

1 

opened  cases  where  the  provisions  respecting  the  final  jmd 
binding  character  of  the  decisions  were  at  least  as  strfing 
as  they  are  in  the  case  of  the  present  Commission  <(:an 
readily  be  cited.  For  example,  Bouillo tie’s  Case,  Frejnch 
Commission  of  1880  (3  Moore,  International  Arbitrations, 
pp.  2650-52,  MSS  Records,  Dep’t  of  State) ;  Claim  of  F. 
M.  de  Acosta  y  Foster  (Spanish  Commission  of  1871  )|  (3 
Moore,  International  Arbitrations,  pp.  2187-88,  MSS  Rec¬ 
ords,  Dep’t  of  State),  where  the  decision  was  twice  j re¬ 
opened,  once  with  consent  and  once  without  consent ;  C. j  H. 
Campbell ,  No.  94,  and  A.  A.  Arango  v.  Spain,  No.  |95, 
(Spanish  Commission  of  1871)  (MSS.  Records,  Dep’tj  of 
State). 

That  other  commissions — like  the  Mixed  Claims  Com¬ 
mission — have  often  refused  to  grant  rehearings  in  par¬ 
ticular  cases  does  not  indicate  any  lack  of  power  to  gijant 

_ 

*This  appears  from  the  reference  to  this  claim  in  jthe 
case  of  Young,  Smith  <(•  Co.,  3  Moore,  International  Arbitra¬ 
tions,  pp.  2184,  2186,  as  well  as  from  the  MSS  Records  of  jthe 
Department  of  State. 
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a  rehearing  under  appropriate  circumstances,  such  as  when 
fraud  is  shown. 

Since  1933,  the  question  of  the  power  of  this  Commis¬ 
sion  to  reopen  its  prior  decisions  has  been  settled  and  both 
Governments  have  acted  in  accordance  with  the  decision  of 
the  Commission  of  December  15,  1933.  In  May,  1934, 
the  two  Governments  agreed,  by  exchange  of  notes,  that 
the  sabotage  claims  (which  had  been  rejected  in  1930) 
were  still  pending  before  the  Commission  (135-137).  In 
that  same  exchange  of  notes,  the  two  Governments,  at  the 
request  of  Germany,  likewise  agreed  to  consider  as  pend¬ 
ing  before  the  Commission  the  Drier  claim,  in  which  an 
award  had  previously  been  granted,  but  with  respect  to 
which  Germany  stated  it  desired  an  opportunity  for  further 
investigation. 

Thereafter  no  question  was  raised  by  either  Govern¬ 
ment  as  to  the  power  of  the  Commission  to  reopen  its  prior 
decisions,  except  for  the  statement  in  the  German  Agent’s 
brief  of  November  16,  1938,  that,  should  the  request  of  the 
American  Agent  to  pass  upon  the  merits  of  the  claim  be 
construed  as  a  request  to  reverse  the  Commission’s  pro¬ 
cedural  decisions  of  July  29,  1935  and  June  3,  1936,  the 
German  Agent  would  ask  the  Commission  to  review  its 
decision  of  December  15,  1933,  with  respect  to  the  Com¬ 
mission’s  power  to  reopen  (97). 

(2)  The  Withdrawal  of  the  German  Commissioner 
Did  Not  Deprive  the  Umpire  of  the  Power  to  Dispose  of 
the  Cases. 

On  March  1,  1939,  the  German  Commissioner,  after 
having  participated  in  17  days  of  argument  in  1936  and 
10  days  of  argument  in  1939,  and  after  the  members  of 
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the  Commission  had  been  engaged  in  their  deliberations  for 
some  three  weeks  following  the  close  of  the  hearing  in 
1939,  suddenly  announced  his  retirement. 

The  circumstances  of  such  retirement  are  set  forjth  in 
full  in  contemporaneous  correspondence  (145,  148,  149) 
and  in  the  opinions  of  the  American  Commissioner  and  the 
Umpire  (101,  157,  158),  from  which  it  is  clear  that  the 
retirement  of  the  German  Commissioner  was  for  the  very 
purpose  of  avoiding  a  decision  adverse  to  Germany.  The 
German  Commissioner  himself  stated  that  the  reasoh  for 
his  retirement  was  his  conviction  that  the  Umpird  had 
reached  a  decision  contrary  to  his  views  (145-147).  j  The 
retirement  was  characterized  by  the  Secretary  of  Sta[te  as 
an  apparent  attempt 

“to  frustrate  or  postpone  indefinitely  the  work  of 
the  Commission  at  a  time  when,  after  years  of  labor 
on  the  particular  cases  involved,  it  was  expecteq  that 
its  functions  would  be  brought  to  a  conclusion” 
(217). 


Power  to  Frustrate 


The  authorities  are  clear  that  such  attempt  to  frustrate 
was  unavailing  and  did  not  prevent  the  Umpire  fronj  dis¬ 
posing  of  the  cases.  Republic  of  Colombia  v.  Cauca  Com¬ 
pany,  190  U.  S.  524  ( 1903) ;  American  Eagle  Fire  Ins.  Co. 
v.  New  Jersey  Ins.  Co .,  240  N.  Y.  398,  148  N.  E1  562 
(1925) ;  Grand  Rapids  Ry.  Co.  v.  Jaqua,  115  N.  E.  73  (Ind. 
1917) ;  Atcliinson ,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Brother¬ 
hood,  26  F.  (2d)  413  (C.  C.  A.  7th,  1928) ;  State  v.  Tucker, 
166  N.  W.  820  (N.  D.  1918) ;  Sturges,  Commercial  Arbi¬ 
trations  and  Awards  (1930),  pp.  427-428,  and  cases  there 
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cited;  Burtlet  v.  Smith,  94  Eng.  Rep.  587  (King's  Bench, 
1734);  Dalling  v.  Matchett,  125  Eng.  Rep.  1138  (Com¬ 
mon  Pleas,  1740) ;  IViddcr  v.  Buffalo  &  Lake  Huron  Ry. 
Co.,  25  Up.  Can.  Rep.  222  (1865).  The  opinion  of  the 
American  Commissioner  (154-179),  adopted  by  the  Um¬ 
pire  in  his  decision  of  June  15,  1939  (60),  reviews  such 
authorities  in  detail. 

The  leading  case  on  the  effect  of  the  withdrawal  of  an 
arbitrator  under  circumstances  similar  to  those  presented 
here  is  the  case  of  Republic  of  Colombia  v.  Cauca  Company, 
supra,  190  U.  S.  524. 

In  the  Cauca  case  a  controversy  between  the  Republic 
of  Colombia  and  the  Cauca  Company,  a  railway  construc¬ 
tion  company,  as  to  the  damages  to  be  paid  for  the  seizure 
of  a  railroad,  was  submitted  to  arbitration  pursuant  to 
an  agreement  between  the  two  parties.  After  extensive 
hearings,  but  before  consideration  of  all  points  had  been 
completed,  the  commissioner  appointed  by  Colombia  with¬ 
drew  upon  the  ground  that  the  other  members  of  the  com¬ 
mission  had  declared  their  intention  to  grant  certain  items 
of  damages  to  the  Cauca  Company  which  he  considered  im¬ 
proper.  Thereupon  the  chairman  and  the  commissioner 
appointed  by  the  Cauca  Company  completed  their  work 
and  rendered  a  decision  in  favor  of  the  Cauca  Company. 
The  Republic  of  Colombia  brought  suit  in  the  United  States 
Circuit  Court  for  the  District  of  West  Virginia  to  set  aside 
the  award  made  by  the  commission.  Tt  was  held  that  the 
attempt  by  the  Colombian  commissioner  to  frustrate  the 
work  of  the  commission  had  been  ineffectual  and  that  the 
remaining  commissioners  had  power  to  render  an  award 
in  favor  of  the  Cauca  Company. 
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Circuit  Judge  GofY  aptly  characterized  the  action  of 
the  Colombian  commissioner : 

“Clearly,  it  was  not  the  intention  of  the  parties  to 
the  convention  that  the  existence  of  the  commission 
should  be  destroyed  by  a  resignation  of  the  Char¬ 
acter  of  that  presented  by  Commissioner  Pena.  It 
would  be  an  impeachment  of  the  common  honesty 
of  the  parties  to  the  agreement,  and  a  travesty  on 
their  evidently  honorable  intentions,  to  hold  that 
they  designed  it  should  thus  be  in  the  power  o;t  one 
man — actuated  by,  to  say  the  least,  not  commend¬ 
able  motives — to  render  worthless  the  work  result¬ 
ing  from  the  expenditure  of  thousands  of  dollars 
and  months  of  careful  research,  in  an  effort  to 
amicably  adjust  an  unfortunate  controversy,  that 
was  rapidly  reaching  the  point  of  embarrassment 
because  of  its  national  and  diplomatic  character.” 
(106  Fed.  337,  at  348-349) 

Plaintiffs’  attempts  to  distinguish  the  Canca  cast  are 
in  part  based  on  misconceptions  of  fact  and  are  in  part 
without  significance. 

As  in  the  Executive  Agreement  here,  the  submission  in 
the  Canca  case  provided  for  the  appointment  of  a  substi¬ 
tute  commissioner  in  the  event  of  a  vacancy  (Supreme 
Court  Record  p.  61).  Republic  of  Colombia  in  its  com¬ 
plaint  alleged  that  it  would  have  immediately  appointed 
another  commissioner  to  fill  the  vacancy.  The  best  Appel¬ 
lants  can  do  here  is  to  argue  possible  cooperation  by  Ger¬ 
many  from  disingenuous  expressions  of  a  “hope”  of  fjiture 
“orderly”  procedure  set  forth  in  the  German  Governnjent’s 
letter  of  October  3,  1939,  over  six  months  after  the  j  Ger¬ 
man  Commissioner  had  retired  (215-16). 
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Likewise  similar  to  the  instant  case  is  the  manner  in 
which  the  commission  functioned.  Each  party  to  the  arbi¬ 
tration  appointed  a  commissioner  and  the  third  was  selected 
by  the  Secretary  of  State  of  the  United  States  and  the 
Colombian  minister  to  this  country.  This  third  commis¬ 
sioner  was  elected  chairman  and,  pursuant  to  power  granted 
in  the  submission,  the  commission  determined 

“that,  in  case  of  disagreement  between  the  members 
of  the  commission,  the  chairman  shall  decide  the 
question  at  issue”.  (Supreme  Court  Record,  p.  98) 

As  pointed  out  by  Circuit  Judge  Goff,  the  chairman  was 
“intended  to  be  an  umpire  to  cast  the  deciding  vote,  and 
determine  all  matters  of  difference  between  the  commis¬ 
sioners  selected  by  the  parties  to  the  convention”  ( 106  Fed. 
337,  at  347).  By  express  provisions  of  the  Executive 
Agreement  here  the  Umpire  had  similar  authority  (16-17). 

Although  plaintiffs  describe  the  Canca  case  as  one  in¬ 
volving  a  three-member  tribunal  in  an  attempt  to  differen¬ 
tiate  it  from  the  Mixed  Claims  Commission,  it  thus  ap¬ 
pears  that  the  procedure  of  the  two  commissions  was 
similar.  Furthermore,  in  accordance  with  the  rules  and 
practice  of  the  Mixed  Claims  Commission  uniformly 
adopted  in  connection  with  the  sabotage  cases  (and  ap¬ 
proved  by  a  1931  unanimous  decision  of  the  Commission) 
the  Umpire  has  sat  and  deliberated  with  the  National  Com¬ 
missioners  in  all  hearings  and  deliberations  relating  to  the 
sabotage  cases*  (84,  85-86).  See  also  Report  of  American 

*Tn  support  of  the  Commission's  practice  of  sitting  and 
deliberating  as  a  three-man  bodv,  the  German  Agent  stated 
in  1931: 

“If  it  [the  Commission]  chooses  the  second  method 
the  Umpire  loses  his  character  as  a  ‘court  of  second 
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Commissioner,  Mixed  Claims  Commission,  Dec.  30,  i.933, 
U.  S.  Gov't  Printing  Office,  1934,  pages  7-8. 

With  respect  to  the  claimed  distinction  on  the  basis  of 
the  time  limit  provided  in  the  Canca  submission,  it  is  ap¬ 
parent  that  the  work  of  the  Commission  would  be  jt^st  as 
effectively  frustrated  by  an  indefinite  postponement  \|diere 
no  time  limit  is  specified. 

As  Secretary  of  State  Hearts  stated  with  respejct  to 
the  American-Spanish  Commission,  convention  of  Febru¬ 
ary  1871, 

“[It  is]  beyond  the  competence  of  cither  govern¬ 
ment  to  interfere  with,  direct  or  obstruct  its  delibera¬ 
tions.”  (3  Moore,  International  Arbitrations,  2599 
and  MSS  Notes  of  the  United  States  to  the  Spanish 
Legation). 

i 

| 

Mr.  John  Bassett  Moore,  who  now  appears  as  counsel 
for  plaintiffs,  when  commenting  on  the  question  of  the 
right  of  withdrawal  in  connection  with  the  arbitration 
which  took  place  under  the  Jay  Treaty  of  1794 
Brief,  p.  49),  said: 

“*  *  *  On  the  other  hand,  it  can  hardly  be  supposed 
that  the  governments,  in  agreeing  to  Articled  VI 
and  VII,  had  it  in  mind  to  create  a  device  by  vjffiich 

! 

instance’  and  becomes  a  qualified  member  of  a  body 
of  three  men. 

******** 

“From  the  beginning  to  the  present  day  the  Com¬ 
mission  has  practically  functioned  as  a  single  jbody 
with  the  Umpire  acting  as  its  third  member,  casting 
the  deciding  vote  in  the  event  of  disagreement  or  of 
differences  between  the  National  Commissioners.” 
(  Memorandum  Brief  In  Reply  to  Motion  of  the  Amer¬ 
ican  Agent  of  January  12.  1931,  for  a  Rehearing,  pp. 
15,  17.) 


( Plaintiffs’ 
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either  of  them,  or  the  commissioner  named  by  either 
of  them,  might  by  withdrawing,  readily  prevent  the 
majority  of  a  duly  constituted  board  from  exercis¬ 
ing  its  constitutional  powers. 

*  5ic  *  *  *  *  * 

“As  the  claim  of  a  right  to  withdraw  cannot 
reasonably  be  deduced  from  the  terms  of  the  treaty, 
so  likewise  is  it  unjustified  under  international  law. 
Its  justification  in  the  present  instances,  whether 
at  London  or  at  Philadelphia,  must,  therefore,  be 
sought  in  moral  rather  than  in  legal  considerations.” 
(Moore,  International  Adjudications,  Modern 
Series,  Yol.  3,  p.  170.) 

Plaintiffs  quote  (Brief,  p.  49)  Fachiri’s  statement  of 
facts  in  his  opinion  on  the  Hungarian-Rotimanian  dispute 
but  omit  his  strong  opinion  as  to  the  ineffectiveness  of  the 
attempted  frustration  ( Sonic  Opinions  Bearing  Upon  the 
Treaty  of  Trianon .  Yol.  II,  Fachiri.  pp.  229,  239-240, 
242). 

In  the  same  manner,  plaintiffs'  citation  (Brief,  p.  52) 
of  Morse  on  Arbitration  and  Award  ( 1872)  (pp.  151-153), 
ignores  Morse’s  statement  (pp.  154-158,  citing  both  Eng¬ 
lish  and  American  cases)  that  the  wilful  refusal  of  an 
arbitrator  to  attend  the  proceedings  and  to  act  does  not 
invalidate  an  award  of  the  remaining  members  of  the  com¬ 
mission. 

Plaintiffs’  quotation  (Brief,  p.  51)  from  Matter  of 
Bullard  v.  Grace  Co.,  240  N.  Y.  388,  148  N.  E.  559  (1925), 
discloses  its  lack  of  relevance  in  that  it  dealt  with  a 
situation  where  the  arbitrator  had  withdrawn  before  any 
testimony  had  been  taken  on  the  disputed  phase  of  the  case. 
The  factual  situations  presented  in  the  domestic  cases  in 
other  jurisdictions  cited  by  plaintiff  (Brief  p.  52)  likewise 


disclose  the  inapplicability  of  those  decisions  to  the 
situation. 

In  the  Bullard  case,  the  New  York  Court  of  Appeals 
pointed  out  that  the  express  provisions  of  the  New1  York 
statute  requiring  all  arbitrators  to  hear  all  allegations 
and  proofs  changed  the  common  law  rule  to  the  contrary. 
The  New  York  Court  of  Appeals  at  the  same  time  in 
American  Ragle  Fire  Ins.  Co.  v.  New  Jersey  Ins.  Co.,  240 
N.  Y.  398,  148  N.  E.  562  (1925),  where  the  facts  were 
comparable  to  the  instant  case,  said : 

“If  an  arbitrator  may  resign  at  the  last  foment, 
if  concert  of  action  in  reaching  a  decision  as 
distinguished  from  the  award  itself  is  necessary, 
no  award  could  be  reached  in  any  case  if  at  the 
eleventh  hour  one  of  the  three  found  himself  in  the 
minority  and  sought  to  serve  his  own  interests  or 
those  of  the  party  naming  him  by  resigning.  The 
law  does  not  contemplate  that  the  edifice  thi(s  elab¬ 
orately  raised  should  be  toppled  over  by  shch  an 
untimely  explosion  from  within.”  (240  N.  at  p. 
408.) 

In  the  instant  case,  there  is  a  more  compelling  j  reason 
for  rejecting  Germany's  attempt  to  frustrate  the  wfork  of 
the  Commission.  The  Settlement  of  War  Claims  |Act  of 
1928,  which  provided  for  the  return  to  Germany  ofl  seized 
property,  was  enacted  in  reliance  upon  the  fact  tljiat  the 
Mixed  Claims  Commission  had  been  established,  an^l  upon 
the  assumption  that  Germany  could  not,  by  its  own  act, 
prevent  action  by  the  Commission  (83,  84).  Prioi*  to  its 
enactment,  the  Senate  Finance  Committee  had  under  con¬ 
sideration  an  amendment  which  would  have  had  the  effect 
of  postponing  all  payments  under  the  Act  until  completion 
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of  the  work  of  the  Commission  (83).  Judge  Parker,  the 
then  Umpire  of  the  Commission,  was  questioned  by  one  of 
the  members  of  the  Senate  Committee  as  to  what  the  Com¬ 
mission  would  be  able  to  do  if  Germany  “declined  to  ap¬ 
pear’’  before  a  decision  could  be  rendered  in  the  sabotage 
claims.  The  Senate  Finance  Committee  Report  reads  as 
follows : 

“Senator  McLean.  You  have  jurisdiction? 

“Mr.  Parker.  Yes;  we  have  jurisdiction  in  any 
event.  But  if  Germany  in  any  case  should  arbi¬ 
trarily  decline  to  file  an  answer  to  the  American 
memorial  or  submit  testimony  within  the  period 
prescribed  by  these  rules,  the  commission  would 
consider  that  case  on  its  merits,  not  by  default,  but 
on  the  merits  of  the  case  made  by  the  American 
agent. 

“Senator  McLean.  If  they  deliberately  declined 
to  appear  and  make  any  presentation,  would  you 
feel  justified  in  rendering  judgment  in  the  case? 

“Mr.  Parker.  Unquestionably  we  would  take 
the  case  as  presented  by  the  American  Agent  and 
decide  it  according  to  the  record  made  by  the  Amer¬ 
ican  agent.”  (Hearings  before  the  Senate  Finance 
Committee,  70th  Congress,  H.R.  7201,  January  23- 
26,  1929,  pp.  192,  193.)  (83-84) 

Germany,  having  had  the  benefits  conferred  upon  it  by 
the  Settlement  of  War  Claims  Act,*  cannot  avoid  the  bur- 


*Under  the  Settlement  of  War  Claims  Act  alone,  over 
$175,000,000  have  been  returned  to  German  nationals  on 
account  of  the  seized  property  and  the  claims  of  the  War 
Claims  Arbiter  (Final  Report  of  the  Alien  Property  Cus¬ 
todian,  February  5,  1935,  House  Document  135,  74th  Cong. 
1st  Sess.  and  Report  of  the  Secretary  of  the  Treasury  for 
the  fiscal  year  ended  June  30,  1939,  p.  76).  In  addition,  as 
much  more  has  been  returned  under  other  Acts  of  Congress. 
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dens  by  withdrawing  its  Commissioner.  By  the  Agreement 
of  1922  Germany  “resolved  to  submit”  and  did  submjt  all 
“questions  for  decision”  to  the  Mixed  Claims  Commis¬ 
sion.  Such  submission  was  final  and  binding  and  <[ould 
not  be  withdrawn  at  will.  Until  such  questions  were  finally 
decided,  Germany  possessed  no  power  to  veto  or  by!  any 
device  to  withdraw  from  the  consideration  of  the  Commis¬ 
sion,  permanently  or  indefinitely,  any  questions  involved  in 
the  determination  of  the  American  claims. 

I 

Plaintiffs'  Attack  on  the  Commission's  Procedure 

i 

j 

The  foregoing  considerations  lead  inevitably  tq  the 
conclusion  that  the  retirement  of  the  German  Commis¬ 
sioner  did  not  affect  the  power  of  the  Umpire  an<jl  the 
American  Commissioner  to  act  in  any  case  which 
properly  be  brought  before  the  Commission,  whether  or 
not  the  proofs  were  submitted  to  the  Commission  bjefore 
the  retirement  of  the  German  Commissioner.  Such  conclu¬ 
sion  is  not,  however,  essential  to  the  decision  of  the  in¬ 
stant  case;  for  the  proofs  in  the  sabotage  cases  had  iiji  fact 
been  submitted  to  the  full  Commission. 

The  questions  pending  for  decision  by  the  Commjssion 
prior  to  the  retirement  of  the  German  Commissioner  in¬ 
cluded  : 

(a)  the  question  whether  the  United  States  had 
proved  German  fraud  sufficient  to  require  a  reopen¬ 
ing  of  the  cases  (102)  ; 

(b)  the  question  whether,  on  the  record  I  as  it 
then  stood,  the  United  States  had  made  out  its  case 
on  the  merits  (60-62,  96-98,  103,  158,  159,  290)  ; 
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(c)  the  question  of  the  nationality  of  Agency  of 
Canadian  Car  &  Foundry  Company  (183, 184, 195)  ; 
and 

(d)  the  question  whether  a  final  decision  on  the 
merits  should  be  made  (97,  98). 

No  evidence  whatever  relating  to  any  phase  of  the  case 
was  filed  subsequent  to  the  retirement  of  the  German  Com¬ 
missioner.  In  all,  ove.*  100,000  pages  of  evidence  had  been 
filed  prior  thereto,  and  over  70  briefs  had  been  submitted. 
Arguments  going  to  the  heart  of  the  case  lasting  over  a 
total  period  of  60  days  had  been  heard  (97,  98). 

Plaintiffs  argue  (Brief,  p.  59)  that  the  question  of 
the  merits  of  the  claims  was  not  properly  before  the  Com¬ 
mission  because  the  original  application  filed  in  1933 
sought  only  a  rehearing.  Plaintiffs  therefore  assert  that 
the  Commission  granted  the  awards  without  affording 
adequate  opportunity  to  Germany  to  litigate  the  merits  of 
the  claims.  The  argument  disregards  the  facts  that  the 
merits  of  the  claims  had  been  exhaustively  tried  and  argued 
before  the  Commission,  that  both  sides  had  filed  thousands 
of  pages  of  evidence  dealing  directly  with  the  merits  and 
the  fact  that  the  American  Agent  repeatedly  requested  the 
Commission  to  render  a  finding  on  the  merits  upon  the 
ground  that  once  a  decision  had  been  rendered  on  the  issue 
of  fraud,  any  other  proceedings  would  be  a  mere  formality 
(96-98).  In  January,  1939.  the  American  Agent  moved 
again  for  such  a  ruling  just  prior  to  the  submission  of  the 
case  to  the  Commission  (97-8). 

Furthermore,  as  pointed  out  by  the  American  Agent, 
the  claimed  distinction  between  fraud  and  merits  in  this 
case  was  unreal — a  fact  which  had  become  increasingly  evi- 
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dent  as  the  cases  proceeded.  The  same  evidence  was  j  rele¬ 
vant  to  both.  For  example,  one  of  the  points  in  the  so-called 
fraud  issue  was  the  authenticity  of  a  certain  secret  [mes¬ 
sage,  which  was  eventually  found  to  be  genuine.  Biit  the 
Commission  had  previously  stated  that  the  message,  if 
authentic,  was  conclusive  on  the  question  of  liability  (J20). 

It  is  difficult  to  take  seriously  the  argument  no\y  ad¬ 
vanced  that  the  national  Commissioners  were  not  iA  dis¬ 
agreement  or  “at  a  point  of  difference”  in  their  deljbera- 
tions.  Plaintiffs  concede  (Brief,  p.  53)  that  the  reascjn  for 
the  retirement  of  the  German  Commissioner  was  th^t  the 
Umpire  had  committed  himself  to  a  final  conclusion  “before 
the  commissioners  had  put  their  disagreeing  opinion^  into 
final  written  form.”  The  Umpire  himself,  who  was  pjresent 
at  all  hearings,  found : 

“1.  Within  the  meaning  and  intent  of  the  Agree¬ 
ment  by  which  the  Commission  was  constituted  and 
its  powers  defined,  there  exists  a  disagreement  be¬ 
tween  the  two  national  commissioners.  As  1  par¬ 
ticipated  with  them  in  the  conferences  aftejr  sub¬ 
mission  of  the  cases,  I  am  cognizant  of  the  disagree¬ 
ment,  which  makes  it  my  duty  to  act  in  the  decision 
of  the  cases.  If  more  were  needed,  I  have  before 
me  the  certificate  and  opinion  of  the  American  Com¬ 
missioner.  Accordingly  I  report  my  opinion  as 
Umpire.”  (59-60). 

With  regard  to  the  argument  based  on  the  fact  that  the 
German  Commissioner  did  not  sign  the  certificate  pf  dis¬ 
agreement  (Brief,  pp.  4,  8,  47,  48),  plaintiffs  rely  jupon  a 
rule  adopted  by  the  Commission  for  the  convenience  of  the 
Umpire.  It  is  clear  that  no  rule  of  procedure  adopted  by  a 
tribunal  can  enlarge  or  restrict  the  jurisdiction  of  t^at  tri¬ 
bunal.  Washington-Southern  Navigation  Co.  v.  Baltimore 
Sr  Philadelphia  Steamboat  Co.,  263  U.  S.  629  (1924). 
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It  should  also  be  noted  that  the  general  rules  of  the 
Commission  were  substantially  modified  by  the  special 
rules  for  the  conduct  of  the  sabotage  cases  and  the  un¬ 
broken  practice  of  the  Commission  in  sitting  and  deliberat¬ 
ing  as  a  three-man  body  in  all  proceedings  connected  with 
all  important  cases  of  the  Commission  (see  supra  p.  32). 
The  Umpire’s  power  to  proceed  without  a  certificate  of  dis¬ 
agreement  signed  by  both  Commissioners  has  been  settled 
since  Mr.  Justice  Robert’s  decision  of  December  15,  1933, 
which  dealt  with  the  precise  point  and  was  never  questioned 
by  either  Government  (50-52).  Plaintiffs’  contention 
would  lead  to  the  absurd  result  that  the  Umpire,  even  though 
he  was  present  and  witnessed  the  disagreement,  could  never 
decide  a  point  in  dispute  unless  the  German  Commissioner 
consented  in  writing  that  he  should. 

Plaintiffs’  attempt  to  create  the  impression  that  the 
remaining  members  of  the  Commission  acted  hastily  and 
without  adequate  consideration  is  wholly  unjustified. 
Although  the  blunt  letters  from  the  German  Agent 
and  the  German  Charge  d’Affaires  presumably  made  it 
unnecessary  to  notify  the  German  Agent  of  further  meet¬ 
ings  (99,  100),  in  fact  the  Commission  gave  him  personal 
notice  both  of  the  meeting  of  June  15,  1939  and  of  the 
meeting  of  October  30,  1939.  The  German  Agent  failed  to 
appear  at  either  meeting,  notwithstanding  the  fact  that  Ger¬ 
many  was  well  aware  of  the  fact  that  awards  in  favor  of 
the  United  States  were  under  consideration  (196). 

Both  the  Umpire  and  the  American  Commissioner  pro¬ 
ceeded  with  the  utmost  care  and  consideration  for  the  rights 
of  Germany  after  the  retirement  of  the  German  Commis¬ 
sioner.  At  the  meeting  of  June  15,  1939,  although  the 
circumstances  amply  justified  the  decision  finally  disposing 
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of  the  cases,  the  decision  handed  down  by  the  Umpiife  at 
the  opening  of  the  meeting  was  confined  to  the  granting  of 
the  petition  for  a  rehearing  and  the  finding  of  fact  ^re¬ 
quested  by  the  German  Commissioner)  that,  on  the  record 
as  it  then  stood,  the  United  States  had  made  out  its  j  case 
on  the  merits  (59-60).  It  was  only  after  Germany’s  atti¬ 
tude  in  the  matter  had  become  apparent  that  the  Umpire 
granted  the  motion  of  the  American  Agent  to  direct;  the 
entry  of  awards  in  favor  of  the  United  States  (105).  The 
order  entered  June  15,  1939,  provided,  in  part,  as  follows: 

“*  *  *  the  American  Agent  is  directed  to  prepare 
and  submit  to  the  Commission  for  its  approval 
awards  in  each  of  the  pending  sabotage  clhims. 
These  awards  will  be  considered  at  a  further  (neet- 
ing  of  the  Commission  to  be  called  on  notice,  and  ap¬ 
propriate  action  thereon  will  then  be  taken.”  (106) 

It  is  settled  that  an  arbitral  tribunal,  justified  in  deter¬ 
mining  the  merits  of  a  claim  notwithstanding  withdrawal 
of  one  of  the  arbitrators,  may  thereafter  proceed  to  deter¬ 
mine  the  question  of  damages.  Toledo  S.  S.  Co.  v.  ij enith 
Transp.  Co.,  184  Fed.  391  (C.  C.  A.  6th,  1911).  | 

All  the  evidence  on  damages  had  been  filed  long  I  prior 
to  the  retirement  (108).  Plaintiffs  repeatedly  refeif  to  a 
“stipulation”  that  the  assessment  of  damages  would  bej  post¬ 
poned  until  after  the  determination  of  Germany’s  liability. 
The  only  arrangement  regarding  damages  consisted  of  a 
suggestion  by  the  German  Agent  in  his  answers  fi^ed  in 
response  to  the  Memorials  of  the  United  States  on  behalf 
of  Lehigh  Valley  Railroad  Company  and  Agency  of  Can¬ 
adian  Car  &  Foundry  Company  that  the  question  of  the 
measure  of  damages  be  postponed  until  after  the  question 
of  Germany’s  liability  was  settled.  The  American  jAgent 
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in  his  briefs  filed  in  May  and  June  of  1928  in  response  to 
this  suggestion  agreed  that  the  briefs  then  filed  would  be 
restricted  solely  to  the  question  of  Germany’s  liability  (84). 
Between  the  decision  of  June  15,  1939  and  the  entry  of  the 
awards  on  October  30,  1939,  during  which  time  the  Com¬ 
mission  considered  the  question  of  the  amount  of  damages 
(and  indeed  substantially  reduced  the  claims),  Germany 
had  ample  opportunity  to  present  arguments  on  the  question 
of  damages.  Germany’s  refusal  to  participate  as  a  litigant 
cannot  avail  the  plaintiffs. 

Plaintiffs’  arguments  that,  after  the  German  Commis¬ 
sioner’s  retirement,  the  Commission  proceeded  irregularly 
because  there  was  no  certificate  of  disagreement  signed  by 
both  Commissioners,  that  the  Commission  went  on  to  treat 
as  final  its  finding  of  fact  made  June  15,  1939  (at  the  in¬ 
sistence  of  the  German  Commissioner)  that  on  the  record 
as  it  stood  Germany’s  guilt  was  established,  and  that  the 
Commission  went  on  to  assess  damages,  are  all  arguments 
that  the  frustration  was  effectual.  If  the  German  Commis¬ 
sioner  had  no  power  to  frustrate  the  action  of  the  Commis¬ 
sion  by  retiring,  obviously  the  mere  procedural  consequences 
of  such  retirement  could  not  result  in  frustration.  Once  it 
is  concluded,  as  the  Commission  concluded,  that  the  at¬ 
tempted  frustration  was  ineffective,  it  necessarily  follows 
that  the  Commission  had  power  to  dispose  of  the  cases. 

(3)  Agency  of  Canadian  Car  &  Foundry  Company  Is 
an  American  National  Within  the  Meaning  of  the  Agree¬ 
ment  of  August  10,  1922. 

The  propriety  of  the  award  to  Agency  of  Canadian  Car 
&  Foundry  Company,  a  New  York  corporation  and  there¬ 
fore  a  national  of  the  United  States  within  the  purview  of 
the  Agreement  of  August  10,  1922,  is  so  amply  supported 
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by  the  authorities  cited  and  discussed  in  the  opinion  of  the 
American  Commissioner  of  October  30,  1939  (182-194), 
which  opinion  was  concurred  in  by  the  Umpire  (195),  that 
no  useful  purpose  would  be  served  in  reviewing  those  au¬ 
thorities  here.  Not  only  is  the  claimant  an  American]'  na¬ 
tional  in  the  sense  that  that  term  is  used  in  the  Executive 
Agreement  of  August  10,  1922,  but  the  entire  aspect  of  the 
claim  is  impressed  with  an  American  character.  The  Com¬ 
pany’s  offices  have  always  been  in  New  York  City.  I|rior 
to  the  destruction  of  its  plant,  it  directly  employed  lover 
2,000  men  in  this  country  where  practically  all  of  its  tusi- 
ness  was  conducted.  Plaintiffs’  brief  merely  recite^  the 
same  cases  which  were  cited  before  the  Commission!  and 
which  were  discarded  by  the  Umpire  and  the  AmeHcan 
Commissioner  as  inapplicable  to  the  situation  presented  by 
this  claim. 

Furthermore,  the  claim  of  Agency  of  Canadian  Cfar  & 
Foundry  Company,  which  was  based  upon  the  destruction 
of  its  property  by  German  sabotage  agents  within  the 
United  States,  was  espoused  before  the  Commission  by  the 
United  States  after  a  full  disclosure  of  the  stock  owner¬ 
ship  of  the  Company  had  been  made  to  the  Secretary  of 
State  (185-6). 

POINT  II 

THE  UMPIRE’S  DECISIONS  ON  QUESTIONS  WHICH 
PLAINTIFFS  SEEK  TO  REVIEW  SHOULD  BE  CONSID¬ 
ERED  CONCLUSIVE. 

I 

This  Court  should  not  review  the  decisions  of  the 
Mixed  Claims  Commission  on  the  very  contentions  urged 
by  plaintiffs.  Here  is  no  case  of  blind  assumption  of  power. 
Each  question  plaintiffs  seek  to  review  was  determined  in 
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careful  and  well-reasoned  decisions  (45-59;  59-62;  154-179; 
182-194;  195). 

That  the  Commission  had  the  power  to  pass  on  these 
questions  of  interpretation  of  the  Executive  Agreement 
of  August  10,  1922,  cannot  be  doubted  and  was  conceded 
by  the  German  Agent  (88).  Not  only  did  the  Commission 
have  this  power,  but  decision  of  the  questions  was  solely  for 
it.  With  reference  to  a  determination  of  the  citizenship 
of  a  claimant  in  the  American- Venezuelan  arbitration  of 
1903,  the  American- Venezuelan  Commission  stated: 

“Hence,  the  Commission,  as  the  sole  judge  of  its 
jurisdiction  must  in  each  case  determine  for  itself 
the  question  of  such  citizenship  upon  the  evidence 
submitted  in  that  behalf.”  ( Flutic  Cases — Ralston, 
Report  of  Venezuelan  Arbitrations  of  1903  (Wash., 
1904).  pp.  38.41.) 

See  also  The  Betsey,  4  Moore.  International  Adjudica¬ 
tions  (1931)  81.  85,  182.  186:  Haryous  ( U.  S . )  v.  Mexico 
(1839).  2  Moore.  International  Arbitrations  1267;  Rudloff 
(U.  S.)  v.  Venezuela,  Ralston.  Report  of  Venez.  Arb.,  pp. 
182.  185:  Grcco-Turkisli  Agreement  of  December  1 .  1926, 
Permanent  Court  of  International  Justice  Advisory  Opin¬ 
ion  No.  16  (August  18,  1928)  Public.  Ser.  B.,  No.  16, 

pp.  20,  21. 

The  Commission’s  decisions  interpreting  the  Executive 
Agreement,  like  its  decisions  on  the  validity  and  amount 
of  claims,  are  decisions  which  each  Government  is  bound 
to  accept  as  final  and  binding  under  the  provisions  of 
Article  VI  of  the  Executive  Agreement.  Secretary  of 
State  Evarts  came  to  the  same  conclusion  with  respect  to 
the  powers  of  the  American-Spanish  Commission  under 
the  Convention  of  February,  1871.  In  reference  to  the 
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validity  of  judgments  of  naturalization  of  certain  Amer¬ 
ican  claimants,  the  Secretary  of  State  pointed  out  that|  the 
Commission’s  decisions  on  the  “reach  of  the  jurisdiction 
accorded  by  the  convention  of  1871”  were  final  and  con¬ 
clusive  on  both  Governments  (3  Moore,  International  Ar¬ 
bitrations,  2599-2600).  See  also  the  opinion  of  Secretary 
of  State  Webster,  likewise  cited  by  Moore,  with  reference 
to  the  United  States-Mexican  Claims  Commission  estab¬ 
lished  pursuant  to  the  Convention  of  1839  (2  id.,  pp.  l£41, 
1242). 

Similiarly,  Professor  Castberg  states: 

“If  the  parties  have  submitted  the  question^  of 

the  power  of  a  tribunal  to  the  decision  of  this  same 

tribunal  it,  therefore,  decides  the  question  of  its 

own  power  with  binding  effect  upon  the  parties*  If 

in  this  situation  the  tribunal  declares  itself  to  iave 

jurisdiction  the  parties  are  therefore  bound  b^  its 

decision  in  the  same  manner  as  in  the  case  w^iere 

the  question  of  jurisdiction  has  been  submitted  to 

the  decision  of  another  tribunal.”  IJ Execs  dc  Pou- 

voir  dans  la  Justice  Internationale .  (Academic  de 
•  •  N  | 
Droit  International.  Recueil  des  Cours  (193L)  I, 

Tome  35,  pp.  425-426).  (Translation  ours.) 

I 

Plaintiffs  argue  that  the  Commission’s  decisions  on  its 
powers  are  not  binding  upon  them  because  they  were  not 
parties  to  the  litigation  and  have  not  had  their  day  in 
court. 

The  argument  discloses  a  misconception  of  the  nature 
of  the  arbitration  and  plaintiffs’  position  with  respect 
thereto.  It  is  true  that  the  only  parties  to  the  arbitration 
were  the  two  sovereign  governments  of  the  United  Stjates 
and  Germany  and  that  the  awards  granted  by  the  Cjom- 
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mission  were  granted  in  favor  of  the  United  States.  But 
plaintiffs  and  other  awardholders  derive  their  interest  in 
the  arbitration  proceedings  and  in  the  awards  of  the  Com¬ 
mission  only  through  the  United  States.  Executive  Agree¬ 
ment  of  August  10,  1922,  Art.  VI (18) ;  Standard  Marine 
Ins.  Co.  v.  Westchester  Fire  Insurance  Co.,  93  F.  (2d) 
286,  288  (C.  C.  A.  2nd,  1937) :  Mixed  Claims  Commission 
Decs.  &  Ops.,  p.  8.  See  United  States  ex  rel.  Angarica  v. 
Bayard,  127  U.  S.  251,  259  (1888). 

The  basic  questions  sought  to  be  litigated  before 
this  Court  were  litigated  before  the  Commission  by  the 
parties  to  the  arbitration,  the  United  States  and  Germany 
(45-59,  153-217).  The  Government  makes  no  objection 
to  the  decisions  of  the  Commission.  On  the  contrary,  the 
United  States,  by  the  Secretary  of  State,  has  affirmatively 
certified  the  awards  and  has  moved  to  dismiss  the  com¬ 
plaints  against  both  Secretaries.  Both  the  binding  effect 
of  the  decision  on  the  United  States  and  the  latter's  accept¬ 
ance  of  the  decision  bind  the  plaintiffs,  as  persons  claiming 
only  through  the  United  States. 

In  Stoll  v.  Gottlieb,  305  U.  S.  165  (1938),  the  Supreme 
Court  considered  the  finality  of  a  decision  by  a  court  acting 
in  excess  of  its  powers — a  court  which  lacked  jurisdiction 
over  the  subject-matter.  The  bankruptcy  court  in  re¬ 
organization  proceedings  had  given  a  release  of  a  guar¬ 
antor  from  his  guaranty  of  the  debtor's  obligations.  The 
complainant,  who  had  notice  of  the  proceedings  but  had 
not  attended,  later  made  a  collateral  attack  on  the  release 
on  the  ground  that  it  was  beyond  the  power  of  the  court 
to  give.  The  unanimous  decision  of  the  Supreme  Court 
against  complainant's  contentions  was  based  on  the  fact 
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that  in  actual  controversy  the  question  of  the  court’s  juris¬ 
diction  over  the  subject-matter  was  raised  and  determjined 
adversely  to  complainant’s  claim,  and  that  such  determina¬ 
tion  was  res  judicata  of  the  issue. 

The  principle  of  the  Stoll  case  has  been  reaffirmeji  by 
the  Supreme  Court  in  two  recent  decisions — T reinies  v. 
Sunshine  Mining  Co.,  308  U.  S.  66  (1939)  and  Chicot 
County  Drainage  District  v.  Baxter  State  Bank,  60  S;  Ct. 
317  (1940).  In  the  latter  case,  with  respect  to  the  argu¬ 
ment  that  a  decree  of  a  Federal  District  Court,  acting  as 
a  court  of  bankruptcy  under  a  statute  subsequently  de¬ 
clared  to  be  invalid,  was  open  to  collateral  attack,)  the 
Court  (by  Mr.  Chief  Justice  Hughes)  said  (p.  319)j: 

“We  think  the  argument  untenable.  The  lpwer 
federal  courts  are  all  courts  of  limited  jurisdiqtion, 
that  is,  with  only  the  jurisdiction  which  Congress 
has  prescribed.  But  none  the  less  they  are  courts 
with  authority,  when  parties  are  brought  before 
them  in  accordance  with  the  requirements  of  due 
process,  to  determine  whether  or  not  they  jhave 
jurisdiction  to  entertain  the  cause  and  for  this  pur¬ 
pose  to  construe  and  apply  the  statute  under  \jhich 
they  are  asked  to  act.  Their  determinations  of  isuch 
questions,  while  open  to  direct  review,  may  n<pt  be 
assailed  collaterally.” 

Plaintiffs  in  the  instant  case  are  similarly  precluded 
from  attacking  collaterally  the  decisions  of  the  Conjmis- 
sion,  including  its  decisions  on  questions  of  its  own  juris¬ 
diction. 
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POINT  III 

THE  VALIDITY  OF  THE  AWARDS  OF  THE  MIXED 
CLAIMS  COMMISSION  IS  NOT  A  JUSTICIABLE  QUES¬ 
TION. 

The  awards  in  question  are  awards  in  favor  of  the 
United  States  and  against  Germany,  granted  by  a  tribunal 
created  by  the  two  sovereign  nations  to  determine  “the 
amount  to  be  paid  by  Germany  in  satisfaction  of  Germany’s 
financial  obligations”  under  the  Treaty  of  Berlin,  in  a  liti¬ 
gation  conducted  by  the  governments  of  the  two  nations. 
The  Executive  Agreement  of  August  10,  1922,  pursuant 
to  which  the  Commission  was  created,  provided  that  the 
decisions  of  the  Commission  and  those  of  the  Umpire  were 
to  be  “accepted  as  final  and  binding  upon  the  two  Govern¬ 
ments”  (Art.  VI).  Whether  the  awards  of  the  Commis¬ 
sion  are  to  be  accepted  by  the  United  States  is  necessarily 
a  question  for  the  executive  branch  of  the  Government, 
and  not  for  the  judiciary  to  decide.  The  decisions  under 
attack  here  were  concededly  made  by  the  Umpire  of  the 
Mixed  Claims  Commission.  The  executive  branch  of  the 
Government  has  accepted  the  awards.  That  determination 
of  the  executive  branch  is  not  subject  to  review  by  the 
judiciary. 

Indeed,  plaintiffs  concede  (Brief  p.  27)  that 

“The  recognition  of  the  unlimited  and  uncon¬ 
trolled  power  of  Government  in  the  conduct  of  for¬ 
eign  affairs  undoubtedly  gives  Government  the  right 
and  the  power  to  accept  or  reject  the  awards  of  an 
international  tribunal.” 
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The  distinction  between  matters  pertaining  to  the  exec¬ 
utive  or  political  branch  of  the  Government  and  matter  ^  of 
domestic  law  relating  to  individual  rights  has  been  Con¬ 
sistently  and  carefully  preserved.  See  Coleman  v.  Mi\ler, 
30 7  U.  S.  433,  at  454-455,  457  (1939),  and  cases  tHere 
cited.  Thus,  our  courts  have  consistently  held  that  t|hey 
may  not  inquire  into  the  question  whether  a  treaty  has  t}een 
violated  by  the  legislative  or  executive  branch  of  the  (Gov¬ 
ernment  to  the  damage  of  an  individual.  See  Whitney  v. 
Robertson ,  124  U.  S.  190,  193-195  (1888);  Botille}  v. 
Dominguez,  130  U.  S.  238,  247  (1889);  and  Georgo  E. 
Warren  Corporation  v.  U.  S.,  94  F.  (2d)  597  (C.  C.  A. 
2nd,  1938).  ! 

In  the  Warren  case,  a  suit  to  recover  interest  on  im¬ 
port  duties  which  had  been  paid  and  later  refunded,  based 
on  the  claim  that  the  acts  of  the  Treasury  Department  in 
collecting  the  duties  had  been  in  violation  of  treaties  be¬ 
tween  the  United  States  and  foreign  countries,  the  c<j)urt 
said  (p.  599) : 

“The  fundamental  difficulty  with  the  petitioner’s 
suit  is  that  it  seeks  to  submit  to  judicial  decision 
questions  whch  are  not  justiciable  but  pertain  tol  the 
executive  branch  of  the  government.  *  *  *  Tiiese 
are  matters  concerning  the  relations  between  j  the 
two  nations  and  their  adjustment  must  be  leflt  to 
the  field  of  diplomacy.  Obviously  it  would  nolf  do 
for  the  courts  to  declare  that  an  act  is  a  breach  of 
a  treaty  and  results  in  this  or  that  remedy.  The 
remedy  accorded  might  not  content  the  foreign 
power  or  might  bring  about  a  conflict  between  the 
executive  and  judicial  branches  of  our  own  govern¬ 
ment.” 
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The  foregoing  reasoning  is  applicable  to  the  instant 
case.  If  our  courts  could  decide,  independently  of  the  exec¬ 
utive  branch  of  the  Government,  that  the  awards  under 
attack  were  not  rendered  within  the  powers  conferred  upon 
the  Commission  by  the  Agreement  of  August  10,  1922, 
and  were  therefore  void,  such  decision  would  result  in  a 
conflict  between  the  two  branches  of  the  Government.  On 
the  one  hand,  there  would  be  a  judicial  decision  that  the 
awards  were  invalid,  a  decision  which  could  of  necessity 
affect  only  the  special  fund  now  under  the  control  of  the 
Secretary  of  the  Treasury.  On  the  other  hand,  there  would 
be  an  executive  decision  that  the  awards  were  valid  claims 
against  Germany,  enforcible  by  such  diplomatic  or  other 
remedies  as  might  be  adopted  by  the  United  States  Govern¬ 
ment. 

We  have  found  no  case — and  counsel  for  plaintiffs  have 
cited  none — in  which  any  court  in  the  United  States  has 
even  suggested  that  it  had  power  to  pass  upon  the  validity 
of  an  award  of  an  international  tribunal,  in  the  absence  of 
specific  authorization  by  the  legislature. 

In  La  Abra  Silver  Mining  Co.  v.  U.  S.,  175  U.  S.  423 
(1899),  jurisdiction  to  investigate  the  merits  of  an  award 
of  an  international  commission  had  been  specifically  con¬ 
ferred  upon  the  Court  of  Claims  by  an  Act  of  Congress. 
Even  in  that  case,  the  argument  was  advanced  that  Con¬ 
gress  had  no  power  to  invest  any  court  with  jurisdiction  to 
determine  the  validity  of  an  award  of  an  international  tri¬ 
bunal.  In  reaching  the  conclusion  that  the  legislation  was 
constitutional,  the  Supreme  Court  pointed  out  that  it  was 
enacted  at  the  suggestion  of  the  executive  branch  of  the 
Government,  and  made  it  abundantly  clear  that,  without 
legislation,  the  question  of  the  validity  of  the  award  would 
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have  been  solely  for  the  executive  department,  and  not 
for  the  courts,  to  determine.  See  also  Frelinghnysen^  v. 
Key ,  110  U.  S.  63  (1884);  Boynton  v.  Blaine ,  139  U.  S. 
306  (1891) ;  Ex  parte  Bakelite  Corporation,  279  U.  S.  438, 
451  (1929).  | 

In  the  instant  case,  not  only  has  the  Mixed  Claims 
Commission  determined  the  validity  of  the  claims  and  de¬ 
cided  upon  its  power  to  render  awards  under  the  Executive 
Agreement  between  the  United  States  and  Germany,  but 
the  executive  department  of  the  Government  has  accented 
the  awards  of  the  Commission.  The  Secretary  of  Sjate 
has  certified  the  awards  to  the  Secretary  of  the  Treasury 
pursuant  to  Section  2(a)  of  the  Settlement  of  War  Claims 
Act  of  1928  (110,  111). 

Plaintiffs  suggest  (Brief,  pp.  24,  32)  that  the  action 
of  the  Secretary  of  State  in  certifying  the  awards  was 
purely  formal,  involving  no  discretion  on  his  part,  and  im¬ 
ply  that  he  certified  the  awards  without  any  opportunity 
for  consideration.  The  fact  is,  however,  that  such  action 
was  taken  after  the  cases  had  been  pending  before  the 
Commission  for  over  twelve  years.  During  that  period, 
the  State  Department  had  been  constantly  informed  of 
proceedings  in  the  cases  not  only  through  the  American 
Agent,  who  was  an  appointee  of  the  President,  but  alsb  by 
the  American  Commissioner  himself  (150).  Furthermbre, 
the  State  Department  had  received  the  various  communica¬ 
tions  of  the  German  Government  and  of  the  plaintiff  setting 
forth  the  identical  contentions  advanced  in  the  present  cjase, 
all  of  which  it  has  rejected  (89-91,  153-154,  195-216,  tl7, 
291-294,  307-311). 

There  can  be  no  doubt  that  the  Secretary  of  State  had 
full  power  and  authority  to  reject  the  awards  of  October 
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30,  1939  if  they  were  invalid.  Frelinghiiysen  v.  Key,  supra, 
110  U.  S.  63;  Boynton  v.  Blaine,  supra,  139  U.  S.  306. 

The  Secretary  of  State's  certification  of  the  sabotage 
awards  is  the  final  act  of  the  executive  department  of  the 
Government  approving  the  claims  on  behalf  of  the  United 
States,  one  of  the  two  parties  to  the  arbitration.  Payment 
of  the  awards  by  the  Secretary  of  the  Treasury  is  minis¬ 
terial.  Mellon  v.  Orinoco  Iron  Co.,  266  U.  S.  121  (1924) ; 
Doerschuck  v.  Mellon,  55  Fed.  (2d)  741  (App.  D.  C., 
1931). 

Plaintiffs’  argument  that  the  validity  of  the  awards  may 
be  reviewed  here  is  essentially  that  the  question  whether 
the  Commission  acted  within  the  scope  of  the  authority 
conferred  upon  it  by  the  Executive  Agreement  is  a 
justiciable  question  if  plaintiffs  can  show  that  they  will 
receive  less  money  in  respect  of  their  awards  as  a  re¬ 
sult  of  the  challenged  action  of  the  Commission.  That 
argument  misses  entirely  the  point  of  the  authorities  dis¬ 
cussed  above  and  the  decision  of  the  Court  below.  Ques¬ 
tions  arising  in  controversies  between  sovereign  nations 
parties  to  an  international  arbitration,  with  resort  only  to 
diplomatic  demand  unless  settled  by  the  arbitral  tribunal, 
are  exclusively  for  the  executive  department.  None  of 
plaintiffs’  cases  impugns  this  principle. 

Republic  of  Colombia  v.  Cauca  Company,  supra,  190 
U.  S.  524  (1903),  concerned  an  arbitration  between 
Colombia  and  a  private  citizen  of  the  United  States.  The 
arbitration  agreement  was  between  the  two  parties,  and  not, 
as  implied  by  plaintiffs  (Brief,  p.  IS),  between  Colombia 
and  the  United  States.  The  United  States  was  not  a  party 
to  either  the  submission  or  the  proceedings.  Conse¬ 
quently,  the  factors  which  here  foreclose  judicial  inquiry 


were  not  present  in  the  Canca  case  and  no  such  issue  \fas 
raised  before  the  Supreme  Court. 

The  other  cases  cited  by  plaintiffs  (Brief,  pp.  2,  28-35) 
deal  exclusively  with  conflicts  over  asserted  rights  to  receive 
payment  of  awards,  arising  between  the  original  claimants 
and  those  claiming  under  them  or  between  two  or  mpre 
persons  whose  rights  are  derivative  and  who  claim  through 
assignments  or  transfers — disputes  as  to  the  proper  person 
entitled  to  the  money  on  payment  of  a  successful  claim. 
Orinoco  Co.  v.  Orinoco  Iron  Co.,  296  Fed.  965  ( Alpp. 
D.  C.,  1924),  aff'd  sub  noin.  Mellon  v.  Orinoco  Iron  Co., 
266  U.  S.  121  (1924);  Le  Crone  v.  McAdoo,  253  u]  S. 
217  (1920);  Houston  v.  Ormes,  252  U.  S.  469  (192(3); 
Comegys  v.  Vasse,  1  Peters  193  (1828) ;  Prevail  v.  Bache, 
14  Peters  95  (1840):  Judson  v.  Corcoran,  17  How.  611 
(1855) ;  Williams  v.  Heard,  140  U.  S.  529  (1891) ;  Doer- 
schuck  v.  Mellon ,  55  F.  (2d)  741  (App.  D.  C.,  1931).  jNo 
such  question  is  involved  in  this  litigation.  The  determina¬ 
tion  of  the  proper  person  entitled  to  the  proceeds  of  a  par¬ 
ticular  award,  once  the  United  States  has  established  a 

i 

claim,  presents  no  complication  involving  the  executive!  de¬ 
partment’s  action  or  power  in  international  affairs  and  jis  a 
matter  of  domestic  law  for  the  local  courts. 

As  stated  by  Secretary  of  State  Frelinghuysen  vVith 
reference  to  a  similar  tribunal : 

“The  Commission  is  not  a  judicial  tribunal  adjudg¬ 
ing  private  rights  but  an  international  tribunal! ad¬ 
judging  national  rights.”  (Moore,  VI  Digest  Int. 
Law,  Section  1055,  pp.  1015-1016.) 


Plaintiffs  attempt  to  create  the  impression  that  they 
come  within  the  rule  of  their  cases  by  constant  use  of  the 
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word  “fund”  in  connection  with  their  claims  (Brief,  pp.  2, 
5,  6,  17,  20-22,  24,  31).  Many  of  the  cases  dealing  with 
conflicting  claims  to  the  ownership  of  an  award  speak  in 
terms  of  a  “fund”  to  be  distributed  by  the  court.  See  Doer - 
schitck  v.  Mellon,  supra,  55  Fed.  (2d)  741,  744.  Plain¬ 
tiffs’  use  of  the  word  “fund”  is  a  conceptual  device  which 
cannot  obscure  the  essential  difference,  for  the  purposes 
here  under  consideration,  between  conflicting  claims  to 
the  proceeds  of  a  single  award  (a  local  question  in  no  way 
related  to  rights  among  nations)  and  claims  to  an  account 
currently  available  for  the  payment  of  a  number  of  differ¬ 
ent  awards,  each  of  which  was  litigated  between  the  United 
States  and  Germany  and  presented  questions  of  interna¬ 
tional  relations. 

This  distinction  was  pointed  out  by  the  Mixed  Claims 
Commission  in  Administrative  Decision  No.  II  (1923), 
in  which  plaintiffs'  cases  were  cited,  and  from  which  Judge 
Knox  quoted  with  express  approval  in  Standard  Marine 
Insurance  Co.  v.  Westchester  Fire  Insurance  Co.,  supra, 
19  F.  Supp.  334,  at  338.  Plaintiffs  in  quoting  from  Judge 
Knox’s  opinion  in  that  case  (Brief,  p.  34)  omit  the  rele¬ 
vant  portions. 

The  opinion  of  the  Solicitor  for  the  Department  of  State 
with  respect  to  the  distribution  of  the  Alsop  Award  also 
makes  the  same  distinction: 

“Since  a  claim  for  injury  to  its  national  is  thus 
presented  by  one  sovereign  to  another  sovereign,  it 
necessarily  follows,  as  already  suggested,  that  the 
determination  of  the  validity  and  amount  of  the 
claim  is  an  international  (as  distinguished  from  na¬ 
tional  or  municipal)  adjudication,  and  is  made  under 
and  in  accordance  with  the  applicable  rules  and  prin- 


ciples  of  international  law.  Therefore,  the  function 
of  international  arbitration  in  such  cases,  as  alsj)  of 
pure  diplomatic  adjustments  when  the  settlement  of 
a  claim  takes  this  form,  is  the  determination  of  the 
questions  of  validity  and  amounts  as  between  soyer- 
eigns  and  not  the  determination  of  questions  regard¬ 
ing  the  private  ownership  of  the  award  under  j  the 
applicable  rules  and  principles  of  the  national  mtini- 
cipal  law  in  force  in  the  country  to  which  the  avjard 
is  paid.”  [Distribution  of  Alsop  Award  by  the  Sec¬ 
retary  of  State,  Opinion  by  the  Solicitor  for  the  De¬ 
partment  of  State,  J.  Rueben  Clark,  Jr.,  August 
14,  1912  (Wash.,  Govt.  Printing  Office,  1912), 
p.  14.] 

Both  briefs  filed  by  plaintiffs  rely  so  strongly  on  the 
Orinoco  Iron  Co.  case  that  a  correct  statement  of  its  f^cts 
and  holdings  seems  desirable.  The  plaintiff  there  sought 
to  obtain  moneys  received  by  the  United  States  from  Vene¬ 
zuela,  alleging  that  it  was  the  real  party  injured  by  the 
expropriation  of  properties  for  which  the  money  had  been 
paid.  This  Court  held  (and  before  the  Supreme  Couijt  it 
was  assumed)  that  the  company  named  in  the  award  jvas 
“in  the  position  of  a  trustee  ex  maleficio”*  as  to  the  plain¬ 
tiff  (266  U.  S.  121,  at  125).  The  Secretary  of  State  jiad 
answered  the  plaintiff’s  request  that  it  be  paid  the  moujeys 
by  advice  that  the  issue  of  ownership  presented  by  the 
plaintiff  was  one  for  the  courts,  and  the  brief  for  the  Sec¬ 
retary  of  the  Treasury  before  the  Supreme  Court  expressly 

pointed  out  that  no  attempt  had  been  made  by  the  Unjted 

_ 

*The  importance  of  the  “trustee  ex  maleficio ”  relation¬ 
ship  in  the  Orinoco  Iron  Co.  case  was  emphasized  by  this 
Court  in  Smith  v.  Harrah,  51  F.  (2d)  314  (App.  D.  C.,  i9:jl ) . 
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States  to  determine  the  person  entitled  to  the  money.  Thus, 
the  Orinoco  decision  has  no  bearing  on  the  question  here 
presented,  as  was  recognized  below  by  Mr.  Justice  Bailey 
(298),  who  himself  had  denied  a  motion  to  dismiss  in  the 
Orinoco  case  when  it  was  before  him  in  the  District  Court. 

Plaintiffs  have  stressed  their  claim  that  they  have  a 
vested  interest  in  the  German  Special  Deposit  Account 
established  pursuant  to  the  Settlement  of  War  Claims 
Act  of  1928  of  such  a  nature  as  to  entitle  them  to 
a  judicial  determination  of  the  legality  of  any  payment 
out  of  that  Account  (Brief,  pp.  21-24).  Whether  the  in¬ 
terest  of  prior  awardholders  is  “vested”  is  doubtful.  See 
Boynton  v.  Blaine ,  supra.  139  U.  S.  306.  Cf.  Cum¬ 
mings  v.  Deutsche  Bank,  300  U.  S.  115  (1937).  There 
is,  however,  no  magic  in  the  word  “vested”.  Plaintiffs 
have  an  interest  in  the  German  Special  Deposit  Account  in 
that,  to  the  extent  that  funds  may  be  available,  and  subject 
to  the  rights  of  other  awardholders  and  to  the  conditions 
of  the  Act  relating  to  priorities  among  the  various  classes 
of  claims,  they  are  entitled  to  the  payment  of  their  awards 
out  of  such  Account.  Plaintiffs  have  no  interest  in  a  fixed 
amount  of  money;  for  if  all  available  funds  are  disbursed 
to  unpaid  awardholders  of  the  same  class*  and  to  other 
classes  of  claimants  entitled  to  priority  over  plaintiffs,  in 
accordance  with  the  provisions  of  the  Act,  plaintiffs  are 
entitled  to  nothing. 

#Congress  on  two  occasions  after  the  passage  of  the  Act 
and  after  the  Commission’s  first  decision  of  1930,  recognized 
that  the  sabotage  claims  were  still  pending  before  the  Com¬ 
mission  and  also  recognized  that  if  awards  should  be  entered 
by  the  Commission  on  those  claims  they  would  constitute 
a  first  charge  on  the  account  (94.  112). 
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So  long,  therefore,  as  the  nature  of  plaintiffs’  interest 
is  understood,  it  is  unimportant  whether  it  be  called  vestjed 
or  otherwise.  Whatever  that  interest  may  be,  we  do  rjot 
challenge  plaintiffs’  standing  to  request  protection  of  their 
interest  in  the  Account  against  unlawful  disbursements  py 
the  Secretary  of  the  Treasury. 

We  do  contend  that,  in  determining  the  legality  of  any 
proposed  disbursement  from  such  Account,  which,  under 
Section  2(b)  of  the  Act,  must  be  made  pursuant  to  awards 
of  the  Mixed  Claims  Commission  as  certified  by  the  Secre¬ 
tary  of  State,  judicial  inquiry  is  limited  to  ascertaining 
whether  there  are  in  fact  awards  emanating  from  a  source 
identifiable  as  the  Mixed  Claims  Commission  or  the  Umpire 
thereof  and  certified  as  such  by  the  Secretary  of  State, 
whether  the  amounts  proposed  to  be  paid  in  respect  of 
such  awards  conform  to  the  provisions  of  the  Act  pre¬ 
scribing  the  priorities  of  payment,  and  questions  of  owner¬ 
ship  of  particular  awards.  None  of  such  matters  forms  fhe 
basis  of  plaintiffs’  complaint.  Plaintiffs  concede  (Brjef, 
p.  24)  that  the  certificate  of  the  Secretary  of  State  authen¬ 
ticates  the  fact  that  awards  had  been  made  by  the  Mixed 
Claims  Commission.  In  the  absence  of  complaint  on  the 
only  grounds  afforded  to  plaintiffs  by  the  Act — plaintiffs 
are  in  the  same  position  as  if  there  were  no  Settlement 
of  War  Claims  Act  and  have  no  standing  to  attack  the 
validity  of  the  awards. 

The  matters  of  which  plaintiffs  do  complain,  wfjich 
relate  to  the  validity  of  the  entire  awards  and  the  proper 
interpretation  of  the  Treaty  and  of  the  Agreement  pursu¬ 
ant  to  which  the  Commission  was  created,  are  matter^  of 
diplomatic  concern,  not  justiciable  in  our  domestic  courts. 
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POINT  IV 

INTERVENER-DEFENDANT’S  MOTION  FOR  SUM¬ 
MARY  JUDGMENT  DISMISSING  THE  COMPLAINT  WAS 
PROPERLY  GRANTED. 

Plaintiffs  opposed  intervener-defendant’s  motion  for 
summary  judgment  dismissing  the  complaint  on  the  as¬ 
serted  ground  that  there  are  genuine  issues  as  to  material 
facts,  claiming  that  such  alleged  issues  could  not  be  dis¬ 
posed  of  on  motion  but  should  await  trial. 

Rule  56(c)  of  the  Federal  Rules  of  Civil  Procedure  pro¬ 
vides  that,  on  motion  for  summary  judgment,  the  judgment 
sought  “shall  be  rendered  forthwith  if  the  pleadings,  deposi¬ 
tions,  and  admissions  on  file,  together  with  the  affidavits,  if 
any,  show  that,  except  as  to  the  amount  of  damages,  there  is 
no  genuine  issue  as  to  any  material  fact  and  that  the  moving 
party  is  entitled  to  a  judgment  as  a  matter  of  law.” 

The  alleged  issues  of  fact  claimed  by  plaintiffs  to  re¬ 
quire  denial  of  the  motion  are  stated  to  be  (Brief,  pp.  63, 
64): 

1.  Whether  the  certificates  of  the  Secretary  of 
State  certifying  to  the  awards  were  transmitted  to 
the  Secretary  of  the  Treasury  with  knowledge  that 
this  action  had  been  commenced. 

2.  Whether  the  Commission,  with  Germany’s 
consent,  had  under  consideration  the  merits  of  the 
sabotage  claims ;  and 

3.  Whether  there  was  a  disagreement  between 
the  two  national  Commissioners  authorizing  the 
Umpire  to  function. 


The  first  alleged  issue  is  qualified  even  by  plaintiffs  by 
the  clause  “if  the  time  of  the  issuance  of  the  certificate  is  at 
all  relevant”.  Plaintiffs  do  not  suggest  in  what  possible 
way  knowledge  by  the  Secretary  of  State  that  this  actibn 
had  been  commenced  prior  to  his  certification  of  the  awards 
could  become  material.  The  Secretary  of  State  would  hate 
been  equally  at  liberty  to  certify  the  awards  not  only  aft^r 
obtaining  knowledge  of  the  commencement  of  this  suit  bpt 
even  after  having  been  served  with  a  copy  of  the  complaint. 
In  any  event,  the  result  would  necessarily  be  the  same. 

The  second  and  third  alleged  issues  are  questions  with 
respect  to  which  the  contentions  of  the  parties  differ,  but 
clearly  do  not  present  genuine  issues  of  fact  within  tlje 
meaning  of  Rule  56(c),  since  all  the  facts  relevant  to  sudh 
contentions  are  undisputed  and  the  questions  have  been  af¬ 
firmatively  determined  by  the  Commission  (96-98,  159,  17$, 
60,  61).  Those  facts,  for  the  most  part  records  of  tile 
Commission,  are  all  before  the  Court  on  this  motion;  arid 
the  answering  affidavit  does  not  suggest  any  additional 
facts  which  could  possibly  affect  the  determination  of  the 
questions  presented. 

Furthermore,  without  regard  to  plaintiffs'  specification 
of  questions  claimed  to  present  issues  of  fact  requiring  a 
denial  of  the  motion  for  summary  judgment,  the  pleadings 
and  affidavits  on  file  herein  show  that  there  is  no  gcnuirie 
issue  as  to  any  material  fact.  Decision  of  the  case  depends 
entirely  upon  determination  of  questions  of  law,  on  the  basis 
of  records  of  the  Commission  itself  and  on  other  documen¬ 
tary  evidence,  none  of  which  is  disputed.  The  answering 
affidavit  does  not  create  a  single  issue  of  fact,  but  contairjs 
merely  (a)  references  to  additional  records  and  documents, 
(b)  conclusions  drawn  by  plaintiff’s  attorney  from  docii- 
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mentary  material  set  forth  in  the  moving  and  answering  af¬ 
fidavits,  and  (c)  arguments  of  law. 

The  only  suggestions  contained  in  the  answering  affi¬ 
davit  of  additional  evidence  which  might  be  presented  not 
only  fail  to  indicate  what  such  additional  evidence  would 
tend  to  prove,  but  disclose  affirmatively  that  it  could  not  pos¬ 
sibly  be  material.  Thus,  the  answering  affidavit  suggests 
the  desirability  of  examination  of  the  American  Agent  (a) 
as  to  “how  the  amounts  of  the  claims  were  arrived  at” 
(252) ;  (b)  “to  put  before  this  court  a  list  of  all  the  cases 
which  have  not  been  prosecuted  by  the  American  Agent  be¬ 
cause  of  foreign  stock  ownership”  (257) ;  and  (c)  to  in¬ 
quire  into  the  possibility  that  the  stock  of  some  of  the  insur¬ 
ance  companies  may  be  foreign-owned  (258).  Under  no 
theory  of  this  case  could  any  of  the  foregoing  suggested 
lines  of  inquiry  disclose  any  information  material  to  the 
issues  herein. 

Under  the  circumstances,  a  trial  would  serve  no  purpose 
other  than  to  delay  a  determination  of  the  questions  pre¬ 
sented.  Eastern  States  Petroleum  Co.,  Inc.  v.  Asiatic 
Petroleum  Corporation,  et  al.,  28  F.  Supp.  279  (S.  D.  N.  Y., 
1939) ;  Banco  de  Espana  v.  Federal  Reserve  Bank  of  New 
York,  28  F.  Supp.  958  (S.  D.  N.  Y.,  1939).  The  follow¬ 
ing  comment  of  the  Court  in  the  Banco  de  Espana  case  is 
apt  (p.  975) : 

“It  appears  to  me  that  these  cases  should  be 
disposed  of  on  these  motions  and  not  at  a  trial. 
No  genuine  issues  of  any  material  facts  are  pre¬ 
sented.  The  entire  transaction  is  before  the  Court, 
evidenced  mainly  by  duly  authenticated  or  undis¬ 
puted  documents.  The  Rule  for  summary  judgment 
was  intended  for  just  such  a  situation.” 


61 


POINT  V 

I 

THE  JUDGMENT  APPEALED  FROM  SHOULD  IsE 
AFFIRMED,  WITH  COSTS. 

Respectfully  submitted, 

Richard  H.  Wilmer,  j 
Attorney  for  Intervener- 
Defendant- Appellee, 

Transportation  Buildipg, 
Washington,  D.  C. 

William  D.  Mitchell, 

New  York,  N.  Y.  j 

Of  Counsel 


March  5,  1940 
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Z.  &  F.  ASSKTS  RFALIZATIOX  CORPORATION,!  a 

I  >elaware  corpora t ion, 

I’laiiiliff-A  ppclla\ul , 

AM  FRICAX-IIAWAI IAX  STKAMSIIIP  COM  FAX  V, 

/  nlcrmirr-l*laintifJ-.\ j>pclla\ii1 , 

— against — 
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re. 


BRIEF  OF  PLAINTIFF-APPELLANT  IN  REPLY  TO 
BRIEF  OF  APPELLEES  HULL  AND  MORGENTHA  U\ 


POINT  I. 

The  District  Court,  in  determining  the  conflicting 
claims  of  the  plaintiff  and  the  defendant-intervener, 
had  jurisdiction  to  decide  whether  the  alleged  awards 
of  which  defendant-intervener  claims  the  benefit, 
were,  in  fact  and  in  law,  the  awards  of  the  Mixed 
Claims  Commission. 


T1h»  defendants*  lirst  point  is  that  the  District  Cojurt 
was  without  jurisdiction  to  review  tin*  power  and  authority 
of  the  Mixed  (Maims  Commission  to  make  the  sabotage 
awards,  and  their  second  point  is  that  tin*  District  Cojurt 


\v:is  without  jurisdiction  to  review  tlx*  validity  or  amount 
of  these  awards. 

These  contentions  by  the  Government  assume  that,  after 
the  German  Commissioner  resigned,  tin*  Mixed  Claims  Com¬ 
mission  continued  to  function. 

It  is  our  contention  that,  until  the  appointment  of  a 
new  German  Commissioner,  Mr.  Garnett  and  I'mpire 
Roberts  could  not  continue  to  function.  Therefore,  plain¬ 
tiff  is  not  seeking  to  review  the  power  and  authority  of  the 
Mixed  Claims  Commission.  It  is  seeking  a  declaratory 
judgment  that  the  ads  of  two  persons,  who  unjustifiably 
called  themselves  a  Commission,  were  null  and  void  ami 
without  effect  and  that  the  so-called  awards  wore  not,  in 
fact,  awards. 

It  is  seeking  a  declaratory  judgment  that  tin*  rights  of 
the  plaintiff  under  tin*  treaty  will  be  violated  if  these  so- 
called  awards  are  paid.  Consequently,  the  District  Court 
had  jurisdiction  to  entertain  this  action.* 

Plaintiffs  are  entitled  to  bring  suit  for  a  declaratory 
judgment  to  have  it  adjudicated  that  tin*  special  deposit 
fund  should  not  lie  depleted  by  so-called  awards  without 
any  sanctity  whatsoever. 

It  is  true  as  held  in  the  cases  cited  under  Point  I  of 
the  Government's  brief,  that  the  conduct  of  the  foreign 
relations  of  the  I'nited  States  is  committed  to  the  F.xec- 
utivc  and  that  the  latter's  determinations  of  political 
questions  are  not  subject  to  judicial  review:  but  none  of 
the  cast*s  cited  under  Point  I  of  the  Government’s  brief 
in  any  way  relates  to  the  question  now  before  the  Court. 

The  defendants  refer  to  the  Treaty  of  Berlin  and  the 
Treaty  of  Versailles,  under  which  treaties  it  has  been  held, 
under  the  cases  cited,  that  the  former  German  owner  can¬ 
not  question  the  acts  of  our  Government  in  relation  to  the 

•  In  tin*  case  of  liiirtlir  v.  bruin.  I’,  S.  .*>14.  the  Supreme  Court 
held  it  hud  jurisdiction  to  entertain  an  appeal  from  the  Supreme  Court 
of  Ijoulsiana  which  decided  that  an  award  made  by  a  French  American 
Commission  was  payable  to  plaintiffs.  French  heirs  of  the  decedent  whose 
property  was  injured  by  our  tlovernment.  and  not  to  defendant  as  the 
executor  of  said  decedent  for  tin*  benefit  of  the  American  heirs. 


property  that  had  l>ecti  seized  from  the  former  Gcrtpan 

enemv. 

* 


Cases  such  as 


Fnlted  Slates  v.  ('hemleal  Foundation ,  272  1*.  Sj.  1  : 

Lanye  V.  Winy  rare ,  21)5  F.  505; 

Klein  v.  Fahner,  IS  F.  (2d)  1)2,2, 

i 

are  eases  to  the  cl'leet  that  the  former  enemy  owner  cannot 
ohjeet  to  what  was  done  to  tin*  property  seized  diu\iny 
the  tear.  Th<*se  eases  have*  no  bearing  whatsoever!  on 
the  (piestion  whether  the  Courts  may  determine  whether 
the  special  deposit  fund  shall  be  subject  to  so-called  awards 
which  juridically  do  not  exist. 

It  is  stated  under  Point  I  that  the  awards  enteredj  by 
the  Mixed  Claims  Commission  prior  to  11)28  were  paid  out 
of  sums  allocated  to  the  Fnited  States  pursuant  to  arrange¬ 
ments  made  bv  the  Secretarv  of  State  with  the  Allied 
#  • 

Governments  under  the  Finance  Minister's  Agreement  of 
•lan  nary  11.  11)25. 

Prior  to  the  Settlement  of  War  Claims  Act  (1028),  none 
of  these  moneys  was  actually  paid  to  any  of  the  holders  of 
awards  of  the  Mixed  (Maims  Commission,  United  States 
and  Germany.  l»v  virtue  of  tin*  Settlement  of  War  Claims 
Act  (Section  1),  these  moneys  were  appropriated  by  Con¬ 
gress  to  the  payment  of  proper  Mixed  Claims  awajrds. 
These  moneys,  therefore,  became  part  of  the  special  deposit 
fund,  which  is  the  subject  of  the  present  litigation. 

The  sabotage  awards  certainly  are  not  orders,  directions, 
decisions  or  instructions  of  any  court  or  of  any  department 
of  the  Government  made  or  given  or  purporting  to  be  mjade 
or  given  in  pursuance  of  war  legislation  with  regard!  to 
enemy  property.  The  present  alleged  decisions  of  It  he 
Mixed  Claims  Commission  in  11)30  certainly  do  not  ciune 
within  the  purview  of  this  Section  of  the  Versailles  Trejitv. 

We  do  not  deny  that  the  decision  of  a  mixed  arbitral 
commission,  properly  functioning  as  such,  is  final  itnd 
conclusive,  when  it  acts  within  its  jurisdiction  and  the 
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persons  \vln>  are*  acting  properly  constitute  such  commis¬ 
sion,  ami  the  contentions  under  Point  II  of  the  Govern¬ 
ment's  brief  that  the  District  Court  cannot  review  and 
revise*  tin*  derisions  of  the*  Mixed  Claims  Commission  elo 
not  he*ar  on  the*  present  ceentreeversy,  except  possibly  em 
the*  epiestion  whether  the*  Commissiem  had  any  right  at  all 
tee  re*e»pe*n  its  pre*viems  ele*cisieen. 

As  to  the  law,  it  is  out-  content ie>n  that,  as  the*  agreement 
be*twe*e*n  the  Cniteel  State's  ami  (Jermanv  pre»vieleel  that 
the*  awarels  of  the  Commissiem  shemlel  be  tinal  anel  conclu¬ 
sive*.  the*  Commission  eliel  met  have  jurisdiction  to  re»ope*n 
its  awarels;  but  that,  even  if  the*  Commission  hael  such 
peewe*r.  the*  pre*teneleel  awarels  eef  the*  twee  persems  whee 
daimeel  tee  function  as  t lie  Cemtmissieen  after  eene*  eef  the* 
Ceunmissioners  hael  red i reel  are  null  ami  voiel. 

The*  grounds  on  which  the  relief  sought  by  the  plaintiff 
was  ele*nie*el  appear  to  be  incompatible  with  the  terms  of 
the  Act  eef  Ceengress  anel  with  the*  treatv  that  was  made* 
tee  give  it  eflVct.  J*y  the*  Armistice  eef  Xovemleer  11,  191S, 
a  re*se*rvatieen  was  maele  in  the  linaneial  clauses  (XIX)  of 
**re*paratieen  lor  damage  deem*"  (American  deeurnal  of  Int. 
Law,  Volume  12.  Supp.  (1919)  101  I.  I»v  the  .leeint  Ke*see- 
1  u t ion  eef  duly  2,  1921  (42  Stat.  105),  by  which  the  state 
eef  war  between  the  United  States  and  Germany  was  de- 
clared  tee  be*  at  an  end,  it  was  provideel  (Section  5)  that 
all  preepertv  cef  the  German  Government,  eer  of  its  nationals, 
which  was,  een  April  0,  1917,  when  war  on  Germany  was 
eh'clarcd  by  the*  Cniteel  States,  in  the*  peessessieen  eer  e-eent t*< el 
eef  the  United  Statens,  anel  all  that  had  since  conic  into 
such  possessieen  eer  control,  should  be*  retained  by  the* 
United  States,  and  that  nee  disposition  eef  it  should  be*  made* 
except  as  had  been  or  should  Ik*  made  by  law,  until  Germany 
should  have*  made  suitable  provision  for  the*  satisfaction 
eef  the  claims  of  American  nationals  who  had  suffered, 
through  the*  acts  eef  the  German  Government  or  its  agents, 
**leess,  damage  eer  injury  tee  their  persons  eer  property, 
directly  or  indirectly,  whether  through  the  ownership  eef 
shares  of  stock  in  German,  Austro-Hungarian,  American, 
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or  other  corporations,  or  in  consequence  of  any  operations 
of  war,  or  otherwise.” 

This  provision  was  textually  incorporated  in  the  treaty 
between  the  United  States  and  Germany,  signed  at  Berlin, 
August  25,  11)21  (42  Stat.  1920),  for  the  execution  of 
which  the  agreement  of  August  10,  1022,  for  the  crea  ion 
of  the  mixed  commission,  was  made.  The  object  of  hat 
agreement,  as  recited  in  its  preamble,  was  to  determine 
‘Min*  amount  to  lx*  paid  by  Germany  in  satisfaction  of 
Germany's  financial  obligations”  under  the  treaty  of 
August  25,  1021,  which,  says  tin*  agreement,  secured  “to 
the  United  States  and  its  nationals  rights  specified'  in 
the  .Joint  Resolution  of  Congress  of  .July  2,  1021. 

In  conformity  with  this  recital.  Article  1  of  the  agree¬ 
ment  specifically  provided  that  the  commission  should  pass 
upon 

111  “claims  of  American  citizens  arising  sinee  -July  21, 
1014  in  respect  <>f  damage  to,  or  seizure  of,  their 
property,  rights,  and  interests,”  *  *  * ; 

(2)  “other  claims  for  loss  or  damage  to  which  the  United 
States  or  its  nationals  have  been  subjected  wit hj  re¬ 
spect  t < >  injuries  to  persons  or  property,  rights,  land 
interests,”  *  *  *;  and 

(2)  “debts  owing  to  American  citizens  by  the  Gerilnan 
Government  or  by  German  nationals.” 

It  is  an  utter  misrepresentation  of  tin*  object  and  ! the 
terms  of  tin*  treaty  to  say  that  the  claims  were,  in  It  he 
sense  of  ownership  and  financial  interest,  “the  claims  of 
the  United  States,”  and  that  the  question  whether  tin* 
claims  “were  properly  allowed  or  not  was  a  question)  to 
be  raised  by  the  United  States  and  not  by  individuals  Who 
might  lx*  wronged  by  the  action  of  the  commission.”  The 
learned  Justice  goes  on  to  say  that  if  there  was  “pay 
breach  of  the  treaty  between  the  two  governments  j the 
onlv  recourse  would  be  by  action  of  the  contracting 
parties.”  For  this  contention  there  might  be  some  sljiow 
of  reason,  if  the  money  had  to  be  paid  on  the  awards)  by 
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<> 


the  one  government  to  the  other.  l>ut  here,  as  the  money 
was  in  the  possession  of  the  United  States,  the  real  ques¬ 
tion  in  the  present  ease  is  one  between  two  classes  of 
American  nationals,  one  of  which  seeks  to  take  from  the 
other  the  moneys  that  had  been  awarded  to  it  held  in  tin* 
Treasury  of  the  United  States. 

If  is  contended  by  the  defendants  that  the  claims  of  the 
awardholders  are  claims  that  belong  to  the  United  States 
and  that  the  United  States  is  solely  responsible  for  their 
espousal,  and  that  therefore  claimants  are  not  in  posi¬ 
tion  to  question  any  act  of  the  Department  of  State  in 
connection  with  the  claim. 

On  this  subject  Umpire  Darker  in  Administrative  De¬ 
cision  V  said  as  follows: 

“The  Umpire  agrees  with  the  American  Commis- 
sioner  that  the  con! rot  of  the  United  States  over 
claims  espoused  by  it  before  this  Oommission  is  com¬ 
plete.  Hut  the  generally  accepted  theory  formulated 
by  Vat  tel.  which  makes  the  injury  to  the  national  an 
injury  to  the  nation  and  internationally  therefore  tin* 
claim  a  national  claim  which  may  and  should  be  es¬ 
poused  by  the  nation  injured,  mast  not  he  permitted 
Ift  obscure  the  realities  or  blind  ns  to  the  fact  that 
the  ultimate  object  of  asserting  the  claim  is  to  pro¬ 
rate  reparation  for  the  prirate  claimant,  whose  rights 
have  at  every  step  been  zealously  safeguarded  by  the 
United  States  and  who  under  the  Treaty  of  l.»erl in  is 
entitled  through  his  Government  to  receive  compen¬ 
sation.  Doth  that  Treaty  and  the  Agreement  consti¬ 
tuting  this  Commission  clearly  distinguish  through¬ 
out  between  government-owned  claims  and  privately- 
owned  claims.  Internationally  the  distinction  is  im¬ 
portant  in  determining  Germany's  obligations  under 
the  Treaty  of  Herlin  as  illustrated  by  the  decision  of 
this  Commission  in  its  opinion  construing  the  phrase 
•naval  and  military  works  or  materials'  where  it  was 
held  that  *So  long  as  a  ship  is  privately  operated  for 
private  profit  she  cannot  be  impressed  with  a  military 
character,  for  only  the  Government  can  lawfully  en¬ 
gage1  in  direct  warlike  activities.'"  (Italics  ours.) 
(Dee.  &  Op.,  p.  102.  i 
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This  statement  was  made  in  the  course  of  aforesaid  jAd- 
ministrative  Decision  dated  October  31,  11)24,  which  hlolds 
that  with  respect  to  Germany's  obligations  and  the  juris¬ 
diction  of  the  Commission,  no  awards  shall  be  granted  to 
the  extent  that  the  beneficial  interest  in  the  claim  is  non- 
American. 

The  onlv  interest  of  German v  is  in  seeing  to  it  hat 
awards  are  made  to  persons  who  are  entitled  to  the  money. 

It  is  contended  bv  counsel  for  the  defendants  that  if 
our  contention  is  correct  that  the  court  below  had  juris¬ 
diction  to  review  the  power  and  authority  of  the  Commis¬ 
sion  as  constituted  on  or  prior  to  October  30,  10391  to 
enter  the  awards  herein  involved,  it  would  necessarily 
follow  that  the  courts  of  Germany  likewise  have  vested 
jurisdiction  to  review  the  authority  of  the  commissioij  as 
to  any  action  which  it  has  heretofore  taken. 

In  the  lirst  place,  this  contention  assumes  the  false  prem¬ 
ise  that  we  recognize  the  existence  of  the  Commission  after 
the  resignation  of  the  German  Commissioner.  Whether  or 
not  such  assumption  is  correct,  it  is  our  contention  that 
if  a  law  was  passed  in  Germany  appropriating  funds  for 
the  payment  of  proper  awards  of  any  mixed  claims  com¬ 
mission  to  German  nationals,  the  courts  of  Germany  wpuld 
have  the  right  to  declare  whether  the  awards  so  grafted 
were  made  at  a  time  when  the  commission  had  the 
authority  to  make  the  award  or  was  actually  in  existence. 
In  other  words,  under  those  circumstances  courts  of 
Germany  would  have  the  right  to  pass  upon  the  question, 
whether  valid  or  invalid  awards  were  properly  payable 
out  of  the  fund  so  created. 


i 

i 

i 
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POINT  II. 

In  view  of  the  fact  that  plaintiff  had  a  vested  right 
in  its  award,  the  District  Court  had  jurisdiction  to 
grant  a  declaratory  judgment  protecting  the  plain¬ 
tiff  from  payment  of  awards  that  were  mere  nullities. 

I  1  I  The  Secretary  of  State  is  subject  to  a  declaratory 
jadyment  that  the  sabotage  airards  are  inralid;  his  certifi¬ 
cate  does  not  prerent  such  declaratory  iudynient . 


In  Terkitis  v.  Ely.  :»07  l\  S.  suit  was  brought  in 
l In*  District  Court  of  the  District  of  Columbia  for  a 
declaratory  judgment.  The  suit  was  brought  against  t he 
Secretary  of  Labor,  the  Acting  Commissioner  of  Immigra¬ 
tion,  and  the  Secretary  of  State.  Declaratory  judgment 


was  sought  for  a  declaration  that  the  plaintiff  was  a 
citizen  of  the  I’nited  States  entitled  to  a  passport. 

The  I’nited  States  Supreme  Court,  although  it  was  ad¬ 


mitted  that  the  issuance  of  a  passport  was  within  the 
discretion  of  the  Secretary  of  State,  modified  the  judgment 


affirmed  by  this  Court  by  striking  out  that  portion  of 
the  judgment  which  dismissed  the  bill  of  complaint  as  to 


the  Secretary  of  State  and  adjudged  that  the  Secretary 
of  State  be  included  in  the  declaratory  provision  of  the 
decree  adjudicating  the  plaintiff  to  be  a  citizen  of  the 
I'nited  States. 


This  case  is  clear  authority  for  the  proposition  that  if, 
as  a  matter  of  law,  the  sabotage  awards  are  invalid  and 
non-existent,  tin*  plaintiff  is  entitled  here  as  against  the 
Secretary  of  State  to  a  judgment  to  that  effect. 

Furthermore,  Section  ID  at  of  the  Settlement  of  War 
Claims  Act,  providing  that  the  Secretary  of  State  shall 
certify  awards  of  the  Mixed  Claims  Commission,  means, 
of  course,  proper  awards  and  not  invalid  awards,  and  as 
explained  in  our  previous  brief,  the  Congress  did  not 
intend  to  give  the  Secretary  of  State  by  this  provision  any 
judicial  functions. 
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If  the  Secretary  of  State  is  subject  to  a  declaratory 

judgment,  it  is  incidental  to  that  declaratory  judgment 

to  enjoin  him  from  certifying  awards  that  the  District 

Court  mav  declare  invalid. 

*' 

Under  28  USCA  §400,  the  Courts  of  the  United  States 
have  power 

“to  declare  rights  and  other  legal  relations  of  lanv 

•  '  •  j  • 

interested  party.  * 

Incidental  to  said  declaration  of  rights,  an  injunctioh  is 
appropriate  (  Horchard,  Declaratory  .Judgments,  p.  170  i. 

If  the  plaintiff  is  entitled  to  an  injunction,  then  plain¬ 
tiff  cannot  !>e  deprived  of  such  injunctive  relief  by  reason 
of  any  alleged  certification  after  the  commencement  of  the 
action  with  knowledge  on  the  part  of  the  Secretary  of 
State  that  such  action  had  been  commenced.  Plaintiffs 
contend  that  the  Secretary  of  State,  through  his  repre¬ 
sentative,  Mr.  llaekworth,  his  legal  adviser,  knew  of  the 
commencement  of  this  action  at  the  time  of  certification 
by  the  Secretary  of  State  and,  therefore,  plaintiff  is  entitled 
to  the  restoration  of  the  status  quo  before  the  commence¬ 
ment  of  the  action.  Assuming  that  the  Secretary  of  s|tate 
issued  the  certificate  after  the  commencement  of  the  ac¬ 
tion,  still  such  certificate  cannot  vitalize  an  invalid  awjird. 

This  action  involves  the  construction  of  a  treaty  a.j  to 
whether,  under  such  treaty,  the  sabotage  awards  are  j  ac¬ 
tual  awards  or  merely  tin*  decrees  of  a  (’ommission  which, 
when  it  purported  to  function,  did  not  in  fact  exist,  j  No 
certificate  can  have  the  effect  of  authenticating  the  exist¬ 
ence  of  something  which  theretofore  had  not  existed. 

(2)  I*laintiff  has  a  resin/  interest  in  the  S/teeial  Deposit 
Fund,  entitling  it  to  enjoin  the  Secretary  of  the  Treasury. 


It  is  contended  by  the  defendants  that  the  plaintiffs 


not  entitled  to  restrain  the  Secretary  of  the  Treasury,  lirst. 


because  the  right  of  anv  award  holder  is  contingt 


are 


•nt: 


second,  because  the  fund  out  of  which  payment  is  to  be 
made  is  the  property  of  the  United  States. 
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Roth  contentions  can  l>e  answered  as  follows:  True, 
tin*  Special  Deposit  Fund  is  a  fund  which  is  the  property 
of  the  Ftiited  States,  l»ut  bv  Section  4  of  the  Settlement 
of  War  (Maims  Act,  that  fund  has  been  appropriated  by 
Congress  for  the  benelit  of  persons  having  bona  lide  awards. 

Fnder  the  authority  of  Houston  v.  () nnes,  252  F.  S.  4(50, 
where  a  fund  has  been  appropriated  by  Congress  for  pay¬ 
ment  to  a  specified  person,  the  Treasury  oflieials  are 
charged  with  the  administrative  duty  to  make  payments 
on  demand  to  the  person  designated. 


To  tin*  same  effect  : 

/’(irish  V.  .}farYnnt(/h ,  214  T\  S.  124. 

Section  4  of  the  Settlement  of  War  (Maims  Act  directs 
the  Secretary  of  tin*  Treasury  to  pay  such  awards. 

This  Special  Deposit  Fund  consists  of  20 c/r  of  the  German 
property  seized  during  the  war.  unallocated  interest  there¬ 
on,  the  specific  appropriation  by  Congress  of  more  than 
SS(>,(I0(), ()()()  ;md  tin*  moneys  received  under  the  Paris  agree¬ 
ment  of  .January  14,  1025  and  under  tin*  German-Ameriean 
debt  agreement  of  June  23,  1030  (Report  of  Secretary  of 
Treasury  June  30,  1030,  p.  7(»).  Consequently,  this  action 
comes  squarely  within  the  oases  holding  that,  where  Con¬ 
gress  has  made  an  appropriation  for  certain  persons,  those 
persons  may  resort  to  the  courts  for  the  enforcement  of 
their  right  of  payment.  It  is  utterly  immaterial  that  these 
were  moneys  of  the  Cnited  States.  As  soon  as  an  appro¬ 
priation  is  made,  until  that  appropriation  is  withdrawn, 
the  direct  beneficiaries  of  such  appropriation  have  rights 
which  may  be  protected  in  the  courts  from  improper 
attack. 

The  case  of 

Cumminyx  v.  Deutsche  Bank,  300  l\  S.  115, 
does  not  militate  against  this  proposition.  Congress,  ae- 
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cording  to  the  United  States  Supreme  Court,  as  a  matter 
of  favor  directed  the  return  of  80%  of  the  property  of|  tlie 
former  enemy  owner  taken  during  the  war.  As  far  asj  the 
former  enemy  owner  was  concerned,  this  was  an  Acjt  of 
Congress,  which  Congress  could  withdraw  at  any  tjime. 
The  return  of  the  confiscated  property  was  not  an  appro¬ 
priation. 

The  Government  cites  a  number  of  eases  to  show  the 
nature  of  an  award  of  the  Mixed  Claims  Commission.  One 
of  t lie  cases  cited  is 

Matter  of  Wcxthrook,  1'l‘S  App.  Div.  .*>41), 
overruling 

Matter  of  Loneif,  1  .Mi sc.  24b, 

both  referred  to  by  defendants.  In  Matter  of  11 V*  at  brook, 
xn/tra,  the  question  arose  whether  money  awarded  by  tin* 
Mixed  Claims  Commission  for  injuries  to  person  and 
property  sit  tiered  by  decedent  when  a  steamship  was  >lunk 
by  a  German  submarine  and  paid  to  the  decedent's  esjate, 
was  part  of  the  taxable  assets  of  that  estate.  Tin*  cjmrt. 
there  said  i  pp.  .“.“II.  .“.“1  )  : 

“The  situation  is  aptly  summed  up  in  Thorpe  on 
International  Claims,  11)24.  As  there  stated,  while 
the  parties  to  a  litigation  in  an  arbitrable  triln  nal, 
such  as  the  Mixed  Claims  Commission,  are  !  the 
sovereign  parties  to  the  treaty,  such  sovereign  parties 
Conduct  the  litigation  on  behalf  of  their  respective 
citizens  and  tin*  real  owners  of  the  claims,  and!  the 
real  parties  in  interest  are  the  respective  citizens  |i  pp. 
oh,  60).  As  stated  in  a  decision  of  the  Mixed  Claims 
Commission  itself  (Mixed  Claims  Commission,  V.  S. 
and  Germany,  Ad.  Dec.  II),  both  governments  were 
interested  in  and  the  Commission  necessarily  deter¬ 
mined  ‘the  ownership  of  each  claim  at  and  since  its 
inception'  (p.  til)). 

*  *  it  was  property,  therefore,  which  the  decedent 
owned  at  her  death.  It.  passed  by  her  will  and  was 
properly  subject  to  tax.  That  such  claims  constitute 
a  right  and  are  in  the  nature  of  property  was  ejarlv 
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recognized  by  the  decision  of  the  Supreme  Court  of 
the  I'nited  States  in  Conicyi/s  v.  Vassc  ll  IVt.  105), 
which  lias  been  followed  in  this  State  in  Taft  v. 
Marsilj/  (120  X.  V.  474 1.  <  See.  also.  Williams  v. 

//card'.  140  1*.  S.  520.)” 

In  fact,  a  claim  for  an  award  is.  in  (’omciij/s  v.  Vaxse. 
supra,  classitied  l»y  .Justice  Story  at  pages  215.  220  as  a 
vested  riii'ht . 


In 


Mari  nr  T  ra  nsport  Co.  v.  ('ommissioner  of  Internal 
Revenue.  77  F.  i  2d  i  177  t  C.  <\  A.  5 1 , 

with  reference  to  tin*  nature  of  an  award,  tin*  Court  said 
jis  follows  i  p.  1 70  i  : 

‘‘The  award  made  in  favor  of  the  petitioner  was  of 
compensation  for  property  destroyed.  Tin*  petitioner 
did  not  receive  from  (let-many  a  gift  or  gratuity. 
With  reference  to  a  similar  award  made  hy  a  Mixed 
Commission  created  hy  tin*  I’nited  States  and  Great 
Britain,  the  court,  in  the  case  of  I*  he  I /is  v.  McDonald. 
00  r.  S.  208.  505,  25  1,.  Hd.  47:5.  said:  ‘There  is  no 
element  of  a  donation  in  the  payment  ultimately  made 
in  such  cases.  Nations,  no  more  than  individuals, 
make  gifts  of  money  to  foreign  strangers.’  The  dis¬ 
tinction  between  awards  or  allowances  of  compensa¬ 
tion  for  loss  of  or  injury  to  property  or  property 
rights  due  to  action  hy  a  government  or  its  agencies, 
and  governmental  subsidies  or  bounties,  constituting 
contributions  to  capital,  is  pointed  out  in  the  eases  of 
Te.ras  d  Pacific  It//.  Co.  V.  I’nited  States.  280  V.  S. 
2S5,  52  S.  Ct.  528,  7(1  L.  Ed.  1108,  and  Continental  Tic 
d •  Lumber  Co.  V.  t  inted  States.  280  V.  S.  200,  52 
S.  Ct.  520,  70  L.  Ed.  1111.  The  contention  under  con¬ 
sideration  is  not  sustainable.” 


To  the  same  effect,  see: 

Drier  V.  l/clrcrin;/.  72  F.  1 2d )  70: 

Wi  Into  re  S.  S.  Co.  v.  Commissioner  of  Internal. 
Revenue,  78  F.  |2d>  007. 


in 


Kven  if  the  plaintiff  had  no  specific  title*  to  th<*  lump,  it 
has  a  vital  1<»j»:i1  interest  in  its  distribution,  which  entitles 
plaintiff  to  protection  against  violation  of  its  treaty  ripit. 

In  the  ease  of  Mellon  v.  Orinoco  Iron  Co.,  2(>(>  U.  S.  jl  121, 
it  was  held  that  the  Secretary  of  the  Treasury  totildj  be 
enjoined  from  paying  a  fund  in  the  Treasury  to  a  person 
not  entitled  to  receive  the  same,  in  favor  of  the  person 

i 

properly  entitled  thereto. 

Other  cases  holding  that  plaintiff  is  entitled  to  a  judg¬ 
ment  against  the  Secretary  of  the  Treasury  are  those)  re¬ 
ferred  to  in  the  statement  of  authorities  submit  ted  and  ijiled 
by  the  defendant-intervener  in  the  Court  below: 

J Ulton  v.  ( Irons  (11)24)  <  1  >.  <\  Fla.  I.  21H)  Fed. 

Sal  : 

Mcf'arl  v.  Co ./•  I  lDlC)  l  i  Ft.  App.  1>.  F.  ."(5.  App. 
1).  F.  27 1 .  S  F.  1 2d  t  (JO!),  cert.  den.  27(1  f]  S. 

(>r*2 : 

Mh/itH  v.  McCarl  (UK*, 4).  21)1  F.  S.  442: 

Docrxchncl:  v.  Mellon  (ll)J!))  (Ft.  App.  I).  (j\ i, 
(50  App.  I).  F.  F.  (2d)  741: 

Morpcnthan  V.  I'iddih /  t(-  It  (‘posit  ('ompanif  \  of 
Man/ land  i  1037),  1)4  F.  (2d)  IW2.  (JS  App.  I)j  F. 

1 


( .*>  )  While  llie  plaintiff  hern  use  of  I  he  rules  of  I  lie  Com¬ 
mission  has  no  standing  before  the  Mi-red  ('/aims  Cttmmis- 
sion.  it  is  the  actual  turner  of  a  claim  entitled  to  protection. 

The  defendants  claim  that,  because  the  claimant  Jias 
no  standing  before  tin*  Mixed  (Maims  (Commission,  it  has 
no  right  to  protection,  but  in  Administrative  Decision 
No.  II,  Judge  Parker  used  the  following  language: 

“As  above  stated,  it  is  the  province  of  this  Com¬ 
mission  to  adjudicate  claims  presented  by  the  Fnited 
States,  on  its  own  Iwhalf  and  on  behalf  of  its  nationals, 
against  Germany  falling  within  the  several  categories 
defined  or  described  in  the  Treaty  of  Herlin. 

*  *  * 


u 


“But  hot h  (Jovernments  are  directly  interest ed  in. 
and  tliis  ('onmiission  in  passing  upon  its  jurisdiction 
jnust  determine,  the  ownership  of  each  claim  at  and 
since  its  inception”  (Dec.  &  Op.,  pp.  S,  ID. 

It,  therefore,  appears  that,  while  the  claimant  before 
the  Mixed  Claims  Commission  must  operate  through  our 
(lovernment,  still  under  the  decisions  cited  and  referred 
to  herein  and  under  the  ruling  of  the  Mixed  Claims  Com¬ 
mission,  it  is  the  real  owner  of  tin*  claim  and,  therefore, 
entitled  to  protection  from  payment  of  awards  that  are 
mere  nullities. 


CONCLUSION . 

In  view  of  the  foregoing ,  the  judgment  of  the  Dis¬ 
trict  Court  dismissing  the  complaint  and  the  bill  of 
intervention  should  be  reversed. 

Respect  fully  submitted. 

FRANK  ROBERSON. 
HUBERT  K.  ROGERS. 
JOHN  F.  CONDON,  Ju., 
Attorneys  for  Plaintiff-Appellant. 


John*  Bassett  Moore, 
JOSKl’lI  M.  PltOSKAUEU. 
Of  Counsel. 
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entitled  to  decide  the  conflictin';  claims  to  the 
fund  appropriated  by  Congress . 
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Ill)  In  view  of  the  fact  that  tin*  Commission 
was  a  Mixed  Claims  Commission,  authoriz¬ 
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written  certificate  of  disagreement,  the 
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tion  to  entertain  its  claim . 

III.  Since  there  has  been  a  usurpation  of  power,  the 

umpired  decisions  are  not  conclusive . 
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Commission  is  a  justiciable  question  by  virtue  of 
which  the  Secretary  of  State  is  subject  to  a  de¬ 
claratory  judgment  adjudging  their  invalidity. . .  . 


.» 


Ui 


•>•> 


1T> 


!  30 


n 


i*a<;k 

A’.  Intervener-defendant's  motion  lor  summary  judg¬ 
ment  dismissing  tin*  complaint  was  improperly 
granted  . 

VI.  <  ’onelusion  .  MO 

Appendix  A — Part  of  decision  in  ease  of  t'nited  Stairs 
of  .1  meriea  on  behalf  of  l*liil<tdel/dria-(tirard 
Xalional  Bank  V.  denna  n  y.  vt  al.  I  Dec.  &  Op.,  pp. 

0M0  rt  set/.  »  .  i 

Appendix  I» — Answer  of  .John  Russet  t  Moore  to  state¬ 
ment  on  pa  lie  MM  of  brief  for  appellee,  Lehijih  Valley 
Railroad  Company.  with  reference  to  withdrawal 
of  commissioner  in  connection  with  the  arbitration 
which  took  place  under  the -Jay  Trcaly  of  1704....  iv 

Appendix  C — Chronology  of  important  dates .  viii 


Taiu.k  of  Casks  Citko: 

Acosta,  F.  M.  de.  y  Foster,  M  Moore.  International 

Arbitrations,  p.  21S7 . 111.  lti 

Behn.  Meyer  d  Co.,  Ltd.  v.  Miller,  -Mi  l’.  S.  457 .  -4 

Blandin  v.  Ostrander.  2M0  Fed.  700 .  10 

Rouillotte.  M  Moore,  International  Arbitrations,  p.  2050  12 

Boynton  v.  Blaine,  1M0  C.  S.  MOO . 10, 11,  MM 

Burt  he  \\  Denis,  1  MM  V.  S.  514 .  2M 

Chieot  County  Drainaye  District  v.  Barter  State  Ban/:. 

00  S.  Ct.  Ml  7 .  20 

Flutie  Cases  (Ralston's  Reports,  Venezuelan  Arbitra¬ 
tions  of  100M.  Washington,  1004,  pp.  MS.  41  i .  25 

Frelinyhuysen  v.  A 'ey,  110  [’.  S.  0M . 10,  11,  MM 


llatnbnrtf-A  meriea  n  Co.  v.  (  .  S.,  277  C.  S.  1M0 .  2J 

Hanna  v.  Stedman.  2M0  X.  V.  M20,  MM0.  1M0  X.  K.  500.  .  .  20 

Darkness  v.  Hyde.  OS  1*.  S.  470 .  10 


Ill 


PACK 


La  Abia  Silrer  Minin;/  C o .,  Claim  of  . 12.44 

Lerine  v.  Helm ,  Law  Keport  News,  March  5.  1040 

p.  .4  .  40 

Mellon  V.  Orinoco  Iron  Co..  200  F.  S.  121 . 44,44 

Orinoco  Sica  in  ship  Co  m/iani/,  Claim  of  ( IIy<l<‘,  Ini. 

Law,  Vol.  2.  p.l  7>S  i . 27,  2S 

Harkins  v.  /•;///,  407  1'.  S.  42.',  hi)  App.  I  >.  <  177*.  1)1) 

Fed.  (2d)  4SS  .  4,1 

Sell  reel:,  Clnim  of  Henri/  S.  Moore  I  nternal  ional 

Arbitrations,  p.  147)7 .  12 

Schulz  d  Co.  v.  Ha  lines  d  Co..  00  Mise.  020,  100  Mise. 

01)7  .  27> 

Scott  v.  Alabama  S/ale  Hridt/e  f'o r/ioraliou.  11)40,  244 

Ala.  12,  17,  101)  So.  274.  277 .  4,2 

Stoll  v.  (loft Jieb,  407,  r.  S.  107) . 20,4,0 

Treinies  \\  Sunshine  Minim/  f'o.,  4, OS  l\  S.  00 .  20 

/  niterl  Slates  of  America  on  behalf  of  Lehif/h  Valle // 
Railroad  Co.,  el  al.  v.  derma  n// : 

Derision  of  December  4,.  1042 

1  Dee.  &  Op.,  ]>.  1004  ) .  S 

I  Dee.  \*  Op.,  pp.  1010,  1012,  1024) .  0 

I  Dee.  &  Op.,  p.  1010) .  20 

Decision  of  December  17>,  1044 .  12 

Decision  of  dune  4.  1040 .  S 


Decision  of  .lime  17,.  104,0 . IN.  20 

l  ailed  Slates  of  America  on  behalf  of  S.  Sian  maul 

Menken  V.  derma  a//  (  Dec.  Op.,  p.  S47  l .  S 

I  ailed  Stales  of  America  <m  behalf  of  Hhiladel/ihia- 

(lirard  X  a  I  ional  Hank  (Dec.  &  Op.,  p.  040  )  ....  7.  |s.  i 

r.  N.  v.  Alice  Weil,  47)  Ct.  of  (4ms.  Hep.  44 .  11 

Weil,  Claim  of  Henja min .  2  Moore.  International  Arbi¬ 
trations,  p.  1424 . 10.11,12,44 


IV 


Statttks  Citko: 


l'AUK 


Act  of  Congress,  .Imu*  IS,  1S7S  ( <  'li:*  j>tt*r  202.  20  St  at.. 

p.  till  . 10.22 

Art  of  Congress.  .Juno  7.  1022  l  4«S  Stat.  117:  22  V.  S. 

C.  A.  §270  <1  ) .  0 

Agreement  between  1'.  S.  and  Germany,  signed  August 

10.  1022  i  12  Stat.  2200  > . 5.  S.  0, 1 4 

Code  of  District  of  Colmnlda.  Title  IS.  See.  12 .  24 

Constitution  of  the  Cnitcd  States .  2 


Convention  of  ISOS.  l\  S.  and  Mexico .  22 

Declaratory  Judgments  Art,  2S  l\  S.  C.  §100 .  22 

Greco-Turkish  Agreement  of  December  1,  1020  (Perma¬ 
nent  Court  of  International  Justice  Advisory  Opin¬ 
ion  No.  10  (August  2S.  102S).  Public  Ser.  15.  Xo. 

10.  pp.  20-21  l . ir> 

Jay  Treaty — Tr(*at.v  between  (I  rent  Britain  and 

Cnited  States,  November  10.  1704 .  iv 

Settlement  of  War  Claims  Act  of  102S  (45  Stat. 

254l  10.20.20.22 

Trading  with  the  Enemy  Act  <40  Stat.  L.  411) .  24 

Treaty  of  Versailles,  Part  X.  Article  204  (Senate  Doc. 

No.  24S.  07th  Congress,  4th  Session  t .  21 

1’.  S.  Code  Annotated.  Title..?:? .  2* 

Sec.  244  subdivision  b .  24 

Sec.  41  subdivision  a .  24 


I 


V 


A  t'TIIOKlTIKS  (.’iTKIi: 

lI'ACK 

Administrat ive  Decisions,  Mixed  (Maims  ( ’ommission, 

1’.  S.  &  Germany,  II.  Dec.  &  Op.,  p.  5 . !  22 

American  Commissioner's  Report.  December  MO,  10MM,j 

p.  OS  . |  0 

. !  10 


|  >.  27 


i>.  7M 


o.  •  >•> 


1 :» 


!  1 


American  Journal  of  Jut.  Law,  January.  1040 . j  1  2 

(last  he  ri*;,  F.  t  L'Fxces  < I <»  Pouvoir  dans  la  Justice 
Internationale  Academie  de  I )roit  International, 
Recueil  des  Oours.  10MI.  I.  p.  44S  i . |  1*0 

ipp.  MSS.  441D . j  1*7 

Corpus  Juris,  ir>.  p.  7 22 . |  1*0 

Foreign  Rel.  100S.  771.  7SM . |  1*7 

Harvard  Law  Review.  \'ol.  .7:*,.  p.  071* . j  1*0 

Hearings,  Committee  on  Finance.  Jan.  S.  10l*7.  00th 

Congress,  2d  Session,  p.  120 . j  20 

Hyde.  International  Law,  Vol.  2,  p.  17S . j  27 


Moore.  International  Adjudications.  Modern  Series, 


Vol.  M.  p.  100, 


v 


p.  170  . |  IS 

. i  vii 


I 


pp.  2i.»-2i  <  . 

Rules  of  Procedure.  Mixed  (Maims  Commission.  V.  S.i 

Jc  German v  . M.  21 


Senate  Report  No.  27M,  70th  Congress  1st  Session. 
I*.  1-’  . 


lit 


Some  Opinions  hearinj*  upon  the  Treaty  of  Trianon.! 

Vol.  II.  Fachiri,  p.  220 . j  IS 


IX  THE 

States  (Court  of  Appeals  | 

FOR  THE  DISTRICT  OF  COLUMBIA. 

January  Term,  1940. 

No.  7596. 


Z.  &  F.  ASSETS  REALIZATION  CORPORATION)  a 

Dela ware  corpora tion, 

Pin  int  iff -A  p  pellet  n  I , 

AMER ICAN-H  AWAI I  AN  STEAMSHIP  COMPANY, 

i  7 

Intcrrencr-Plainliff-Appella  nt. 


— against — 

CORDELL  HULL.  Secretary  of  State,  ami  HENRY 
MOEGENTTIAU,  Secretary  of  Treasury. 

I  )efen  da  a  ts-A  p pci lecx, 

LEHJGII  VALLEY  RAILROAD  COMPANY,  ! 

I  nterrener-Defeuda  at- Appellee. 
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OF  APPELLEE,  LEHIGH  VALLEY  RAILROAD  \ 

COMPANY. 


I. 

Appellee,  Lehigh  Valley  Railroad  Company,  hav¬ 
ing  admitted  plaintiff-appellant’s  standing,  there  can 
be  no  question  that  the  District  Court  was  entitled 
to  decide  the  conflicting  claims  to  the  fund  appro¬ 
priated  by  Congress. 

On  page  .”>7  of  defendant -intervener's  brief  the  following 
statement  appears: 


“So  long,  therefore,  as  the  nature  of  plaintiffs’ 


terest  is  understood,  it  is  unimportant  whether  itJ  be 


ui- 


Footxotk:  ApiK'iulix  C  to  this  brief  is  ;i  chronology  of  important  «tjate». 
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called  vested  or  otherwise.  Whatever  that  interest  may 
he,  we  do  not  challenge  plaintiffs*  standing  to  request 
protection  of  their  interest  in  the  Account  against  un¬ 
lawful  disbursements  by  the  Secretary  of  the  Trea¬ 
sury.** 


Presumably,  it  is  upon  the  basis  of  this  admission  that 
the  defendant-intervener,  Lehigh  Valley  Railroad  Com¬ 
pany,  interposed  its  cross-claim  against  the  defendants, 
praying  for  judgment  upon  its  cross-claim  requiring  the 
Secretarv  of  the  Treasure  to  pav  to  the  Lehigh  Valiev  Rail- 
road  Company  and  to  all  other  holders  of  the  awards  al¬ 
legedly  granted  June  15,  1939  and  October  30,  1939,  the 
amounts  payable  in  respect  of  said  awards  (R.  44 ). 

Plaintiff,  on  the  other  hand,  maintains  that  to  pay  such 
alleged  awards  is  an  unlawful  disposition  of  the  Special 
Deposit  Account,  for  the  reason  that  these  alleged  awards 
are  nullities,  having  been  granted  by  two  persons  purport¬ 
ing  but  not  authorized  to  function  as  a  Mixed  Claims 
Commission,  who  were  thus  guilty  of  usurpation  of  power. 

As  regards  our  contention  that  the  present  alleged  awards 

should  be  treated  as  absolute  nullities,  there  is  no  doubt 

that  it  was  not  the  intention  of  Congress  to  vest  in  the 

Secretary  of  State  the  power  to  determine  the  merits  of 

awards  or  to  give  validity  to  invalid  awards.*  The  power 

to  determine  whether  the  awards  were  valid  belongs  to  the 

United  States  courts  bv  tin*  verv  terms  of  the  Constitution 

•  • 

which  expressly  invest  them  with  the  power  to  enforce  the 
provisions  of  treaties  inuring  to  the  benefit  of  individuals; 
and  this  necessarily  includes  the  power  to  interpret  them, 
as  has  repeatedly  been  done  from  the  beginning  of  our 
Government  down  to  the  present  time. 

It  is  stated  by  defendant-intervener  that  plaintiffs  con¬ 
cede  that  the  certificate  of  the  Secretary  of  State  authen¬ 
ticates  the  fact  that  awards  had  l>een  made  by  the  Mixed 


*  Our  contention  with  reference  to  the  Secretary  of  State’s  certilieate 
is  fully  discussed  on  pages  24  and  2."  of  our  original  brief. 


(Maims  Commission,  as  if  plaintiffs  conceded.  by  describ¬ 
ing  the*  function  of  the  Secret  nr v  of  State  as  authenticator, 
the  validity  of  the  awards  ami  their  existence  as  lawful 
decrees  of  a  tribunal  fully  authorized  to  act  as  such.  No 
such  concession  is  made  by  the  plaintiffs. 

l*.v  tin*  rules  of  procedure  the  plaintiff  had  no  standing 
to  protect  its  interests  before  the  Commission. 

As  the  plaintiff  was  tumble  to  protect  its  interests  before 
the  Commission  and  had  no  opportunity  to  appeal  from  j the 
decisions  of  the  two  persons  purporting  to  function  as  j  the 
Commission,  the  only  means  by  which  plaintiff  can  project 
its  interests  is  to  obtain  a  declaratory  judgment  declaring 
I  Ik*  alleged  awards  to  be  void. 

The  repeated  assertions  in  defendant-intervener's  brief 
that  the  Government  of  the  Cnited  States  is  the  party  in¬ 
terested  in  (he  awards  is  obviously  merely  a  quibble — an 
attempt  on  tin*  part  of  the  sabotage  claimants  to  con¬ 
fuse  the  issues. 

The  illusion  that  the  Cnited  States  Government  was  the 
party  in  interest  is  dispelled  when  wo  recall  that  jMr. 
Mitchell,  who  now  appears  for  the  sabotage  claimant.']:,  is 
the  same  attorney  who  purported  to  appear  as  special 
counsel  for  the  Cnited  States  from  HIM.”  to  liKii)  in  arghing 
tin*  sabotage  claims  before  tin*  Commission. 

The  Special  Deposit  Fund  was  set  up  by  Congresj?  to 
provide  the  source  from  which  to  pay  those  claimants  whose 
claims  had  been  justly  and  properly  allowed  by  the  Mixed 
(Maims  Commission.  IMaint ills,  who  speak  for  the  body  of 
award  holders  whose  awards,  made  years  ago.  have  never 
been  questioned  either  as  to  validity  or  as  to  amount,  are 
entitled  to  have  an  opportunity  to  test  the  fundamental 
validity  under  the  statute  and  treaty  of  the  sabotage  or 
any  other  claim,  tin*  payment  of  which  would  deplete!  the 
fund. 

Tin*  Cnited  States  is  not  the  one  primarily  interested 
in  this — its  executive  department  should  represent  all  cljiim- 
ants  impartially.  It  should  not  and  cannot  take  sides. I  In 
view  of  the  issues  herein,  tin*  State  Department  should,  of 
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its  own  motion,  have  submitted  to  tin*  courts  impartially  tlm 
matters  involved  lot*  dcterminat ion.  Instead  it  has  taken 
sides,  and  tin*  plaintiff  (an  old  awardholder )  has  taken 
the  only  course  open  to  it. 

As  the  American  a  ward  lnddevs.  including  tin?  plaintiff 
and  intervener-plaint  ill',  must  necessarily  rely  upon  the 
State  Department  to  protect  their  interests,  it  is  incompre¬ 
hensible  to  sec  the  State  Department  espousing  a  claim  on 
which,  if  valid,  a  Canadian  National  will  receive  over 
SI  1.000.000. 


II. 

The  alleged  awards  of  the  so-called  Commission 
were  not  awards. 

It.  is  stated  on  page  17  of  defendant-intervener's  brief 
that  “all  fundamental  questions  were  pending  before  tin* 
commission  for  decision  when  tin*  German  Commissioner 
retired.”  and  that  “Only  tin*  question  of  the  amount  of 
damages  to  lx*  awarded  had  not  been  argued  at  the  time 
of  the  retirement  and  the  power  to  assess  damages  after 
retirement  has  been  settled."  and  it  then  goes  on  to  say 
that,  “notwithstanding  these  facts,  tin*  Cmpire  and  tin* 
American  Commissioner  refrained,  despite  the  (Jerman 
Commissioner's  retirement,  from  d<*ciding  any  question 
not  previously  expressly  submitted  by  both  Agents  until 
after  full  opportunity  had  been  given  to  the  German  Agent 
to  appear  and  lx*  heard  and  it  appeared  that  Germany  re¬ 
fused  to  attend  the  further  meetings."  This  statement 
appears  to  mean,  if  it  means  anythiny.  that  the  United 
Stales  ('am  missiouier  and  the  Cmpire  at  first  thought  that 
they  could  not  proceed  irithout  the  presence  of  the  German 
Commissioner  but  that,  when  they  reached  the  conclusion 
that  he  would  not  appear  ayain.  they  found  themselres  to 
be  clothed  with  the  jurisdiction  of  the  whole  commission. 


This  extraordinary  view  counsel  justify  i»v  the*  statement 
that  tlu*  “judicial  and  1  (*jra  1  experience  of  the  American 
Commissioner  and  tin*  empire  are  alone  a  sutticicnt  guptr- 
antee  that  the  rights  of  a  litigant  would  he  observed  and 
tin*  record  itself  is  a  complete  refutation  of  the  charm*  that 
tin*  rights  of  (lermanv  were  in  anv  wav  neglected  bv  the 
American  Commissioner  or  tlu*  rinpire."  Probably  never 
before  in  tlu*  history  of  tlu*  law,  whether  domestic  or  foreign, 
national  or  international,  did  “judicial  and  legal  experi¬ 
ence"  play  a  part  so  miraculously  creative. 

The  same  theory  is  again  advanced  on  page  IS,  wlujre. 
under  the  proposition  that  “the  empire's  decisions  on  quies- 
tions  which  plaintiffs  seek  to  review  should  be  considered 
conclusive,"  it  is  said  that  each  basic  question  which  the 
plaintiffs  sought  to  review  “was  decided  by  the  Commission 
in  careful  and  well  reasoned  opinions  at  meetings  of  tjhe 
Commission  which  (lermanv  had  full  opportunity  to  attenjl." 

The  proposition  that  an  opportunity  to  attend  j  is 
equivalent  to  attendance  would  seem  to  render  unnecessary 
the  existence  of  the  rules  which  have  heretofore  been  uini* 
versa lly  considered  to  be  requisite  as  regards  the  presence 
of  a  quorum  in  our  legislative,  administrative  and  judicial 
bodies. 

(  1  l  The  Commission  had  no  power  to  reopen  the  preritpis 
derision  ilism issint/  defendnn to nlerrener's  claim. 

Defendant-intervener  commences  its  argument  with  the 
statement  that  plaintiffs  are  asking  this  Court  to  deck  re 
invalid  a  decision  with  respect  to  tlu*  Commission's  own  pro¬ 
cedure,  rendered  six  years  ago  ( p.  21  of  its  Uriel’ l. 

This  Commission  was  established  in  11)22  and  pro¬ 
ceeded  to  function  within  a  short  time  thereafter,  and 
although,  in  the  original  agreement,  it  was  provided  that 
claims  should  be  tiled  within  a  certain  period  after  the 
execution  of  the  agreement,  the  large  sabotage  claims  were 
not  filed  until  1927,  and  the  first  argument,  thereon  did  not 
take  place  until  the  3rd  day  of  April,  1929.  Tlu*  sabotage 
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claimants  had  more  than  seven  years  in  which  to  gather 
evidence.  The  plaintiffs  should  not  he  penalized  because 
of  the  slowness  of  procedure  of  the  governments  and  their 
representatives  and  of  the  defendant-intervener. 

The  brief  of  the  defendant-intervener  t  p.  20  i  charac¬ 
terizes  the  appellant's  case  as  wholly  without  merit  and 
without  morality  ami  bases  this  conclusion  upon  two  prem¬ 
ises  : 

First,  that  plaintiff  stands  on  the  "round  that,  although 
Germany  had  by  fraud  obtained  a  decision  in  its  favor,  the 
('out mission  was  powerless,  and 

Second,  that  the  German  (’ommissioner  could  destroy  the 
power  of  the  Commission  by  wilfully  withdrawing. 

In  the  first  place,  the  statement  that  Germany  obtained 
the  first  decision  by  fraud  is.  as  far  as  plaint  ill's  or  the 
issues  in  this  case  are  concerned,  wholly  immaterial.  We 
do  not  either  concede  or  deny  the  alleged  fraud. 

We  understand  Germany's  position  to  be  that,  if  tin* 
sabotage  claimants*  case  had  been  founded  on  fraud,  no 
matter  what  fraud  Germany  might  have  been  guilty  of.  such 
fraud  on  the  part  of  tin*  sabotage  claimants  prevented 
awards  to  them. 

Fmpire  Roberts,  in  his  opinion  rendered  on  I>ccem- 
her  2.  1022.  stated  that  claimants  could  not  recover  be¬ 
cause*  their  case  was  permeated  with  fraud.  For  example, 
the*  opinion  of  Fmpire  Roberts  states  that  tin*  Wozniak  let¬ 
ters,  which  had  been  submitted  by  claimants,  had  been 
tampered  with  after  they  had  been  submitted  to  the*  claim¬ 
ants  (  I >(*c.  &  Op.,  p.  1010)  :  that  the*  affidavits  submitted  by 
claimants  intending  to  prove  that  Wozniak  was  a  German 
Agent  were  false  (  p.  1012)  :  and  that  tin*  Hermann  .Message 
also  submitted  by  claimants  “dovetails  with  all  the  im¬ 
portant  disputed  points  of  claimants*  case**  i  p.  1024). 

As  far  as  morality  is  concerned,  it  is  certainly  very 
questionable  whether  the  sabotage  claimants  without  having 
proved  their  case  are  entitled,  entirely  r.r  fxirir,  to  obtain 
awards  aggregating,  with  interest  to  January  1.  1D2S,  over 
$21. 000. 000  when  all  that  was  ever  pending  before  the 


Commission  entitled  to  function  as  such  was  whether  a|  re¬ 
hearing  should  he  had. 

As  far  as  tlx*  charge  of  wilful  withdrawal  on  the  part1  of 
the  German  Commissioner  is  concerned,  it  is  immaterial 
from  the  standpoint  of  the  plaintiff  under  what  circum¬ 
stances  the  German  Commissioner  withdrew.  The  chapter 
of  the  Commission  governed  tin*  situation,  and  this  charter 
provides  what  should  happen  in  the  ease  of  the  retirement 
of  a  national  Commissioner,  and  it  is  immaterial  whether 
the  vacancy  was  caused  hv  death  or  retirement  or  wlhat 
motivated  such  retirement.  The  American  Commissiojner 
and  the  Cmpire  had  no  j»ower  to  penalize  the  old  award- 


holders  hv  concluding  that  the  German  Commissioner 


the  wilful  intent  to  frustrate  the  rendering  of  an  award. 


This,  a  death  or  resignation  could  not  accomplish,  and 
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impatience  of  the  sabotage  claimants  to  get  their  alleged 
awards  should  not  enable  rules  of  law  and  treatv  to  be 
repudiated. 

Defendant-intervener  advances  the  novel  theorv  t  nit, 
when  a  person  retires  from  office,  those  who  have  an  in¬ 
terest  in  his  remaining  in  office  may  inquire  as  to!  his 
motives,  and,  should  they  decide  that  his  motives  wfere 
bad.  may  consider  him  as  being  still  iti  office  for  the  pur¬ 
pose  of  enabling  them  to  obtain  what  they  desire. 

Neither  the  ITiited  States  Commissioner  nor  the  Cmpire 
were  made  the  judges  of  the  motives  of  the  conduct  of  the 
German  Commissioner  by  the  terms  of  the  Treaty  Agree¬ 
ment  or  Statute. 

Again,  it  is  stated  (  p.  I  that  counsel  for  the  intervener- 
plaintiff  hud  stated,  as  a  member  of  another  tribunal,  tjhaf 
motions  for  rehearing  have  been  presented  and  entertained 
bv  other  international  tribunals. 

Counsel  for  the  plaintiff-intervener  will  answer  this  con¬ 
tention  in  his  own  brief  in  reply. 

It  is  then  alleged  that  we  have  not  correctly  stated  !the 
opinion  of  the  Commission  in  (  .  S.  on  hr  ho  If  of  Plilila- 
< lrl/thia-(!ir(ml  Xational  Hank  v.  (Jenna  ny  (Decs.  &  (ips. 
iKW  i . 
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We  annex,  as  Appendix  A  to  this  brief,  the  lirst  part  of 
the  opinion  which  is  relevant  to  the  subject  under  discus¬ 
sion,  which  opinion  is  signed  bv  both  Xational  Commix- 
x  to  iter*. 

In  N.  on  behalf  of  X.  Xtanirood  Menken  v.  German}/ 
i  Op.  &  Dee..  p.  S27 ) .  the  following  is  stated: 

"The  rales  of  this  Com  mission  make  no  prorision 
for  a  rehearinf/  of  ani /  ease  in  irhieh  a  final  decree  has 
been  entered."  I  Italics  ours.  | 

At  pages  22  and  24  of  defendant-intervener's  brief,  ref¬ 
erence  is  made  to  statements  of  tin*  German  Agent  in  1921 
and  1922.  The  Agreement  of  August  10,  11)22.  under 
which  the  Commission  was  created,  provides  that  1  lie  deci¬ 
sions  shall  be  “final  and  binding",  and  without  a  change  of 
the  terms  of  said  agreement  by  both  Governments,  no  state¬ 
ment  in  argument  of  either  agent  can  change  the  structure 
of  the  Commission. 

Defendant-intervener  states  I  p.  2"> )  that  the  Commission 
has  repeatedly  reopened  and  corrected  its  prior  decisions 
in  other  cases  and  by  the  decision  of  .June  2.  11)20,  in  these 
cases,  in  which  the  German  Commissioner  concurred,  the 
Commission  set  aside  its  prior  decision  of  Decemlter  2.  1922. 

The  defendant-intervener  concedes  the  correctness  of  our 
statement  that  both  governments  consented  to  the  reopen¬ 
ing  of  certain  cases  but  counters  with  the  contention  that 
that  distinction  of  consent  does  not  apply  to  the  decision 
of  June  2,  192(5. 

The  decision  of  June  2,  192(5.  however,  expressly  made 
the  reservation  that  the  original  award  dismissing  the  claim 
shall  remain  unaffected  unless  fraud  was  proved  sufficient 
to  justify  the  granting  of  a  rehearing,  after  which  there 
would  be  a  rehearing  on  the  merits. 

Said  decision  of  June  2,  1920  reads  as  follows  (R.  140)  : 

“It  is  therefore  decided,  that  the  Decision  of  this 
Commission  rendered  at  Washington  on  the  third  of 
December  1922  be  set  aside.  This  decision  reinstates 
the  cases  into  the  position  they  were  before  the  Wash- 


ington  Decision  was  given.  It  has  no  bearing  on  !the 
Decision  rendered  at  the  Hague  and  does  not  reopen 
the  eases  as  far  as  that  decision  is  concerned.  Iieljore 
the  Ilagne  Decision  may  he  set  aside  tin*  Commission 
must  act  upon  the  claimant's  petition  for  rehearing. 
Whether  upon  the  showing  made,  the  Commission 
should  grant  a  rehearing,  unless  Germany  shall  agree 
to  a  different  course,  must,  under  the  Commission's 
Decision  of  .July  29,  11) Jo,  Ik*  determined  by  a  heading 
separate  from  and  distinct  from  any  argument  on  It  he 
merits.” 

i 

The  mere  fact  that  the  German  Commissioner  joined  in 
this  opinion,  with  this  reservation,  cannot  extend  the  pow¬ 
ers  of  the  Commission  to  reopen,  if  such  power  does  inot 
exist. 

Furthermore,  Dr.  Kiesselhach.  tin*  former  German  Com¬ 
missioner,  rendered  an  opinion  that  the  Commission  jiad 
no  power  to  reopen  (Report  of  American  Commissioner 
December  JO,  1933,  p.  OS)  and  the  mere  fact  that  the  (jh»r- 
niiin  Agent  may  have  proceeded  to  oppose  the  reopening, 
after  a  decision,  does  not  signify  that  his  Government  ejon- 
sented  to  the  Commission  taking  jurisdiction. 

Since  the  Mixed  Claims  Commission  receives  its  jujris- 
dicfional  authority  solely  from  the  Agreement  of  August 
1922,  no  mere  act  of  the  German  Commissioner  or  of 
American  Commissioner  or  of  the  Commission  can  alter  |tlie 
jurisdictional  powers  of  the  Commission.  If  the  jurisdic¬ 
tional  power  of  the  Commission  does  not  give  the  Commis¬ 
sion  the  right  to  grant  rehearings,  the  Commission  cannot!  by 
its  own  act  bestow  upon  itself  such  power.  In  view  of  tin* 
fact  that  Article  VI  says  that  the  decision  of  the  Umpire 
shall  be  accepted  as  linal  and  binding,  the  Commission  <|‘an 
not  by  its  own  act,  and  not  even  with  the  consent  of  jl he 
German  Commissioner,  extend  the  powers  of  the  Comnjiis- 
sion. 

As  stated  in  our  previous  brief  i  p.  10 1,  Germany  indi¬ 
cated  that  it  did  not  recognize  the  power  of  the  Commission 
to  reopen  by  refusing  to  cross-examine  the  witnesses  called 
by  the  American  Agent  under  the  Act  of  19 JJ,  which  ex¬ 
aminations  proceeded  during  19  JJ  and  1934  (It.  220  i. 


Ill 

Our  courts  haw  held  repeatedly  that  an  objection  to 
jurisdiction  is  not  waived  bv  tin*  interposition  of  an  an¬ 
swer,  after  tin*  objection  to  jurisdiction  l  see  letter  from 
German  Ambassador  to  Mr.  Hull,  dated  October  11,  1933 
(  R.  1)0 1  lias  been  overruled  I  Harknetsa  v.  Ilj/ile.  IIS  U.  S. 
47(5:  liJainlin  v.  Osl rainier,  239  Fed.  TOO).  In  fact,  the 
opinions  of  the  German  Commissioner  dated  .May  0.  1  Odd. 
and  November  2-,  1933.  were  sent  to  tin*  I'mpire  with  the 
express  understanding  that  the  Umpire  was  *  *  w*  i  1 1  i  1 1  **■  to 
receive  such  as  in  the  nature  of  a  special  appearance” 
(R.  229). 

V l dim  of  Benjamin  Weil  |2  .Moore,  International  Arbi¬ 
trations,  p.  1324  ).  referred  to  on  page  20  of  defendant  - 
intervener's  brief,  is  the  verv  same  claim  which  is  the  sub- 
ject  of  the  cases  of  Frelini/h in/sen  v.  Key  (110  (\  S.  03 1 
and  Boynton  v.  Maine  (139  U.  S.  300). 

An  application  was  made  by  petitioner  Key,  as  assignee 
of  Weil,  fora  mandamus  directing  the  payment  of  the  Weil 
award  rendered  in  October.  1875.  On  the  18th  of  dune. 
1S7S,  Congress  passed  an  Act  (Chapter  202,  20  Stat.  p. 
144),  providing  for  the  distribution  of  tin*  awards  made  by 
the  United  States-Mexican  Commission,  but  directing.  with 
regard  to  the  Weil  and  La  Abra  awards,  that  the  President 
investigate  any  charges  of  fraud  presented  by  the  Mexican 
Government  and  that,  if  said  charges  were  warranted,  to 
withhold  payment  until  such  cases  shall  be  retried  and  de¬ 
cided  in  such  manner  as  the  Governments  of  United  States 
and  Mexico  shall  agree  or  until  Congress  shall  otherwise 
direct.  During  the  year  1879  President  Hayes  caused  an 
investigation  to  be  made  on  charges  of  fraud  brought  by 
tin4  Mexican  Government  and  the  conclusion  In4  reached 
was  stated  in  the  report  of  Mr.  Hearts,  the  then  Secretary 
of  State,  all  of  which  appears  in  the  Opinion  of  Chief 
Justice  Waite  in  the  Freliin/h  m/nen  case  (  p.  fiS)  : 

‘•*1  conclude,  therefore,  that  neither  the  principles 
of  public  law  nor  considerations  of  justice  or  equity 
require  or  permit,  as  between  the  United  States  and 
Mexico,  that  the  awards  in  these  cases  should  be  opened 
and  tin*  cases  retried  before  a  new  international  1  ri- 
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bunal  or  under  anv  now  convention  or  negotiation 
respecting  tin*  same  between  the  l ’  11  i t «*<J  St;it(‘sj  and 

Mexico.'  "  ( Italics  ours. )  I 

1 

l  l\  (»<h  : 

I 

*‘*Vnless  congress  should  now  make  this  disposition 
of  the  matter,  and  furnish  thereby  definite  instructions 
to  the  department  to  reserve  further  payments  {upon 
these  awards  till  the  conclusion  of  such  investigation, 
and  to  take  such  further  order  with  the  same  there¬ 
after  as  congress  might  direct,  it  would  appear  tjo  be 
the  duty  of  the  executive  to  accept  these  awards  ais  no 
longer  open  to  reconsideration,  and  proceed  ini  the 
payment  of  the  same  pro  rata  with  all  other  awjards 
under  the  convention.*" 


In  other  words,  Mr.  Kvarts  clearly  held  that.  unde|*  all 
circumstances,  the  award  was  final  and  binding  and  ejould 
not  be  reopened  by  the  Commission  and  felt  himself  power- 


ress 


ited 


less  to  refrain  from  making  the  payment  unless  Condi 
acted. 

I’nder  these  circumstances,  the  ruling  of  the  Cn 
States  Supreme  Court  in  Fre/iiu/h  ui/sen  v.  Key  and  Boynlon 
v.  Blaine  on  the  lack  of  power  to  reopen  an  award  of  an 
international  tribunal,  unless  the  governments  consent 
thereto,  or  a  new  treaty  is  made,  becomes  pertinent,  j 

Furthermore,  the  facts  with  relation  to  the  C lain^  of 
Benjamin  Weil  are  not  correctly  stated  on  page  «tj  of 
defendant-intervener's  brief.  The  application  for  a  rehear¬ 
ing  was  made  before  the  national  commissioners  had  j-on- 
cluded  their  labors.  The  application  was  presented  to!  the 
two  commissioners.  The  history  of  the  case  appears  n|ore 
fully  in  L.  X.  v.  Alice  Weil ,  .*{5  Ct.  of  Clms.  Keports j  41b 
In  the  footnote,  is  a  statement  of  the  material  dates  [set 
forth  in  that  case.* 


•Award  rendered  by  ihe  Cmpire  October  1.  tsT.”  t  Vol.  g  Moore's 
International  Arbitrations,  p.  lltliti). 

Petition  for  re-hearing  apparently  subinitted  iirior  to  retirement  of 
two  national  commissioners  on  January  30.  1S7<». 

On  .January  30.  1N70.  the  two  national  commissioners  had  <jom- 
pleted  their  work  and  retired  by  the  terms  of  the  agreement. 

Motion  for  re-hearing  was  denied  prior  to  July  31.  1S7C*.  fori  on 
that  date  a  final  award  was  made  (3."  Court  of  Claims,  p.  1.7 1. 
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In  tin*  American  .Journal  of  International  Law  of  Jan* 
nary,  1940.  pages  2J.  2L  the  counsel  for  one  of  the  sabotage 
claimants  (a  former  solicitor  of  the  Department  of  State), 
referring  to  the  decision  of  December  15.  1932,  in  this  case, 
savs  as  follows: 


"The  si  unified  nee  of  this  decision  in  international 
lair  is  that  it  is  the  first  instance  known  to  the  writer 
in  which  a  derision  of  an  international  tribunal  ob¬ 
tained  bp  fraud,  collusion,  and  suppression  of  evidence 
bp  witnesses  of  one  of  the  parties  has  been  reopened 
and  reheard  bp  the  tribunal  itself i  Italics  ours.) 

This  concession,  that  this  is  the  first  decision  of  its 
kind  known,  is  quite  significant. 

The  Claim  of  llenrp  S.  Sch reck  is  also  referred  to  (p. 
27 1  (2  .Moore,  International  Arbitrations,  p.  1357).  In 
that  case  no  new  evidence  was  offered  or  taken  into  con¬ 
sideration.  The  arbiter  had  assumed  that  the  Mexican  law 
regarded  the  claimant  as  a  Mexican  citizen.  The  agent,  of 
i lie  I'nited  States  then  produced  the  appropriate  law  of 
Mexico  by  which  it  appeared  that  such  assumption  was 
clearly  erroneous  and  then  Sir  Kdward  Thornton  made  an 
award  in  favor  of  the  claimant,  merely  as  a  matter  of  law, 
with  apparently  no  opposition  on  the  part  of  the  Mexican 
agent. 

In  connection  with  the  last  mentioned  case,  it  appears 
that  at  the  same  time,  and  on  the  same  grounds,  Sir 
Kdwnrd  Thornton  refused  to  permit  a  rehearing  in  th< 
Weil  and  La  .1  bra  cases,  and  refused  to  rehear  various 
other  cases,  seven  in  number  (2  Moore,  International  Arbi¬ 
trations.  1  257 ). 

In  the  case  of  llouillottc  t  p.  27  of  defendant -intervener's 
brief)  ( 2  Moore,  International  Arbitrations,  2650),  al¬ 
though  a  rehearing  was  granted  as  to  the  question  of  citi¬ 
zenship,  the  original  decision  was  adhered  to. 

In  the  case  of  F.  M.  de  Acosta  if  Foster  (3  Moore, 
International  Arbitrations.  21S7),  the  two  commissioners, 
before  the  case  had  reached  the  umpire,  consented  to  a 
reopening  as  a  matter  of  courtesy,  and  a  motion  was  then 
made  to  redocket  the  case  and  to  take  further  evidence. 


The  two  arbitrators  disagreed  and  then  the  umpire,  ("omit 
Lewenhaupt.  decided  that  both  motions  should  be  granted. 
Then  a  petition  for  rehearing  was  made  by  the  counsel  for 
the  United  States,  which  was  transmitted  bv  the  secretary 

*  i 

of  the  commission  to  the  umpire,  to  which  Count  I^ewen- 
haupt  replied  that  he  was  not,  in  his  opinion,  authorized 
to  take  any  action  with  regard  to  a  petition  which  di|d  not 


seem  to  have  been  transmitted  to  him  bv  order  of  the 


arbi¬ 


trators. 

The  mere  fact  that  in  .May,  11K54,  by  exchange  of  jiotes, 
it  was  mentioned  that  the  sabotage  claims  were*  still  jpend- 
ing,  does  not  signify  any  consent  on  the  part  of  the  Gtjrman 
Government  that  the  Commission  had  jurisdiction  to  rehear 
the  claims. 


The  fact  is  that  Dr.  Kiesselbach,  the  German  Cofnmis- 
sioner,  had  expressly  stated  that  as  the  awards  of |  lb.’lO 
were  final  and  binding,  t he  Mixed  Claims  Commission  had 
no  jurisdiction  to  reopen  and  jurisdiction  could  not  b<j*  con¬ 
ferred  to  do  so,  except  by  a  new  agreement  between  the 
two  governments  (Report  of  American  Commissioner.!  Dec. 
:>o.  1  {>:>>:>>,  p.  r>:»,i. 

I 

I- 1  In  view  of  the  fact  t hat  the  ( 'om  hi  ission  n\as  a- 
Mired  Claims  Commission ,  authorizing/  the  1  in  pi  re  to  'func¬ 
tion  onli /  after  a  written  certificate  of  disagreement ,  the 
Commission  could  not  function  until  the  racanei/  in  the 
(."om mission  was  filled. 


Whether  the  German  Commissioner  resigned  for  the 


pur¬ 


pose  of  frustrating  for  the  time  being  tin*  functioning  pf  tin* 
Commission,  or  for  some  other  reason,  is  immaterial.!  So, 
likewise,  the  charge  of  “frustration”  is  a  mere  inference 
which  could  not  endow  the  American  Commissioner  anil  the 
American  Umpire  with  powers  with  which  the  international 
agreement  under  which  they  professed  to  act  did  not  e  ndow 
them.  The  treaty  prescribed  the  precise  method  of  l  lling 
a  vacancy  in  the  personnel  of  the  Commission,  ami  whatj  was 
done  in  disregard  of  its  stipulations  necessarily  bore  the 
character  of  usurpation. 


u 
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Tn  < >i*«U*i*  for  an  award  to  he  properly  "ran tod  by  tlx* 
Umpire,  tlx*  Umpire  must  have  I mm-ii  authorized  t « >  do  so 
under  the  agreement  creating  tlx*  Commission  and  the 
rules  enacted  thereunder. 

The  agreement  creating  the  Commission  has  been  fre¬ 
quently  termed  its  charter.  The  Commission,  as  we  have 
frequently  stated,  consists  of  two  national  commissioners, 
and  only  when  they  formally  disagree,  can  the  Umpire 
function. 

The  Umpire,  in  his  opinion,  seemed  to  think  that  lx*  was 
not  hound  by  the  rules  of  procedure,  because  he  had  per¬ 
sonally  heard  the  two  national  commissioners  disagree  upon 
a  certain  point.  This  seems  to  be  a  most  extraordinary 
position.  It  is  certain  that  conferences  rarely  take  place 
between  members  of  an  international  commission  in  which, 
although  they  may  eventually  agree,  differences  do  not 
occur  on  some  point  or  points.  Those  differences  may 
lx*  even  numerous  ami  apparently  hopeless  and  yet,  in 
the  end,  they  may  find  some  common  ground  of  agreement. 
The  arbitral  agreement  states  that  the  two  governments 
shall  "select  an  umpire,  to  decide  upon  any  cases  con¬ 
cerning  which  the  commissioners  may  disagree,  or  upon 
any  points  of  difference  that  may  arise  in  the  course 
of  their  proceedings”.  This  could  hardly  have  been  in¬ 
tended  to  mean  that  disagreements  of  the  commissioners 
in  oral  discussions  were  to  1m*  considered  as  final  disagree¬ 
ments  which  authorized  the  umpire  to  proceed  to  make  a 
final  decision.  The  language  of  the  rules  may  properly 
be  regarded  as  expressing  the  understanding  of  the  com¬ 
missioners  on  this  subject  and  the  language  of  the  rules 
would  naturally  be  received  as  embodying  the  views  of  the 
two  Governments,  especially  after  tlx*  rules  had  been  ad¬ 
ministered  for  a  considerable  time  without  objection  on 
either  side. 

On  page  15  there  is  a  quotation  from  the  letter  of  Mr. 
Hull,  the  Secretary  of  State,  of  October  IS,  1 !):{!),  t < >  the 
German  Charge  d 'Alfa ires  concerning  the  right  of  tlx*  al¬ 
leged  commission  to  go  on  and  make  awards  after  the 


ir. 


withdrawal  of  tin*  German  commissioner.  In  this  quotation 
the  Secretary  of  State  expresses  his  “entire  confidence  in 
the  ability  and  integrity”  of  the  I’nited  States  Coin  mis- 
sioner  and  the  I'mpire,  “in  spite  of  the  entirely  uti war¬ 
ranted  criticisms  that  have  been  made  of  them”;  and  the 
Secretary  of  State  then  invites  the  attention  of  the  Charge 
d’Affaires  to  “the  fact  that  the  remarkable  action  of  tin* 
Commissioner  appointed  by  Germany  was  apparently  de¬ 
signed  to  frustrate  or  postpone  indefinitely  the  work  of  the 
Commission  at  a  time  when,  after  years  of  labor  o|i  the 
particular  cases  involved,  it  was  expected  that  its  func¬ 
tions  would  be  brought  to  a  conclusion.”  Counsel  have 
evidently  quoted  this  statement  as  if  there  were  authority 
for  the  assumption  that,  because  the  Secretary  of  Statjc  had 
entire  confidence  in  the  ability  and  integrity  of  the  United 
States  Commissioner  and  the  I'mpire,  they  eon  Id  still  go 
on  and  discharge  the  functions  of  the  Commission,  although 
the  Commission  no  longer  existed. 

Furthermore,  when  all  that  was  pending  before  the  [Com¬ 
mission  for  decision  was  a  petition  for  rehearing  and  re¬ 
opening  the  sabotage  eases,  in  what  manner  was  it  “expected 
that  its  functions  would  be  brought  to  a  conelusion”?! 

We  have  fully  discussed  the  subject  on  pages  40  c1  .s icq. 
of  our  former  brief.  Hut  our  attention  has  been  called  by 
the  defendant-intervener  to  the  Greeo-Turkiah  Agreement  of 
December  1 ,  1U.2G.  page  44  of  its  brief  f  Permanent  Cohrt  of 
International  Justice  Advisory  Opinion  No.  Hi  (Ajugust 
28,  1028)  Public  Ser.  B.,  Xo.  Hi,  pp.  20,  21  ].  j 

In  the  (Ircco-Turkish  Af/reemeuf  of  December  /,  7/726*. 
the  following  clause  appears: 

“Article  IN'. — ‘Any  questions  of  principle  of  import¬ 
ance  which  may  arise  in  the  .Mixed  Commission  in 
connection  with  the  new  duties  entrusted  to  it  liv  the 
Agreement  signed  this  day  and  which,  when  that  Agree¬ 
ment  was  concluded,  it  was  not  already  discharging  in 
virtue  of  previous  instruments  defining  its  powers,!  shall 
be  submitted  to  the  President  of  the  Greco-Tqrkish 
Arbitral  Tribunal  sitting  at  Constantinople  lor  arbi¬ 
tration.  The  arbitrator’s  awards  shall  be  binding.’” 


k; 


This  clause  gave  rise  to  differences  of  interpretation  re¬ 
garding  conditions  for  appeal  to  the  arbitrator,  and  these 
differences  were  submitted  to  the  Permanent  Court  of  In¬ 
ternational  Justice  at  the  Hague  for  an  advisory  opinion. 
The  court  held  that  while  the  tiro  national  com missioners 
could  decide  irhen  (/nest ions  of  principle  of  importance 
arose ,  the  president  could  art  only  when  the  two  national 
commissioners  decided  that  the  matter  was  a  (/aestion  of 
principle. 

So.  therefore,  applying  tin*  rule  announced  as  the  prin¬ 
ciple  of  this  decision,  the  Umpire  in  the  present  ease  is 
empowered  to  function  only  when  there  has  been  a  dis¬ 
agreement  certified  to  him  by  both  Commissioners. 

In  addition  to  the  cases  referred  to  in  our  previous  brief 
as  authority  for  this  contention,  we  now  cite  the  case  of 
/*’.  .1/.  tie  Acosta  p  Foster  I  M  Moore,  International  Arbi¬ 
trations.  2 1ST  i . 

At  page  40  of  the  defendant-intervener's  brief  it  is  stated 
that  the  Umpire's  power  to  proceed  without  a  certificate 
of  disagreement  signed  bv  both  Commissioners  has  been 
settled  since  the  decision  of  December  l._>,  10MM. 

There,  however,  tin*  certificate  of  disagreement  was  pre- 
pa  ml  at  the  sutft/cst ion  of  the  Herman  C ommissioner ,  as 
appears  from  an  examination  of  the  report  of  the  American 
Commissioner  of  December  MO,  10MM,  where  we  find  t Ik*  fol¬ 
lowing  at  page  2.": 

"The  written  opinions  of  the  national  Commission¬ 
ers  were  included  in  this  certificate  of  disagreement, 
showing  the  points  and  grounds  of  disagreement  be¬ 
tween  them.  The  German  Commissioner's  opinion  ap¬ 
pears  as  Annex  A  to  this  Report,  at  page  20,  and  the 
American  Commissioner's  opinion  as  Annex  B,  at 
page  MO. 

"The  rules  of  the  Commission  called  upon  tin*  na¬ 
tional  Commissioners,  in  case  of  disagreement,  to  cer¬ 
tify  their  disagreement  in  writing  to  the  Umpire,  but 
as  this  requirement  could  not  be  strictly  complied 
with  on  account  of  the  absence  of  the  German  Com¬ 
missioner.  and  as  both  Governments  had  expressed 
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then i selves  as  desirous  of  having  tin*  work  of  tin*  ('one 
mission  brought  to  a  eonelnsion  as  soon  as  possible, 
and  as  the  Agreement  of  August  It),  1033,  did  not 
require  the  national  (Commissioners  to  certify  in  writ¬ 
ing  to  the  Umpire  questions  on  whieh  they  disagreed, 
but  simply  conferred  upon  the  Umpire  jurisdiction  to 
decide  such  questions,  and  as  tin*  fact  of  their  dis¬ 
agreement  and  the  questions  disagreed  upon  were 
matters  of  record  in  the  proceedings  of  the  Coinmis- 
sion,  and  as  both  (Commissioners  had  submitted  written 
opinions  to  tin*  Umpire  on  tin*  question  in  dispute, 
tin*  American  (Commissioner  took  the  position  tjiat  a 
strict  compliance  with  the  rule  of  t lie  Commission 
was  not.  necessary  in  the  circumstances,  and  that  the 
form  of  certificate  signed  bv  him  alone,  setting  out  the 
questions  of  disagreement,  was,  in  the  circumstances, 
sufficient. 

“Moreover,  it  so  happened  that  the  fact  of  disagree¬ 
ment  between  the  national  (Commissioners,  amjl  the 
questions  on  which  they  disagreed,  had  been  sjdated 
by  the  Umpire  in  his  previous  decision  of  I)ec<junber 
3.  11)33,  as  follows: 

*A  matter  upon  which  the  Commissioners  disagree 
is  that  of  the  jurisdiction  of  the  Commission!  ever 
under  any  circumstances  or  for  any  reason  io  re¬ 
open  a  claim  made  under  the  international  agree¬ 
ment  of  August  10,  11)33,  which  created  the  Commis¬ 
sion,  once  that  claim  has  been  formally  passed  upon 
and  decided.  The  German  Commissioner's  position 
is  that  while  the  two  Commissioners  by  npitual 
agreement  may  reopen  in  such  a  situation  the\l  may 
not  do  so  where,  as  here,  one  of  tin*  Commissioners 
opposes  the  reopening.  The  German  Commissioner 
does  so  oppose  in  this  ease.'  ’* 


In  the  supplemental  opinion  by  tin*  American  Cojnmis- 
sioner  set  out  at  page  55  of  said  report,  it  is  stated  that 
the  German  (Commissioner  requested  the  American  [Com¬ 
missioner  to  prepare  a  certificate  of  disagreement  in  lorder 
to  expedite  the  matter,  and  send  the  same  to  tin*  Grjrmnn 
Commissioner  to  be  signed  and  returned  by  him.  together 
with  his  final  opinion.  Tin*  certificate  was  transmitted  to 
the  Cmpire  with  two  opinions  of  the  German  Commissioner 


i 
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(which  ns  aforestated  were  received  “as  in  the  nature  of  a 
special  appearance”  i  ami  two  opinions  of  tin*  American 
< 'oinmissioner. 

The  defendant-intervener  seeks  to  change  the  character 
of  the  Commission  from  a  Mixed  Commission  of  two 
national  commissioners  and  an  umpire,  to  a  board  of 
three  of  equal  status  (  p.  32  of  their  brief  i. 

On  June  15,  1JK}!),  the  American  Commissioner  tiled  a 
Certificate  of  Disagreement  i  R.  15!h. 

The  very  fact  that  Mr.  (larnett  certified  an  alleged  dis¬ 
agreement  to  the  Cmpire  before  he  functioned,  indicates 
that  Mr.  (larnett  did  not  believe  that  the  Cmpire  could 
act  until  he  received  a  certificate.  The  fact  that  the  Um¬ 
pire.  in  his  Opinion  of  June  15,  1030,  stated  “If  more 
were  needed.  I  have  before  me  the  certificate  and  opinion 
of  the  American  Commissioner”  ( R.  (51),  indicates  that 
he,  too.  felt  that  a  certificate  of  disagreement  should  be 
before  him. 

In  defendant-intervener's  brief  ( p.  33)  there  is  a  quota¬ 
tion  from  Moore.  International  Adjudications,  Modern 
Series,  Volume  X,  page  170.  Judge  Moore  is  quoted  as 
saying  that  the  right  to  withdraw  cannot  reasonably  be 
deduced  from  the  terms  of  the  treaty,  etc. 

Inasmuch  as  one  of  the  counsel  for  the  plaintiff  is  quoted 
as  an  authority  in  support  of  the  defendant-intervener's 
contention,  we  are  taking  the  liberty  of  annexing  as  Appen¬ 
dix  B,  Judge  Moore's  answer  to  this  contention,  which 
conclusively  proves  that  the  Commission  created  under  the 

Jav  Treat v  was  effectuallv  halted  in  its  work  bv  reason 

•  •  •  • 

of  the  withdrawal  of  the  British  Commissioners. 

On  page  34,  defendant-intervener,  referring  to  page  40 
of  our  previous  brief,  states  that  the  opinion  of  Fachiri 
{Some  Opinions  Hen  ring  Upon  the  Treat//  of  Trianon.  Vol. 
II,  Fachiri,  p.  220)  was  to  the  effect  that  the  Roumanian 
Commissioner’s  withdrawal  was  ineffective. 

On  page  241  of  this  opinion,  the  statement  will  be  found 
that  it  is  hoped  that  the  Council  of  the  League 

“will,  without  further  delay,  perform  the  duty  im- 
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posed  upon  it  1 » y  Article  !*:$!>  of  the  Treaty  and  thereby 
enable  the  Mixed  Arbitral  Tribunal  to  function!  and 
render  its  final  award." 

We  will  not  go  into  a  discussion  of  the  references  to 
private  arbitrations,  because  the  cases  and  citationjs  re- 
ferred  to  are  not  of  commissions  in  which  the  umpire  can 
function  only  in  the  manner  provided  by  the  eharteif  and 
rules  of  the  commission. 

I  >efendant-intervener  contends  i  p.  :»r>  i.  that  the  Settle¬ 
ment  of  War  (Maims  Act  was  enacted  in  reliance  upojn  the 
fact  that  tin*  Mixed  (Maims  ('ommission  had  been  established, 
and  upon  the  assumption  that  Germany  could  not,  l»y  its 
own  act,  prevent  action  l>v  the  ('ommission,  and  to  sustain 
this  contention  a  colloquy  between  one  of  tin*  Senator!*  and 
the  witness,  Fmpire  Parker  is  quoted,  concerning  a  j ques¬ 
tion :  as  to  what  would  happen  if  (iermany  failed  to  tile  an 
answer  to  the  American  Memorial  or  submit  testimony. 

On  page  .M(i  it  is  stated  that  the  Senate  Finance!  Com- 
mittee  Report  contains  the  quotation  mentioned — ajjain  a 
misleading  statement.  Tlie  Report  of  the  Senate  Finance 
Committee  contains  no  such  colloquy.  The  colloquy  is  con¬ 
tained  in  the  hearings,  and  tin*  question  asked  was  merely 
what  would  happen  if  (Iermany,  after  tin*  Commissiojn  was 
constituted  and  the  Commission  was*actually  functiloning, 
put  in  no  answer. 

This  has  no  reference  to  tin*  present  question  whatsoever 
and,  furthermore,  there  is  no  basis  in  fact  for  tin*  assertion 
that  this  collateral  colloquy  was  the  basis  for  the  enact¬ 
ment  of  the  Settlement  of  War  (Maims  Act. 

The  enactment  of  the  Settlement  of  War  Claims  A^-t  was 
based  upon  the  policy  of  tin*  Fnited  States,  from  the  time 
of  its  existence,  that  there  should  be  no  permanent  con¬ 
fiscation  of  enemy  property  (Senate  Report  No.  7<>th 
Cong.  1st  Session,  p.  12)  together  with  tin*  desire  to  satisfy 
legitimate  claims  of  citizens  of  tin*  Fnited  States  against 
(Iermany. 

Tin*  Settlement  of  War  Claims  Act  was.  in  faef,j  based 
upon  an  agreement  made  between  former  German  jowners 
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of  property  and  a  committee  of  American  nationals  with 
claims  against  (ici-many  (Hearings.  Committee  on  Finance. 
.Jan.  S.  11)27.  (»l)th  Congress,  2d  Session,  p.  120). 

In  support  of  defendant-interveners’  contention  that  the 
question  of  final  decision  on  the  merits  of  the  sabotage 
claims  was  before  the  Commission  prior  to  the  retirement 
of  the  German  Commissioner,  certain  statistics  are  set 
forth  at  page  2S  of  their  brief.  As  the  records  of  the  Com¬ 
mission  show  and  as  we  have  stated  on  pages  11-14  and  50 
of  our  previous  brief,  tin*  merits  of  tlx*  sal  adage  claims  had 
not  been  submitted  to  Ihe  Commission  for  decision  at  any 
time  since  the  filing  of  the  petition  for  rehearing  in  May, 
1033.  The  statistics  set  forth  on  page  2S  undoubtedly  refer 
to  all  proceedings  from  tlx*  time  of  filing  of  the  claims  in 
1027  down  to  the  retirement  of  the  German  Commissioner 
in  March.  11)21). 

It  is  stated  at  page  21)  of  defendant-intervener's  brief 
that  the  Commission  had  previously  stated  that  if  the 
Hermann  message  was  genuine,  that  fact  was  conclusive 
on  the  question  of  liability.  As  a  basis  for  this  statement 
they  refer  to  page  120  of  the  Record  on  Appeal,  which  is 
their  own  petition  for  rehearing  dated  May  4,  11)22. 

The  I’mpire,  in  his  decision,  stated  that  this  conclusion 
was  admitted  i  R.  til).  However,  it  appears  that  the  Ger¬ 
man  Agent  never  made  such  an  admission,  and  that  it  was 
explicitly  declared  by  him  that  even  if  the  message  was 
genuine,  which  was  not  the  case,  the  sabotage  claimants’ 
case  was  not  proved  i  R.  205  i. 

It  is  true  that  the  Opinion  of  Fmpire  Roberts  of  Decem¬ 
ber  2.  11)22.  contains  the  following: 

“As  the  American  Agent  has  well  said,  I  mav  utterlv 
disregard  all  the  new  evidence  produced  and  still,  if 
I  deem  this  message  genuine,  hold  Germany  responsible 
in  both  of  tlx*  cases.”  (  p.  1()1(>). 

ami  that  the  German  Commissioner  concurred  in  this 
Opinion,  but  this  cannot  be  construed  as  a  conclusive  ail- 
mission  of  the  liability  of  Germany. 

It  is  further  contended  that  in  our  brief  we  have  con- 


ceded  that  the  stage  of  disagreement  had  been  arrived  at 
when  the  German  Commissioner  retired,  but  this  is!  also 
not  a  correct  statement,  because  we  have  demonstrated  in 
our  previous  brief  (  p.  54 1.  as  shown  by  the  letter  <^‘  the 
American  Commissioner,  that  the  Commission  was  i^i  the 
midst  of  its  deliberations  when  the  German  Commissioner 
saw  tit  to  retire. 

Furthermore,  there  was  no  modification  of  the  rule  that 

the  Cmpire  could  function  only  after  receiving  a  joint 

certificate  of  disagreement.  This  is  evidenced  byj  the 

fact  that  the  American  Commissioner  saw  tit  to  sign  a  uni- 

* 

lateral  certificate  of  disagreement  before  the  Cmpire  signed 
the  alleged  awards  which  are  the  subject  of  this  action. 

As  a  matter  of  fact,  the  motion  of  the  American  Agent 

asking  for  the  issuance  of  awards  was  not  discussed  bv 

l 

both  commissioners  at  any  stage  (  K.  214  |  Indore  the  jCom- 
mission,  nor  was  it  the  subject  of  any  exchange  of  opinion 
between  the  Commissioners. 

In  view  of  the  fact  that  the  two  national  commissifuiers 
constitute  the  Commission,  and  that  the  Cmpire  can  act 
only  under  certain  conditions,  the  Cmpire  must  be  regarded 
as  having  been  guilty  of  the  exercise  of  powers  which  he 
did  not  possess  i  R.  214 1. 

Furthermore,  the  following  rule  of  the  Commission  was 
violated  i  R.  20!)  i  : 


If  anv  member  of  the  Commission  considers 


a 


a  ken 


point  not  orally  argued  one  which  should  be 
into  account  in  the  Commission's  decision,  counsel's 
attention  will  be  called  thereto  during  the  progress  of 
the  argument  or  subsequent  thereto,  and  counsel  for 
both  parties  will  Ik*  given  an  opportunity  to  discuss 
same  on  the  oral  argument  or  to  file  written  or  printed 
briefs  within  a  time  to  be  fixed  by  tin*  Commission 
covering  such  particular  point  or  points." 


Tin*  non-observance  of  this  rub*  demonstrates  tin*  j  com¬ 
plete  lack  of  regularity  in  the  proceedings  before  wliatj  may 
be  called  the  Rump  Commission. 

As  regards  the  question  of  the  amount  of  damages,  it 
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appears  that  the  (Ionium  Agent,  trusting  in  the  agreement 
made  with  the  American  Agent  in  the  years  1927  and 
1928.  never  submitted  any  counter-proof  on  the  question 
of  damages,  and  the  amount  of  damages,  therefore,  was 
arrived  at  entirely  e.r  parte,  based  upon  what  the  lawyers 
for  the  American  and  Canadian  parties  had  submitted 
( It.  212). 

There  is  nothing  in  the  record  to  show  how  the  (Com¬ 
mission  arrived  at  the  amount  of  damages,  the  rules  appli¬ 
cable  thereto,  what  witnesses,  if  any,  wore  heard,  and 
whether  there  was  anv  investigation  bv  the  American  Com- 
missioner  of  the  correctness  of  the  proof  ( R.  251  ). 

I  2 1  The  Af/nief/  of  Canadian  Car  c(-  Foundry  f’ompany, 
//united,  not  hein;f  an  American  Xational.  the  Com  mission 
had  nf)  jarisdiet ion  ffi  entertain  its  claim. 

In  Administrative  Decision  No.  II  of  the  Mixed  Claims 
('ommission  i  Dec.  &  Op.  p.  5).  it  is  stated  I  p.  8): 

“ Original  find  continuous  oirncrshiji  of  claim. —  In 
order  to  bring  a  claim  (other  than  a  Government' 
claim)  within  the  jurisdiction  of  this  Commission,  the 
loss  must  have  been  suffered  by  an  American  national, 
and  the  claim  for  such  loss  must  have  since  continued 
in  American  ownership.” 

Contrary  to  its  prior  rulings,  and  contrary  to  the  prac¬ 
tice  of  the  State  Department,  a  so-called  award  was  made 
to  a  corporation  whose  entire  stock  was  Canadian  owned. 
The  so-called  award  to  such  corporation  was  in  the  sum  of 
£5,871,105.20.  with  interest  from  .January  21,  1917  I  R.  (J2i, 
making  the  amount  more  than  twice  that  sum. 

If  that  so-called  award  is  declared  valid,  the  Special 
Deposit  Fund  would  be  depleted  to  that  extent. 

It  should  be  unthinkable  that  real  American  nationals 
must  stand  by  and  see  the  fund  depleted  in  this  manner. 

The  proper  place  for  the  tiling  of  the  claim  of  the  Agency 
of  Canadian  Car  &  Foundry  Company.  Limited,  was  with 
the  Reparations  Commission  for  Canadian  claimants.  To 
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allow  an  award  to  this  Canadian  company  is  contrary  to 
all  the  previous  rulings  of  this  Commission,  and  contra rjy  to 
the  practice  of  the  State  Department,  which  invariably  re¬ 
quires  that  the  claim  must  lx*  substantially  beneficially 
owned  by  American  nationals  before  it  will  sponsor  the 
same. 

It  is  utterly  immaterial  that  some  properly  of  the  com- 
pany  was  in  the  I'nited  States.  The  question  is:  what  is  tin* 
nationality  of  the  owner  thereof,  and  if  the  owner  thereof 
is  not  an  American,  the  Commission  has  no  jurisdiction 
to  make  an  award  to  the  detriment  of  other  Americans. 

That  the  question  of  nationality  is  jurisdictional  appears 
from  the  case  of 

linrthr  V.  Denis,  Kfci  l*.  S.  .*>14. 

In  that  case  a  claim,  French  in  origin,  was  present e<Ij  by 
France  on  behalf  of  the  executor  of  the  estate*  of  a  Frdnch 
national  for  the*  value  of  tin*  property  damaged  throjugh 
occupation  by  the  military  authorities  of  the*  Failed  States. 
Some  of  the  heirs  of  the  French  national,  who  had  a  bene¬ 
ficial  interest  in  the  claim,  were*  French  citizens,  others 
Americans.  The*  Supreme  Court  held  that  tin*  Commission 
under  the  express  terms  of  tin*  Convention  between  I’nited 
States  and  France  creating  it  was  without  jurisdietioi  to 
consider  the  claim  of  the  Americans  and  make  an  award  in 
their  favor. 

-Justice  Field  in  an  opinion  directing  tin*  reversal  of  |  the 
Louisiana  Supreme  Court  said: 

“As  the  contention  of  the  plaintiffs  in  error  (the 
French  heirs  |  that  they  are  entitled  to  the  entire  award 
rendered  by  the  French  and  American  claims  commis¬ 
sion,  after  deducting  from  it  the  conceded  charges  jind 
expenses,  is  founded  upon  the  stipulations  of  the 
treaty  of  1S80,  the  refusal  of  the  supreme  court  of 
Louisiana  to  recognize  the  right  thus  asserted  by  tljicm 
presents  a  question  for  the  jurisdiction  of  this  cojirt, 
within  the  express  terms  of  the  Hath  section  of  the 
judiciary  act  of  ITS!),  which  is  reproduced,  somewjhat 
enlarged  in  its  provisions,  in  the  Revised  Statuses, 
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§701)*.  The  decision  was  against  the  rijiln  specially 
claimed  under  (lie  treaty  in  question. 

♦  #  ♦ 

"It  matters  not  I>v  whom  the  claim  may  have  been 
presented  to  the  commission.  That  body  possessed  no 
authority  to  consider  am/  claims  against  the  govern¬ 
ment  of  either  the  I'nited  States  or  of  France,  except 
as  held,  both  at  the  time  of  their  presentation  and  of 
judgment  thereon,  by  citizens  of  the  other  country. 
There  is  no  ambiguity  in  the  language  of  the  treaty  on 
this  subject.  It  is  entirely  free  from  doubt.  It  is  true. 
Arthur  Denis  presented  the  claim  as  dative  testa¬ 
mentary  executor  of  Mr.  Foucher*s  succession,  and  he 
joined  in  his  memorial  to  the  commission  all  the 
legatees  and  heirs  under  the  will  of  Madame  Foucher, 
to  whom  the  estate  of  her  husband  had  been  left,  ap¬ 
pearing  also  for  the  plaint  ill’s  in  error  under  a  power 
of  attorney  from  them;  they  subsequently  appearing 
in  person.  This  memorial  only  gave  the  commission 
full  knowledge  of  the  origin  and  condition  of  the  claim. 
It  could  not  enlarge  its  power,  or  bring  within  its 
jurisdiction  any  claim  against  tin*  I’nited  States  of 
other  parties  than  citizens  of  France.  When  the  award 
was  made,  it  could  lawfullv  be  intended  for  no  other 
than  such  citizens.** 


The  cases  referred  to  by  the  American  ( Vuninissioner 
l  U.  pp.  11)0,  11)1),  such  as  Jiehtt,  Metier  <(•  Co.,  Ltd.,  v.  Miller 
l  li(>t>  l\  S.  4.*>7i,  Ilo mbarfi-A  marietta  Co.  v.  I  .  N.  (1277 
T\  S.  HU)  i.  all  involved  interpretation  of  the  Trading  with 
the  Hnemy  Act. 

Fnder  the  express  wording  of  our  Trading  with  the  En¬ 
emy  Act,  a  corporation  is  not  an  enemy  if  it  was  incorpo¬ 
rated  under  our  domestic  laws  and  is  not  doing  business  in 
etietnv  territorv  (see  §12  of  the  Trading  with  tin*  Enemv 
Act.  40  Stat.  L.  411). 

None  of  the  other  cases  referred  to  in  the  opinion  of  the 

American  t’ommissioner  arose  under  the  Treat v  of  Yer- 

• 

*  Now  incorporated  in  liS  t".  S.  Code.  See.  Z44.  sulxl.  l».  similar  to 
pan  of  lis  f.  S.  Code.  See.  41.  suIhI.  a.  latter  made  applicable  to  this 
Court  by  Code  of  District  of  Columbia.  Title  IS.  See.  4Z. 
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sailles,  or  involved  devisions  of  ;i  Mixed  Arl>itr:il  Tribunal, 
or  dctcruiiuat ions  of  international  vlaims. 

For  example,  in  Schulz  Co.  v.  Kuuiirs  <(•  Co.  (1)9  >!lisc. 
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(i'Jfi,  100  Mise.  007  i  the  sole  question  was  whether  the  p  ain* 
tiiV,  a  New  York  corporation,  although  a  number  ol|  its 
directors  were  enemies,  had  the  right  to  maintain  an  action 
in  our  courts.  The  Appellate  Term  of  the  Supreme  Cpurt 
held  that  being  an  American  corporation,  it  had  accesp  to 
our  courts.  This  cast*  did  not  involve  the  question  whether 
tin*  corporate  veil  will  he  pierced  with  regard  to  a  claim 
tiled  before  an  international  tribunal. 

On  page  44  of  the  defendant -intervener's  brief,  the  Fin  lie 
cases  are  referred  to.  (Ralston's  Reports,  Venezuelan  Arbi¬ 
trations  of  1003,  Washington  1004.  pp.  3S,  41. »  These 
claims  were  rejected  by  the  Commission  because  tin*  claim¬ 
ants  were  non-American  citizens.  The  two  sentences  jpre- 
ceding  the  (piotation  in  the  defendant-intervener's  brief  are 
very  important.  They  read  as  follows  (  p.  41): 

•‘This  Commission  has  m»  jurisdiction  over  any  chi i ms 
other  than  those  owned  by  citizens  of  the  I'nited  St  ites 
of  America.  The  American  citizenship  of  a  claimant 
must  be  satisfactorily  established  as  a  primary  requi¬ 
site  to  tin*  examination  and  decision  of  his  claim.”  | 


It  therefore*  appears  that  the  question  of  nationality 
is  a  jurisdictional  one.  If  a  commission  assumes  jurisdic¬ 
tion  of  a  claimant  whose  nationality  is  conceded  to  bf  in 
fact  non-American,  the  award  to  such  non-American  js  a 
nullity  and  the  payment  to  such  a  claimant  out  of  a  fjitinl 
available  only  to  American  citizens  is  such  an  injunf  to 
American  citizens  interested  in  the  fund  as  to  warraiit  a 
national  court  to  take  jurisdiction  to  prevent  such  injury. 
In  the  case  before  the  Court,  the  facts  concerning  j  the 
nationality  of  the  Agency  of  the  Canadian  Car  &  Fomjdry 
Co.  are  conceded,  and  no  decree  of  any  international  ]  tri¬ 
bunal  can  convert  into  an  American  national  a  dainjant 
whose  non-American  nationality  is  without  question.  | 
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III. 

Since  there  has  been  a  usurpation  of  power,  the 
umpire’s  decisions  are  not  conclusive. 

Defendant-intervener  quotes  from  an  article  by  the 
Norwegian  Professor  Oastberg  (  p.  4."  of  its  brief  ). 

This  is  quite  misleading.  It  is  very  interesting  to  explain 
the  context  of  the  quotation  from  Professor  Past  berg  in  de¬ 
fendant-intervener's  brief:  it  seems  that  there  was  a  dispute 
between  Bulgaria,  and  Greece  concerning  the  interpretation 
of  the  Treaty  of  Neuillv.  The  question  concerned  the  juris¬ 
diction  of  the  arbiter  under  that  Treaty.  The  two  govern¬ 
ments  submitted  the  question  to  the  Permanent  Court,  of 
International  Justice  at  the  Hague,  and  that  Court  de¬ 
cided  that  the  arbiter  had  jurisdiction.  lie  then  goes  on 
to  state  that  the  two  governments  may,  in  the  same  way  as 
they  referred  the  question  to  the  Permanent  Court,  refer 
the  question  of  jurisdiction  to  the  arbiter  himself.  In 
other  words,  the  two  governments  may  submit  to  an 
arbiter  the  question  of  the  arbiter's  own  jurisdiction,  and 
then  the  decision  will  be  binding. 

In  tin*  case  presently  before  the  Court,  the  German 
Government  ah  initio  protested  against  the  jurisdiction  to 
entertain  a  rehearing  application. 

Therefore,  the  quotation  in  question  in  defendant- 
intervener's  brief  has  no  application  to  the  present  situa¬ 
tion. 

On  page  44S  of  the  same  article,  the  following  statement 
is  to  1m*  found  : 

“If  there  has  been  a  usurpation  of  power,  the  so- 
called  ‘judgment*,  pronounced  by  the  judge,  has  in 
reality  no  value  as  judgment.  It  is  absolutely  void. 
It  is  non-existent  from  a  juridical  point  of  view.'’ 
i  Translation  ours. » 
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Castberg,  supra,  also  in  the*  saint*  article  says  (p.  .‘»SS i 
in  regard  to  non-observance  of  the  rules  of  tin*  < ’em  mis¬ 
sion  : 

“An  arbitral  tribunal  may  also  commit  an  excess  of 
power  by  applying  to  its  proceedings  rules  of  procedure 
differing  from  those  which  were  prescribed  tjo  the 
tribunal.  This  disregard  of  the  rules  of  procedure 
does  also  involve  an  excess  of  power.”  I  Translation 
ours,  i 

and  further  at  page  4  I- : 

“If  an  international  tribunal  would  assume  a  power 
without  basing  it  on  an  agreement  between  the  parties, 
there  would  actually  be  a  usurpation  of  power.,  The 
judgment  should  then  be  a  nullity  for  the  parties.  The 
same  would  be  true  if  the  judgment  is  only  apparently 
based  upon  an  agreement  of  the  parties — ini  other 
words,  if  the  reference  by  the  court  to  the  agreement 
between  the  parties  is  only  aimed  to  cover  a  usurpation 
of  power.  Also  in  this  case  the  judgment  would  be  a 
nullity.”  (Translation  ours. t 

When  Elihu  Root  was  Secretary  of  State,  he  wrote  on 
February  2S,  11)07,  respecting  the  claim  of  the  Orinoco 
Steamship  Company,  as  stated  in  llyde.  International  Law, 
Yol.  2,  page  1 7>S : 

I 

“Declared  Mr.  Root,  Secy,  of  State,  to  Mr.  Russell. 
Minister  to  Venezuela,  Feb.  2S.  11)07.  respecting  the 
claim  of  the  Orinoco  Steamship  Company:  *A  decree 
of  a  court  of  arbitration  is  only  final  provided  the 
court  acts  within  the  terms  of  the  protocol  establishing 
the  jurisdiction  of  the  court.  *  *  *  A  disregard  *f  such 
terms  necessarily  deprives  the  decision  of  au\  claim 
to  finality.’  For.  Rel.  1  DOS,  774,  7S.*».  Sec,  also,  Same 
to  Same,  June  21,  11)07.  id.,  S00,  S02-SOJ.” 

Referring  to  that  very  case,  Hyde  on  International  Law, 
Vol.  2,  page  151),  said  as  follows: 

“Excessive  action  on  the  part  of  an  arbitral  tribunal 
may  be  due  to  a  misconstruction  of  its  powers^,  mani¬ 
fest  in  the  reasons  given  in  the  award.  Thus!  it  was 


L’S 

declared  by  the  Tribunal  at  tin*  Hague  in  its  decision 
in  the  Orinoro  Stcanishi/i  (’ohi/xtnj/  ease  that 

‘Excessive  exercise  of  power  may  consist,  not  only 
in  deciding  a  question  not  submitted  to  the  arbi¬ 
trators,  bur  also  in  misinterpreting  the  express  pro¬ 
visions  of  the  agreement  in  respect  of  the  way  in 

which  thev  are  to  reach  their  decisions,  notably  with 
•  • 

regard  to  tin*  legislation  or  the  principles  of  law  to 
be  applied.' 

“In  that  case  recourse  to  arbitration  was  had  in 
order  to  adjust  a  controversy  between  the  I'nited 
States  and  Venezuela  concerning  the  effect  of  the 
award  of  I)r.  Barge,  umpire,  of  the  mixed  claims 
commission  under  protocol  between  those  States  of 
February  17.  1903.  The  I’nited  States  had  contended 
that  there  should  be  a  reopening  of  the  case  because*  of 
violations  of  tin*  terms  of  the  protocol,  or  errors  in  tin* 
final  award  ‘arising  through  gross  errors  of  law  and 
fact*.  According  to  Article  I  of  a  protocol  of  Febru¬ 
ary  13,  1909,  there  was  submitted  to  the  arbitral 
Tribunal  the  question,  whether  or  not  the  decision  of 
L)r.  Barge,  in  view  of  all  the  circumstances  and  under 
the  principles  of  international  law,  was  void,  and 
whether  it  should  be  considered  so  conclusive  as  to 
preclude  a  re-examination  of  the  case  on  its  merits. 
It  was  agreed  that  should  the  Tribunal  decide  that 
the  decision  ought  to  be  considered  final,  the  case 
would  be  deemed  by  the  I'nited  States  as  closed:  but 
that  if,  on  the  other  hand,  the  Tribunal  should  decide 
that  the  decision  of  Dr.  Barge  should  not  be  considered 
as  linal.  the  Tribunal  should  then  hoar,  examine  and 
determine  the  case  on  its  merits.  In  the  award  of 
October  3r>,  1910,  it  was  declared  that  the  parties 
had  admitted  by  implication  in  their  agreement  to 
arbitrate,  that  ‘excessive  exercise  of  jurisdiction  ami 
essential  error  in  the  judgment*  constituted  ‘vices 
involving  the  nullity  of  an  arbitral  decision*.  It  was 
said  that  inasmuch  as  the  Barge  award  embraced  sev¬ 
eral  independent  claims,  and  consequently  several  de¬ 
cisions.  the  nullity  of  one  was  without  influence  upon 
any  of  the  others,  especially  where  the  integrity  and 
good  faith  of  the  arbitrator  were  not  questioned.  There¬ 
upon,  the  Tribunal  pronounced  separately  on  each  of 


tlx*  points  at  issue.  With  respect  to  certain  of  these 
it  a n ini llod  the  decision  of  l)r.  Barge.  and  held,  in  the 
language  of  the  Agent  of  the  l.'nited  States,  ‘that  de¬ 
parture  from  the  terms  of  the  protocol  is  a  just  grjound 
for  annulling  an  international  award  and  furthertnorc 
that  disregard  of  the  rules  of  law  enjoined  Ini  the 
terms  of  submission  amounts  to  a  departure  fronj  the 
submission.” 


Defendant-intervener  argues  that  when  a  Commissioji  de¬ 
cides  it  has  jurisdiction,  its  decision  to  that  effect  is!  con¬ 
clusive.  In  other  words,  a  Mixed  Arbitral  Tribunal  j  can. 
by  its  own  fiat,  extend  its  own  jurisdiction.  As  authority 
l’or  this  propositon,  three  Supreme  Court  cases  are  referred 
to:  Stoll  v.  (lOttlieb,  305  U.  S.  1  (>r> ;  Trcinics  V.  Snnlhinc 
Mining  Co.,  308  V.  S.  66,  and  Chicot  Count}/  Drainage 
District  v.  Ha.rter  State  Hank,  60  S.  Ct.  317  ( pp.  40-]l7  of 
defendant-intervener’s  brief  i . 

This  ‘‘Bootstrap  Doctrine”  (see  Harvard  Law  Bcjview, 
Vol.  53,  p.  65- ;  Hanna  v.  Sled  man,  230  X.  V.  320,  33<(  1 3(» 
X.  F.  566)  cannot  ajipl.v  to  an  arbitral  tribunal  which  dc- 
rives  its  charter  from  an  agreement  between  two  govern¬ 
ments.  It  is  not  a  court  wit  1 1  broad  inherent  powers,  any 
more  than  a  private  arbitration.  It  cannot  be  disputed  that 
in  a  private  arbitration  tlx*  arbiters  cannot  go  beyond  the 
terms  of  the  submission. 

A  Federal  District  Court,  though  in  one  sense  a  court 

court 
t  ion. 


of  limited  jurisdiction,  is  not  regarded  as  an  inferior 
I  15  C.  .1.  722).  Within  the  boundaries  of  its  jurisdi 
it  has  certain  inherent  powers,  but  no  such  inherent  powers 
can  be  ascribed  to  a  mixed  arbitral  tribunal. 

In  fact,  tlx*  counsel  for  tlx*  defendants.  Ilullj  ami 
Morgenthau.  in  their  brief  state  as  follows: 


"Finally,  and  herein  may  lx*  found  tlx*  basic  reason 
for  tlx*  inapplicability  of  analogies  taken  from  munici¬ 
pal  law,  an  international  tribunal  such  as  is  involved 
here  looks  for  its  powers,  not  to  the  sovereignty  of  one 
of  tlx*  contracting  nations,  but  to  the  coalesced  Sover¬ 
eignty  of  both  of  them,  embodied  in  the  internaj iona  1 
agreement  establishing  the  tribunal”  t  p.  9i. 
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This  is  equivalent  to  saying  that  any  award  must  he 
within  the  terms  of  the  submission. 

in  fact,  in  the  ease  of  SI  oil  v.  Gottlieb,  the  Supreme 
Court  itself  limited  tin*  doctrine  of  the  decision  in  that  case 
when  .Justice  Heed  pointed  out  that  with  regard  to  certain 
subject  matters,  the  decision  that  a  court  had  jurisdiction 
could  be  collaterally  attacked.  See  the  last  paragraph  of 
his  opinion. 

IV. 

The  validity  of  the  awards  of  the  Mixed  Claims 
Commission  is  a  justiciable  question  by  virtue  of 
which  the  Secretary  of  State  is  subject  to  a  declara¬ 
tory  judgment  adjudging  their  invalidity. 

On  page  7  of  defendant-intervener's  brief,  a  passage  from 
tin*  opinion  of  Mr.  .Justice  Hailey  is  quoted,  in  which,  in 
dismissing  tin*  bill  of  the  intervener-plaint  ill*,  he  declared 
that  the  court  had  no  power  to  grant  the  relief  sought 
because  the  claims  before  the  Commission  “were  the  claims 
of  the  I'nited  States";  that  the  question  whether  the  claims 
wore  or  were  not  properly  allowed  was  “a  question  to  be 
raised  by  the  I’nited  States  and  not  by  individuals  who 
might  be  wronged  by  the  action  of  the  Commission”:  that  if 
there  was  any  breach  of  the  treaty,  “the  only  recourse 
would  be  by  action  of  the  contracting  parties**:  and  that, 
as  the  Act  of  Congress  of  March  10,  1028,  directed  the 
Secretary  of  State  to  certify  the  awards  to  the  Secretary 
of  Treasury,  to  be  paid  out  of  the  moneys  in  his  custody, 
and  as  tin*  Secretary  of  State  had  certified  to  the  Secretary 
of  the  Treasury  the  awards  of  which  the  plaintiff  com¬ 
plained,  it  was,  by  the  terms  of  the  Act  of  Congress,  “the 
duty  of  the  Secretary  to  pay  the  awards". 

The  men*  fact  that  the  Act  of  Congress  directs  the  Secre¬ 
tary  of  State  to  certify  proper  awards,  does  not  signify 
that  the  Secretary  of  State  is  not  subject  to  an  adjudiea- 


tion  that  awards  submitted  to  him  for  certification  aril*  as 
a  mat  tor  of  law  non-existent . 

In  Perkins  v.  Ely,  :}0T  U.  S.  :52r>,  a  suit  was  brought 
against  Francos  Perkins,  Secretary  of  Labor,  Edward 
•I.  Shaughnessy.  Acting  Commissioner  of  Immigration 
and  Naturalization,  and  the  Secretary  of  State,  j  for 
a  declarator!/  judgment  that  the  plaintiff  teas  a  idt'izen 
of  the  Cnited  States  and  entitled  to  the  rii/hts  \and 
pri  rile  yes  of  citizenship,  for  an  injunction  against  j  the 
Secretary  of  Labor  and  the  (Commissioner  restraining  them 
from  prosecuting  proceedings  for  her  deportation,  and  for 
an  injunction  against  the  Secretary  of  State  for  refusal  t<> 
issue  to  her  a  passport  on  the  ground  that  she  is  mj>t  a 
citizen.  The  defendants  moved  to  dismiss  the  complaint, 
asserting  that  the  plaintiff  was  not  a  citizen  of  j  the 
Fnited  States.  The  District  (Court  overruled  tin*  j  mo¬ 
tion  as  to  the  Secretary  of  Labor  and  the  (’ommisshjner. 
and  entered  a  decree  that  the  plaintiff  was  a  mjtive 
citizen  of  the  Fnited  States,  but  directed  that  the  com¬ 
plaint  be  dismissed  as  against  the  Secretary  of  Statd  be¬ 
cause  of  his  oflicial  discretion  in  the  issuance  of  passports. 
The  (Court  of  Appeals  affirmed  the  decree  <  (»!)  App.  D. 

17a,  F.  (2d)  40Si.  ('ertiorari  having  been  granted,  the 
Supreme  ('ourt  of  the  United  States  modified  the  decree  by 
striking  out  that  portion  which  dismissed  tin*  bill  of  {*om- 
plaint  as  to  the  Secretary  of  State,  so  as  to  include  hiijn  in 
tin*  declaratory  provision  of  the  decree,  and  as  so  modjitied 
the  decree  was  affirmed.  In  his  opinion.  Thief  .Justice 
Hughes  stated  as  follows  ( pp.  .‘UO-dath  : 

“The  dismissal  was  upon  tin*  ground  that  the  court 
would  not  undertake  by  mandamus  to  compel  the  [issu¬ 
ance  of  a  passport  or  control  by  means  of  a  declaratory 
judgment  the  discretion  of  the  Secretary  of  Sit  ate. 
I >11  r  the  Secretary  of  State,  according  to  the  allegation 
of  tin*  bill  of  complaint,  had  refused  to  issue  a  passport 
to  Miss  Elg  ‘solely  on  the  ground  that  she  had  lost!  her 
native  born  American  citizenship*.  The  court  Inflow, 
properly  recognizing  the  existence  of  an  actual  eojitro- 


versy  with  th<*  defendants  (Aetna  Life  Ins.  Co.  V. 
Haworth .  300  V.  S.  227.  f>7  S.  Ct.  4C1,  SI  L.  Ed.  017. 
1  OS  A.  L.  U.  1000),  declared  Miss  Eli;  ‘to  lx*  a  natural 
horn  citizen  of  tin*  United  States’  [00  F.  2d  414 1  an<l 
we  think  that  the  decree  should  include  the  Secretary 
of  State  as  well  as  the  other  defendants.  The  decree 
in  that  sense  would  in  no  wa/ /  interfere  irifh  the  exer¬ 
cise  of  the  Secretaries  discretion  with  respect  to  the 
issue  of  a  passport  hut  would  si  in  pi;/  preclude  the  de¬ 
nial  of  a  passport  on  the  sole  i/round  that  Miss  Lift  had 
lost  her  American  citizenship. 

‘•The  decree  will  he  modified  accordingly  so  as  to 
strike  out  that  portion  which  dismisses  the  hill  of 
complaint  as  to  the  Secretary  of  State,  and  so  as  to 
include  him  in  the  declaratory  provision  of  the  decree, 
and  as  so  modified  the  decree  is  affirmed.  It  is  so 
ordered.”  (  Italics  ours.) 

Conceding,  for  the  purpose  of  argument  only,  that  the 
Secretary  of  State  is  vested  with  discretion  with  regard  to 
the  acceptance  or  rejection  of  awards  of  Mixed  Claims 
Commissions,  still,  under  the  Declaratory  Judgments  Act 
( 2S  C.  S.  C.  §400)  as  thus  expounded  by  the  United  States 
Supreme  Court,  plaintiff  is  entitled,  if  the  awards  are,  as 
claimed  hy  it,  invalid,  to  have  the  controversy  l>etween  the 
plaintiff  and  the  Secretary  of  State  adjudicated  so  that  the 
Secretary  of  State  mav  he  advised  of  the  right  of  t lie 
plaintiff  not  to  have  the  fund  in  the  possession  of  the 
Secretary  of  the  Treasury  depleted  hy  illegal  disbursements. 

As  said  by  the  Supreme  Court  of  Alabama  in  Scott  v. 
Alabama  State  liridyc  (Corporation ,  ID  JO.  233  Ala.  12,  17, 
10D  So.  273,  277: 

“Controversies  touching  the  legality  of  the  acts  of 
public  officials,  or  public  agencies,  challenged  hy  par¬ 
ties  whose  interests  are  adversely  affected,  are  one  of 
the  favored  lields  for  such  declaratory  judgment,  styled 
in  the  act  and  in  the  authorities,  the  ‘declaration*. 
Official  action,  done  or  threatened,  challenged  as  un¬ 
lawful.  a  usurpation  of  official  power,  whether  lack  of 
authority  appears  in  the  terms  of  the  statutes,  or  he- 


cause  of  unconstit  ulionality  thereof.  arc  said  to  ImJ*  de¬ 
terminable  in  this  manner  rut  her  than  force  the  parties 
to  seek  injunctive  relief,  which  involves  many  questions 
going  to  the  propriety  of  such  relief.*’ 

It  is  our  contention  that  the  cert i lira t ion  which  is  jpro- 
vided  for  by  Section  1*  of  the  Settlement  of  War  Claims!  Act 
was  a  purely  ministerial  duty.  We  have  discussed  It  his 
fully  in  our  previous  brief. 

The  defendant-intervener  refers  in  its  brief  to  tin*  two 
eases  of  Frelint/h ni/sen  v.  AY//,  110  1".  S.  (53,  and  lioj/.iton 
V.  lilaine,  KJ9  l'.  S.  I»0(>.  lint  there .  in  the  rer//  Art  in  ah' in;/ 
an  a  /i/iro/iriat  ion  for  the  /nii/ment  of  the  airards,  an  e.ree/t- 
tion  iran  made  irith  re</ard  to  these  tiro  claims  hi/  irliiell  the 
Ferret  a  rtf  of  State  teas  nccexsaril  //  rested  irith  discretion. 

These  two  eases  involve  the  fraudulent  Weil  and  La  Abra 
awards  made  by  the  Commission,  I’nited  Stat(*s  and  .Mexico, 
under  the  Convention  of  1NC>S.  However,  the  situatio|n  in 
these  two  cas(»s  was  quite  different.  After  the  awards  jwerc 
granted.  Congress,  in  providing  for  appropriations  for  the 
payment  of  the  awards  of  that  tribunal  (Chapter  iMJlj!,  20 
Stat..  p.  144 1,  in  Section  of  the  aforesaid  Act  providing 
for  the  appropriation,  requested  tin*  Secretary  of  Statje  to 
withhold  payment  and  investigate  any  charges  of  fjruud 
presented  by  the  .Mexican  (lovernment  as  to  these  two 
claims. 

I’nder  these  circumstances,  the  Department  of  State 
could  not  properly  be  subject  to  mandamus  or  declaratory 
judgment  directing  the  payment  of  these  claims. 

In  the  case  presently  before  the  court,  tin*  Secretary  of 
State  is  given  no  such  discretion  but  is  required  to  au|hen- 
tieate  valid  awards,  as  a  result  of  which  we  are  properly 
in  court,  to  have  it  adjudicated  that  the  new  awards  are 
invalid. 

In  our  previous  brief  ( p.  US i  we  have  fully  disctjissed 
the  holding  in  Melton  v.  Orinoco  Iron  Co.,  l*.  S.  j  121, 
demonstrating  the  similarity  of  that  case  to  the  present 
one.  That  case  represented  a  dispute  as  to  property  rights. 


•> 
•  > 
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The  plaintiff  claimed  flint  the  award  in  that  case  should 
not  ha\(*  boon  made  in  favor  of  tin*  award holder  to  whom 
tin*  award  was  granted,  'flu*  plaint  ill'  in  that  case  did  not 
Haim  ownership  of  tin*  fund  and  tin*  court  adjudicated 
its  right  thereto. 

As  stated  in  the  former  part  of  this  brief,  the  defendant- 
intervener  tiled  a  cross  Haim  herein.  It  based  its  cross 
Haim  upon  the  authority  of  the  cases  cited  on  page  .*>:>  of 
its  brief. 

In  other  words,  the  Department  of  the  Treasury  has  a 
fund.  This  fund  is  subject  to  conflicting  claims.  Under 
the  decision  of  this  Gourt  {Mellon  V.  Orinoco  Iron  Co., 
supra  i  plaintiff  is  entitled  to  an  adjudication  that  the 
fund  should  not  be  depleted  by  illegal  payments,  and  thus 
a  justiciable  question  is  presented  which  the  plaintiff  is 
entitled  to  have  this  court  decide  in  its  favor.  The  Secre¬ 
tary’s  hasty  certification  did  not  purport  to  pass  upon 
the  complicated  questions  of  property  rights  which  inhere 
in  this  ease.  It  would  be  a  denial  of  justice  to  hold  that 
such  hasty  certification  foreclosed  all  examination  of  the 
excesses  and  irregularities  which  characterize  the  work  of 
the  so-called  (Commission  in  this  case. 


The  act  of  the  Secretary  of  State  is  in  no  sense  a  political 
act  having  to  do  only  with  foreign  relations.  This  was 
fully  discussed  in  our  previous  brief  (pp.  24,  ct  xcq.).  Ger¬ 
many  has  no  direct  interest  in  the  present  issue  which  in¬ 
volves  a  contest  between  two  American  groups.  The  certifi¬ 
cate  which  the  Secretary  issued  is  a  ministerial  act,  and, 
even  if  not  ministerial,  it  is  subject  to  a  declaratory  judg¬ 


ment,  as  above  stated. 


Intervener-defendant’s  motion  for  summary  judg¬ 
ment  dismissing  the  complaint  was  improperly 
granted. 

i 

i 

We  will  not  discuss  in  detail  (In*  issues  of  fact  enunjer- 
at(*(l  in  (ini'  previous  brief  ( }»]>.  0-1,  <’t  sc<{.  i . 

1 1  is  claimed  that  we  do  not  suggest  in  what  possible 
way  knowledge  by  the  Secretary  of  State  that  this  action 
had  been  commenced  prior  to  his  cert ilicat ion  is  material. 

-Justice  Bailey,  in  tin*  court  below,  dismissed  the  com¬ 
plaint  because,  lie  said,  .is  to  the  Secretary  of  State  It  he 
action  was  moot. 

We  claim  that  the  decision  that  the  action  was  mjool 
is  erroneous.  We  claim  and  have  shown  that  tin*  Secre¬ 
tary  of  State  had  full  knowledge  that  this  action  wojuld 
be  brought,  notice  thereof  having  been  given  by  lettcrsi  to 
him  dated  .June  2-*>,  llK’O,  and  October  25.  liKU). 

We  also  claim  and  have  shown  that  tin*  Secretary!  of 
State's  representative,  .Mr.  llaekworth.  knew  that  the  com¬ 
plaint  herein  had  been  tiled,  and  that  service  of  process  was 
sought  to  he  obtained  and  deliberately  evaded  service  u  itil 
certification  could  he  effected. 

We  claim,  therefore,  that  if  the  Secretary  of  State  tan- 
not  properly  content!  that  the  plaintiff  is  not  entitled!  1<> 
an  injunction  on  the*  ground  that  as  to  him  tin*  question 
had  become  academic,  under  the  authorities  we  are  entitled 
to  the  same  status  as  if  process  had  been  served  before 
the  cert  ilicat  ion  of  the  awards. 

As  to  tin*  second  and  third  alleged  issues,  referred  to 
on  page  5S  of  defendant-intervener's  brief,  we  contend  tjhat 
all  the  facts  relevant  to  these  contentions  are  dispuied. 
The  disputes  as  to  these  contentions  are  referred  to  on 
pages  5!M>0  and  52  to  51  of  our  previous  brief,  and  they  ,are 
not  all  matters  of  record. 


*> 
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<; 


Under  tlu*  circumstances,  genuine  issues  of  fact  are  pre¬ 
sented  which  rendered  it  improper  for  the  court  to  decide 
the  issues  herein  on  affidavits. 

The  most  recent  test  as  to  whether  a  motion  for  summary 
judgment  should  he  granted  is  in  the  case  of  Lerinc  v. 
/ iefni ,  Uourt  of  Appeals  of  the  State  of  New  York,  March 
r>,  1040,  Law  Report  News.  p.  f>,  where  the  Uourt  of  Ap¬ 
peals  held  that  the  defendant  was  not  entitled  to  a 
summary  judgment  dismissing  the  complaint  unless  the 
documentary  evidence  produced  by  it  negatived  the  allega¬ 
tions  of  misconduct  "hei/omt  </ucsl ion". 


VI. 

The  judgment  appealed  from  should  be  reversed , 
with  costs. 


Respect  fully  submitted, 

FRANK  ROBERSON. 
IIUBKRT  K.  ROU.ERS, 
.JOHN  F.  UONDON.  .Jn., 
Attorneys  \<n'  Plaiutiff-A ppcllant. 


•John  Bassktt  Mookk, 
•Josi:i*ii  M.  Rkoskai’Kk, 
Of  Counsel. 
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Appendix  A. 

(Taken  from  Decisions  ami  Opinions — Mixed  Churns 
< ’oinmission.  I'nited  States  and  Germany,  pp.  !).‘M),  et  se» 

Docket  No.  75,‘il. 


< ’laimant. 


r.MTKi)  Statics  of  America 

On  India  I  f  ol' 

Pi  i  iladelfiiia-G ik Aim  National  Dank. 
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Decision  on  Petition  to  Reconsider  Award 

I 

llu  ihr  Coui uiissimi : 

In  this  case  a  final  award  was  entered  by  the  Commjis- 
sion  on  April  11,  11)21).  A  Petition  for  the  reconsideration 
of  this  award,  signed  by  the  claimant  and  presented  through 
its  attorneys  to  the  American  Agent,  lias  been  submitted 
to  th<*  Oommission  together  with  certain  additional  evi¬ 
dence  and  a  printed  Memorandum  in  support  thereof, 
dated  August-  7,  11)21).  and  prepared  by  the  private  counsel 
for  tin*  elainjant. 

Although  the  rules  of  this  (’oinmission.  conforming  to  the 
practice  of  international  Commissions,  mala*  no  provision 
for  a  rehearing  in  any  case  in  which  a  final  decree  has  bojcn 
made,  this  Petition  and  the  supporting  Memorandum  and 
evidence  have  been  carefully  considered  by  the  Commission. 

Mefore  taking  up  the  questions  raised  by  this  Petition, 
the  Commission  desires  to  announce  certain  principles  hav¬ 
ing  general  application  to  petitions  and  requests  for  're¬ 
hearings  as  to  the  claims  originally  listed,  by  which  the 
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Commission  will  lx*  guided  in  dealing  with  this  ;uul  other 
similar  applications. 

Where  it  appears  that  manifestly  the  Commission  com¬ 
mitted  an  error  in  its  findings  of  fact  on  the  evidence  pro¬ 
duced  by  the  Agents  at  the  time  the  claim  was  submitted 
for  decision,  or  in  applying  the  principles  of  law  and  the 
rules  of  the  Commission  as  established  and  applied  in  its 
previous  decisions,  tin*  Commission  will  take  under  con¬ 
sideration  the  question  of  reopening  or  changing  the  award. 

On  the  other  hand,  where  a  rehearing  is  demanded  merely 
on  the  ground  that  bv  reason  of  newlv  submitted  evidence 
the  underlying  facts  were  different  from  those  appearing 
in  the  record  as  submitted  at  the  time  of  the  decision,  the 
Commission  will  not  grant  a  reopening  or  a  reconsidera¬ 
tion  of  the  award. 

The  reconsideration  of  a  claim  after  a  final  decision  has 
been  rendered  would  mean  that  tin*  whole  case  would  have 
to  be  dealt  with  anew.  The  new  evidence  submitted  would 
have  to  be  brought  to  the  attention  of  the  opposing  party, 
which  would  have  to  be  given  a  reasonable  time  to  investi¬ 
gate  and  tile  additional  or  rebuttal  evidence  on  its  side, 
and  also  an  amended  answer  or  a  reply,  if  that  was  found 
to  l>e  necessary,  and  then  the  whole  case  would  have  to  be 
reexamined  and  decided  again.  All  of  these  consequences 
would  result  from  the  failure  or  neglect  of  the  moving 
party  to  produce  the  additional  evidence  before  the  claim 
was  originally  submitted  for  the  decision  of  the  Commis¬ 
sion. 

Moreover,  if  the  production  of  new  evidence  by  a  party 
would  give  the  right  to  have  the  whole  case  reopened,  such 
right  would  necessarily  attach  not  only  to  every  claimant 
whose  claim  had  been  submitted  and  decided,  but  also  to 
the  respondent  in  each  case  as  well. 

If  such  a  right  were  granted  and  exercised  at  this  ad¬ 
vanced  stage  of  the  proceedings  of  the  Commission,  it  would 
affect  awards  which  have  already  been  paid,  and,  apart 
from  the  confusion  resulting  from  such  procedure,  it  would 
be  clearly  contrary  to  the  express  wording  and  manifest 
purpose  of  the  Agreement  of  August  10.  10-2.  between  the 
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I'nited  Slates  and  Germany.  According  to  that  Agreement 
the  decisions  of  tin*  (Commission  are  accepted  as  final  ajnd 
binding  upon  both  governments,  and,  inasmuch  as  the  gov¬ 
ernments  ace  primarily  the  parties  in  interest,  the  privjtte 
claimant,  on  whose  behalf  the  Government  of  the  I'nited 
States  has  finally  submitted  a  claim  for  decision,  canliot 
be  given  the  right  to  alter  or  nullify  this  situation  by  pro¬ 
ducing  new  evidence  changing  tin*  status  of  the  claim  ias 


submitted  and  decided. 


J 


It  is  also  pertinent  to  consider  that  most  of  the  applica¬ 
tions  which  have  been  made  for  rehearing  have  arisen!  in 
cases  in  which  the  (’ommission  has  pointed  out  wher|i*in 
tin*  claimant  has  failed  to  furnish  evidence  sufficient  to 
establish  tin*  liability  of  Germany  under  the  Treaty  [of 
Berlin,  as  interpreted  by  this  (’ommission,  and  to  "raid  a 
rehearing  in  those  cases  would  mean  a  ureal  injustice!  l<» 
the  great  majority  of  the  claimants  whose  claims  were  dis¬ 
missed  by  the  (’ommission  without,  indicating  wherein  it  he 
evidence  submitted  was  insuflicient,  and  who,  therefore, 
have  been  unable  to  discover  new  points  of  attack.  It  ujiay 
also  be  noted  that  in  no  case,  as  yet,  has  the  (’ommissiion 
"ranted  an  application  to  reopen  a  claim  in  which  a  lijnal 
decision  has  been  rendered. 

The  (’ommission  will  not  reconsider  questions  of  law. 
which  have  been  settled  in  its  earlier  derisions,  as  to  the 
jurisdiction  of  the  (’ommission  and  the  liability  of  Ger¬ 
many,  under  tin*  Treaty  of  Berlin  and  the  Agreements!  of 
August  10,  1022.  and  December  21,  J92N,  between  Jthe 
I'nited  States  and  Germany,  as  interpreted  bv  this  (’j»m- 
mission. 

The  law  of  tin*  (’ommission,  as  established  in  its  earlier 
decisions,  will  control  tin*  derisions  of  tin*  (’ommission!  in 
all  later  cases. 

*  tt  «■ 


April  21.  1020. 


(’HANDLER  l\  AXDKRSO>j. 

American  < ’nnimissimjirr. 

W.  KIESSELB.U’lj, 
German  < ’ommissiotier 
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Appendix  B. 

Answer  of  .John  Bassett  Moore  to  statement  on  face 
33  OF  BRIEF  FOR  APPELLEE.  LEHIOH  V ALI.KY  RAILROAD  COM- 
I*ANY,  WITH  REFERENCE  TO  WITHDRAWAL  OF  COMMISSIONER  IN 
CONNECTION  WITH  THE  ARBITRATION  WHICH  TOOK  PLACE  t\\- 

der  the  .Jay  Treaty  of  1704. 

Bv  Article  VI  of  r In*  treatv  between  Great  Britain  and 
•  • 

the  United  States  of  November  10.  1704,  commonly  called 
the  Jay  treaty,  provision  was  made  for  the  arbitration  of 
claims  against  the  United  States  for  the  confiscation  of 
pre-war  debts.  For  the  purposes  of  the  arbitration  provi¬ 
sion  was  made  for  tin*  appointment  of  a  mixed  commission, 
to  consist  of  five  commissioners,  two  of  whom  should  be 
appointed  by  Great  Britain  and  two  l»y  the  United  States. 
The  choice  of  a  fifth  commissioner  was  left  to  the  four  thus 
appointed  and.  if  they  could  not  agree  on  a  choice,  the  fifth 
commissioner  was  to  be  chosen  J»y  lot. 

It  was  further  stipulated  that  three  of  the  commissioners 
should  “constitute  a  board/*  and  should  “have  power  to  do 
any  act  pertaining  to  the  said  commission,  provided  that 
one  of  the  commissioners  named  on  each  side,  and  the  fifth 
commissioner  shall  be  present,  and  all  decisions  shall  be 
made  by  the  majority  of  the  voices  of  the  commissioners 
then  present**. 

The  commission  was  duly  constituted,  and  eventually, 
in  the  course  of  its  proceedings,  the  two  United  States 
commissioners  sought  to  prevent  the  entry  of  judgments 
by  what  were  called  “acts  of  secession/*  or.  in  other  words, 
absenting  themselves  from  time  to  time  with  a  view  to 
prevent  the  entry  of  awards. 

A  right  of  secession,  such  as  that  just  described,  had 
previously  been  claimed  by  the  British  members  of  a  mixed 
commission  at  London,  which  was  similarly  constituted 
under  another  article  of  the  same  treaty.  The  first  with¬ 
drawal  of  the  British  commissioners  in  London  was 
prompted  by  the  maintenance  by  a  majority  of  the  five 
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commissioners  of  a  right  to  make  awards  on  certain  claims 
which  tin*  other  two  commissioners  contended  were  not 
within  the  commission's  jurisdiction. 

In  discussing  this  subject  in  my  Internal  tonal  .\djud\i<-n- 
tions.  Modern  ISeries.  Volume  III,  page  1(1!),  I  stated  tjhat 
“the  claim  of  a  right  to  withdraw,  as  tirst  asserted  at 
London  and  afterwards  at  Philadelphia,  for  tin*  purpose  of 
preventing  a  majority  of  tin*  Itoard  from  acting,"  could,  as 
a  question  of  law.  hardly  be  maintained  upon  the  terms 
of  the  treaty,  which,  while  stipulating  that  three  of  the 


commissioners  should  “constitute  a  board"  and  should 


“have  power  to  do  any  act  appertaining  to  the  said  com¬ 
mission."  added  the  proviso  that  “one  of  the  commissioners 
named  on  each  side  and  tin*  tilth  commissioner  shallj  be 
present,"  and  that  all  decisions  should  be  made  “by  the 
majority  of  the  voices  of  tin*  commissioners  then  present". 
The  object  of  this  proviso  was,  as  I  pointed  out,  “to  prevent 
the  commission  from  proceeding  when  either  government 
was  wholly  unrepresented  in  the  board".  ('ommenting  on 
this  subject  I  said,  in  tin*  volume  above  cited,  at  page  170: 

“The  reasonableness  of  tin*  proviso  proved,  as  things 
turned  out.  to  be  specially  manifest,  both  at  London 
and  at  Philadelphia.  At  London  the  tilth  commissicner 
happened  to  be  a  citizen  of  the  ITiited  States,  at 
Philadelphia  he  happened  to  be  a  I’ritish  subject: 
so  that  without  the  proviso,  tin*  spectacle  might  Ijave 
been  witnessed  of  an  international  board,  consisting 
wholly  of  citizens  or  subjects  of  one  of  the  contracting 
parties,  deciding  the  claims  made  by  their  own  com¬ 
patriots  against  the  other  government,  (iovernments 
are  not  accustomed  to  agree  to  the  constitution  of 
arbitral  boards  of  that  kind.  On  the  other  hand,  it 
can  hardly  Ik*  supposed  that  tin*  governments,  in  agree¬ 
ing  to  Articles  VI  and  VII,  had  it  in  mind  to  create 
a  device  by  which  either  of  them,  or  tin*  commissioners 
named  by  either  of  them,  might,  by  withdraxviing. 
readily  prevent  the  majority  of  a  duly  constituted 
board  from  exercising  its  constitutional  powers.  The 
fact  that  the  actual  secession  of  tin*  commissioner^  on 
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the  board  from  acting.  l».v  no  moans  ini]*li«*s  that  it  was 
intended  to  create  a  ri till t  of  secession  for  the  | m r- 
pose  of  subject in«;  the  hoard  to  tin*  control  of  either 
govern iik‘11  t.  or  conceivably.  to  tin*  control  of  the  tilth 
commissioner  against  the  will  of  both  governments. 

“As  the  claim  of  a  right  to  withdraw  cannot  rea¬ 
sonable  be  deduced  from  the  terms  of  tin*  treatv,  so 
•  • 

likewise  is  it  unjustified  under  international  law.  Its 
justification  in  the  present  instances,  whether  at 
London  or  at  Philadelphia,  must,  therefore,  he  sought 
in  moral  rather  than  in  legal  considerations.” 

It  will  he  observed  that  in  commenting  on  tin*  proviso 
I  commended  its  reasonableness  and  propriety  on  tin*  ex¬ 
press  "round  that,  without  it.  “the  spectacle  might  have 
been  witnessed  of  an  international  board,  consisting  wholly 
of  citizens  or  subjects  of  one  of  the  contracting  parties,  de¬ 
ciding  tin*  claims  made  hv  their  own  compatriots  against 
the  other  government.”  and  I  added:  “Governments  are 
not  accustomed  to  agree  to  the  constitution  of  arbitral 
boards  of  that  kind.” 

On  tin*  other  hand.  I  said  that  it  could  “hardly  he  sup¬ 
posed  that  the  governments  *  *  *  had  it  in  mind  to  create 
a  device  by  which  either  of  them,  or  the  commissioners 
named  by  either  of  them,  might,  by  withdrawing,  readily 
prevent  the  majority  of  a  duly  constituted  hoard  from 
exercising  its  constitutional  powers”.  It  is  further  to  he 
observed  that  in  the  instances  above  discussed  the  com¬ 
missioners  did  not  resign.  Had  they  resigned  their  office, 
probably  nobody  would  have  contested  their  right  to  do  so, 
or  would  have  claimed  that  the  commission  still  existed  in 
spite  of  their  resignation.  The  right  of  withdrawal,  claimed 
first  in  London  and  then  in  Washington,  was  purely  and 
simply  a  claim  to  prevent  the  majority  of  the  commission 
from  discharging  its  functions  while  still  retaining  its  full 
membership.  Such  a  claim  certainly  is  not  justified  on  any 
principle  of  law,  international  or  otherwise. 

Nevertheless,  it  will  be  observed  that  the  commission  at 
Philadelphia  did  not  go  on  with  its  business  and  make 
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awards.  The  work  was  brought  to  a  standstill.  Ltyrd 
Grenville,  the  Hritish  Secretary  for  Foreign  Affairs,  while 
remonstrating  against  the  course  of  the  United  Stajtes 
commissioners  in  Philadelphia,  retaliated  by  directing  the 
Hritish  commissioners  in  the  mixed  commission  in  London 
to  suspend  proceedings  until  the  difficulty  should  he  set¬ 
tled. 

The  quarrel  in  the  commission  at  Philadelphia  went  on 
until  July  19,  1799,  when  the  two  United  States  comihis- 
sioners  addressed  to  the  other  three  commissioners  a  letter, 
in  which  they  declared  that,  on  review  of  what  had  joc- 
eurred  at  the  meetings  and  in  the  proceedings  of  the 
board,  they  deemed  it  to  be  improper  for  them  to  <j[ive 
their  “further  attendance”. 

Between  July  2J  and  September  1,  1799,  then*  were 
twelve  entries  in  the  Minutes  of  the  Board,  each  of  which 
set  forth  that  three  commissioners  “attended  as  usual  for 
the  purpose  of  forming  a  board,”  but  that,  tin*  two  United 
States  Commissioners  being  absent,  “no  board  could  j  be 
formed”. 


When  this  entrv  was  oflieiallv  communicated  to  the  two 
seceding  members,  they  replied  that  they  did  not  recollect 
that  they  had  ever  said  on  any  occasion  “that  the  board 


has  ceased  to  exist.”  and  that  “they  had  never  held  suchjan 
opinion.”  i  Nee  on/  / nlrnml ional  Adjudications.  Modjern 
Series.  Volume  111,  pp.  275-277. 1 

The  breach  was  not  healed  and  the  commission  canid  to 


an  end.  Its  end  is  recorded  in  a  letter  addressed  by  the 
majority,  on  September  JO,  179!),  to  the  seceding  minority, 
in  which  the  majority  said  that  their  imaginations  could 


not  suggest  “on  what  ground  of  consistency”  the  minority 


would  ever  lind  itself  “at  liberty  to  suffer  the  majority  of 
tin*  board  to  decide”. 

Thus  endeth  the  reading  of  the  story  of  the  commission: 
and  the  claims  were  finally  disposed  of.  not  by  the  majority 
undertaking  to  perform  the  functions  of  the  commission, 
but  by  the  conclusion  between  Great  Britain  and  the 
United  States  on  January  S.  1S02,  of  a  treaty  or  con|en- 


i 

i 
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t ion  under  which  the  British  government  accepted  in  full 
settlement  of  all  the  claims  the  sum  of  Six  Hundred  Thou¬ 
sand  Pounds  (£600,000).  The  distribution  among  the 
British  claimants  of  the  money  thus  paid  was  made  bv  a 
British  commission,  in  London. 

What  occurred  in  this  instance  is  distinctly  and  decidedlv 
in  our  favor.  The  two  governments  concurred  in  the  view 
that,  although  the  absence  of  the  commissioners,  first  on 
one  side  and  then  on  the  other,  was  deliberate,  and  was 
designed  to  prevent  tin*  making  of  awards,  yet  it  did  pre¬ 
clude  the  making  of  them,  in  spite  of  the  fact  that  they 
had  not  resigned  and  were  still  in  office. 

.JOHN  BASsr/l'T  MOORE. 


Appendix  C. 

Chronology  of  Important  Bates. 


Oct.  16,  1  o:;o 

Sabotage  claims  dismissed  by  Commission  (Boland  W. 
Boy  den.  Umpire,  Chandler  P.  Anderson,  American 
Commissioner.  W.  Kiesselbach.  German  Commissioner  I 
(R.  260  i . 


Mar.  30, 1031 

First  petition  to  reopen  dismissed  by  Commission 
(Same  Members  as  October  1930).  The  decision  reads, 
in  part,  as  follows  (Dec.  &  Op.,  p.  995  i  : 

“Although  the  rules  of  this  Commission,  con¬ 
forming  to  the  practice  of  international  commis¬ 
sions,  make  no  provision  for  a  rehearing  in  any 
case  in  which  a  final  decree  has  been  entered,  these 
petitions  have  been  carefully  considered  by  the 
Commission.”  i  Italics  ours,  i 


J>ee.  2.  11)22 


L\ 


Second  petition  to  reopen  dismissed  by  Umpire  Kobertjs, 
after  receiving  a  (Yrtiticate  of  1  Msngrccment  signed 
tin*  two  National  < 'ommissioners.  This  <  Vrtilieatje, 
dated  November  2S,  11)22,  rends,  in  pnrt,  ns  follows 
I  Her.  &  Op.,  p.  1001  i  : 

"The  Americnn  < 'oniniissioner  nnd  the  (Herman 
( Ymmissioner  hnve  been  unnble  to  agree  upon  tin* 
decision  of  tin*  questions  presented  in  these  enses 
ns  aforesaid,  and  their  respective  opinions  having 
been  stated  to  tin*  Umpire  they  accordingly  certify 
tin*  above  mentioned  eases  and  all  the  questions 
arising  under  the  supplemental  petition  therein  o 
the  Umpire  of  the  ('ommission  for  decision,  e.veejit 
that  the  (Jertnan  f'ont  missioner  lakes  the  position 
that  the  (/nest  ion  of  the  jn  risdiet'mn  of  the  Co^t- 
mission  to  re-e.ramine  an//  ease  after  a  final  deri¬ 
sion  has  been  rendered  is  not  a  /tro/ier  (/nest ion 
to  he  certified  to  the  Ctn/tire  o-n  disaf/reement  of 
the  Xational  (font missioners  and  reserves  that  tjitf\s- 
tion  from  this  rertilieate."  (Italics  ours,  i 

.May  1.  1  it:;:: 

Third  petition  for  rehearing  tiled  (IU  lloi. 
oct.  1 1,  l  !»:*»:: 

Letter  of  protest  by  I  lie  (Herman  Ambassador  to  tljie 
Sin-rotary  of  State,  reading  in  jiart  as  follows  <  IS.  1)0  li  : 

“Tin*  (Herman  (Hovernment  (as  slated  in  the 
Kmbassy’s  note  of  .July  (J.  11)22,  and  in  my  con¬ 
versation  on  August  24,  1922,  with  the  Acting 
Secretary  of  State.  Mr.  Wilbur  -J.  Uarr  i  considers 
petitions  for  rehearing  in  conflict  with  existing 
treaty  provisions,  as  contained  in  paragraph  j2. 
Art.  VI  of  the  agreement  of  August  10,  11)22,  be- 
tw(*en  the  United  States  and  (lertnany.  The  (Her¬ 
man  Government  regards  the  commission  as  being 
without  authority  to  pass  upon  a  difference  pf 
opinion  which  may  exist  between  the  two  govern¬ 
ments  in  this  connection." 
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I  ir».  l 

Decision  of  Cmpire  Roberts  after  receiving;  a  certificate 
of  disagreement  prepared  by  the  American  Conmiis- 
sioner  at  the  surest  ion  of  the  German  Commissioner 
and  submitted  with  two  opinions  of  the  American 
Commissioner  and  two  opinions  of  the  German  Com¬ 
missioner  which  were  transmitted  with  a  letter  in 
which  the  following  excerpt  from  the  minutes  of  Octo¬ 
ber  .‘Mb  in:;:;,  was  quoted  t  R.  2iM.h  : 

“it  is  understood  that  it  is  the  position  of  the 
German  Agent  that  he  is  not  authorized  to  take 
any  part  in  this  proceeding,  and  the  Cmpire  fur¬ 
ther  stated  that  the  Cmpire  will  be  entirely  willing 
to  receive  any  observations  or  representations  the 
German  Agent  may  wish  to  make  in  the  pending 
matter  and  ho  is  willing  to  receive  such  as  in  the 
nature  of  a  special  appearance  as  not  conceding 
anything  and  without  prejudice  to  the  position  of 
the  Gorman  Agent's  Government  before  the  Com¬ 
mission." 


Nov.  1).  1!>:54 

Decision  of  Cmpire  Roberts  upon  Certificate  of  Dis¬ 
agreement  by  National  Commissioners  (Anderson, 
American,  and  Iluecking,  German)  denying  motion  for 
bill  of  particulars  i  R.  *j:$(h. 


•Tui  v  i*.),  mr> 

Decision  of  Cmpire  Roberts  (after  receiving  certificate  of 
disagreement  of  American  Commissioner  Anderson  and 
German  Commissioner  Iluecking).  limiting  question  be¬ 
fore  the  Commission  to  reopening  and  stating  (  R. 
141.  i  : 


“The  relevancy  and  weight  of  evidence  upon  the 
comparatively  narrow  issue  made  by  the  petition  and 
answer  will  be  one  thing:  the  relevancy  and  weight 
of  evidence  upon  the  merits,  if  a  rehearing  Ik*  granted, 
will  be  <|uite  a  different  thing." 


XI 


.him* 3.  193(1 

Decision  of  <  'ommission  i  I'lnpire  Roberts.  American 
(’ommissioner  Anderson  and  German  < ’ommissioiper 
1 1  necking)  setting  aside  (he  dismissal  of  December  j 3, 
1932,  which  dismissed,  for  the  second  time  tjlie 
sabotage  claims  and  stating  that  this  decision  lipid 
“no  bearing  on  tin*  decision  render(*d  at  the  Hague  ajid 
does  not  reopen  the  cases  as  far  as  that  decision  is  con¬ 
cerned*’  (  R.  140 1 ,  with  the  limitation  that  under  the 
< 'ommission*s  division  of  duly  29,  1935,  the  subject  of 
a  rehearing  must  “lie  determined  by  a  hearing  separate 
from  and  distinct  from  any  argument  on  the  merit s**J 

I 

Sept.  12,  1 93(1 

( ’hristopher  1*.  Garnett  appointed  American  ('ommjis- 
sioner  in  place  of  Anderson,  deceased  I  IJ.  223  i. 

dan.  1(5.  1939 

to 

dan.  27.  1939 

Oral  argument  before  ('ommission  ( I'm  pin*  Roberjts, 
Garnett,  American  (Commissioner,  and  H necking,  Ger¬ 
man  ( 'ommissioner  i  on  iptestion  whether  application 
for  rehearing  dated  May  4.  1933,  should  be  granted 
i  R.  9t».  235  i . 

Mar.  1.  1939 

German  ('ommissioner  retired  t  R.  194.  23(>i. 
dune  15.  1 939 

1’pon  (Vrtilicate  of  Disagreement  signed  by  American 
(’ommissioner  only,  t’mpire  Roberts  rendered  decision 
granting  pending  motion  for  rehearing  |  R.  59  i. 

I 

dune  15.  1939 

American  Agent  made  a  motion  that  awards  be  grantjed 


Xll 


in  favor  of  the  Cnited  States  on  1  »t*Iin  1  f  of  the  sabotage 
claimants,  which  motion  was  granted  hy  tin*  Cmpire  on 
that  same  day  (II.  105  i. 

.!  mm  23.  1 

Letters  of  protest  sent  by  plaintiff  to  Secretary  of  State 
and  Secretary  of  Treasury  l  It.  307.  300  (. 


on.  25.  1  !)::«> 


Letters  to  Secretary  of  State  and  Secretary  of  Treasnrv 


advising  that  action  would  be  commenced  as  soon  as 
award  made  to  sabotage  claimants  t  K.  305,  f»0<> » . 


Oct.  :{o.  l o:i!) 

153  awards  submitted  to  Cmpire  Roberts  and  American 
Commissioner  Garnett  for  signature  i  IL  107 ) . 


Oct.  30,  1 0:5!) 

ir>:5  awards  certified  by  the  American  -Joint.  Secretary  of 
the  Commission  to  the  State  Department  (K.  110). 

Oct.  31.  10:50 

0:15  A.  M.:  Complaint  in  this  action  tiled  (K.  302). 
Oct.  -51. 10:50 

Complaint  served  upon  defendants  ( R.  311.  332). 


Oct.  31,  10:50 


153  awards  certified  by  Secretary  of  State  to 
of  Treasury  t  R.  110,  312). 


Secretary 
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Point  I.  The  fact  that,  under  tin*  terms  of  tin* 
agreement  id*  August  Id.  lDliL*.  between  tin* 
l 'ailed  Stales  and  (Sermany  relative  to  tin*  ad¬ 
justment  of  claims,  the  Ciovernment  of  tin*  Knifed 
Stat(*s  was  authorize*!  to  present  through  agent 
and  counsel  to  tin*  (Commission  established  by 
tlx*  agreement  claims  in  behalf  of  American  citi¬ 
zens,  does  not  negative  tlx*  existence  of  private* 
property  rights  specifically  designated  in  tlx* 
agreement  nor  in  any  way  preclude  judicial  ac¬ 
tion  to  protect  such  rights . 


i 


1.  ('ontcutions  of  lntervener-I  M'endant-Appel- 
lee  as  to  Lack  of  Power  of  tlx*  .Judiciary 


•* 


1\  Contentions  of  Defendanls-Appellces  as  to 

Lack  of  Power  of  tlx*  Judiciary .  1 


Point  II.  The  propriety  and  wisdom  of  stipulations 
as  Jo  finality  of  awards  such  as  are  found  in 
Article  VI  of  tlx*  agreement  of  August  Id. 
are  matters  which  concern  solely  tlx*  parties  lo 
an  agreement.  Tlx*y  of  course  are  free  to  incor¬ 
porate  or  to  omit  them.  Put  tlx*  terms  of  the 
stipulations  cannot  be  disregarded  by  either  a 
commission  or  by  individual  members  of  a  com¬ 
mission  undertaking  to  function  during  a  period 
of  vacancy  on  llx*  commission . 


i 

I 

i 


lb 


Point  III.  Whether  or  not  one  commissioner  and 
tlx*  umpire  could  dispose  of  a  case  is  a  question 
which  is  determined  solely  by  the  terms  of  tlx* 
agreement  of  August  10. 


1.S 
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1»AGK 

Point  IV.  The  i n t t*i*v€*n(*i--<lt»lVtiilu nt -si i*j»ollc*c*  has 

formulated  its  own  version  of  tin*  case  of  tin* 
appellants  and  attacked  supposititious  conten¬ 


tions  .  1!) 

Conclusion  .  iMI 
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Preliminary  Statement. 

I 

The  intorvener-plaintiff-appellunt  will  reply  in  a  sijijjle 

brief  to  some  contentions  advanced  in  the  briefs  filed  bv 

* 

the  defendant  s-ap  pel  lees  and  the  intervencr-defendantj-ap- 
pellee.  To  a  larjje  extent,  arguments  made  use  of  in  each 
brief  are  similar. 

Summary  of  Argument .  j 

The  appellees  in  their  brief  do  not  take  account  of  the 
existence  of  private  rights  created  by  virtue  of  statutory 


nml  treaty  provisions.  They  fail  to  meet  the  contentions 
of  the  appellants  that  those  rights  can  be  defined  and  pro¬ 
tected  through  judicial  action,  involving  the  determination 
of  questions  pertaining  to  the  propriety  or  impropriety  of 
action  that  has  been  or  may  be  taken  in  derogation  of 
such  rights. 

The  appellees  persist  in  discussing  the  question  whether 
or  not  there  can  be  a  judicial  review  of  the  acts  of  an  in¬ 
ternational  commission  for  which  the  appellants  have  not 
contended. 

The  appellants  have  not  invoked  any  control  of  activities 
of  a  political  nature  entering  into  the  conduct  of  foreign 
relations.  The  arguments  advanced  by  the  appellees  with 
respect  to  the  conduct  of  political  affairs  exclusively  by 
executive  officials  are  not  apposite  in  relation  to  issues  in¬ 
volved  in  the  present  cast*. 


Argument . 

POINT  I. 

The  fact  that,  under  the  terms  of  the  agreement 
of  August  10,  1922,  between  the  United  States  and 
Germany  relative  to  the  adjustment  of  claims,  the 
Government  of  the  United  States  was  authorized 
to  present  through  agent  and  counsel  to  the  Com¬ 
mission  established  by  the  agreement  claims  in  be¬ 
half  of  American  citizens,  does  not  negative  the 
existence  of  private  property  rights  specifically  desig¬ 
nated  in  the  agreement  nor  in  any  way  preclude 
judicial  action  to  protect  such  rights. 

1.  Contentions  of  Intervener-Defendant-Appellee  as  to 
Lack  of  Power  of  the  Judiciary. 

In  the  brief  of  the  intervencr-defendant-appellee  it  is  said 
that  awards  rendered  “are  awards  in  favor  of  the  United 


States**  ( p.  3),  and,  further,  that  “the  United  States^  not 
its  nationals  who  suffered  the  loss,”  are  the  “real  ]j>ai*t y 
before  the  Commission'’ ;  and  the  question  is  propounded 
whether  it  is  open  to  the  courts  to  pass  on  awards'  and 
“thus  intervene  in  the  field  of  foreign  relations  of!  the 
United  States”  (pp.  (>-7i. 

The  conventional  way  in  which  awards  wore  rendered 
was  to  make  them  payable  to  the  Government  of  the  United 
States  on  behalf  of  claimants.  See  Consolidated  Edition 
of  Decisions  and  Opinions  Mixed  f'laims  ('o-m  mission 
t  niled  Slates  and  derma  a  if. 

Ry  passing  on  and  protecting  substantive  rights  created 
and  secured  by  statutory  provisions  and  treaty  stipulations, 
the  courts  do  not  intervene  in  the  conduct-  of  foreign 
relations. 

The  agreement  of  11)22  is  concerned  with  both  private 
and  public  interests,  in  that  it  specifies  three  classes  of 
claims  on  which  the  Commission  should  pass:  (1)  “Claims 
of  American  citizens”  with  respect  to  damage  to,  or  seiz¬ 
ure  of,  property  interests  within  German  territory:  (2) 
other  claims  of  “nationals”  of  the  United  States  with  re¬ 
spect  to  injuries  to  person  or  property:  (.M)  claims!  for 
damage  to  which  the  United  States  was  subjected  (K.  1(5). 

The  Settlement  of  War  (Maims  Act  of  March  10,  1028,  47> 
Stat.  2.r>4,  makes  provision  for  the  payment  of  claims 
against  Germany,  and  sub-section  2(f)  provides  that 
“amounts  awarded  to  the  United  States  in  respeclt  of 
claims  of  the  United  States  on  its  own  behalf  shall  n<J>t  be 
payable  under  this  section". 

It  is  said  in  tin*  brief  of  the  intervenor-defendant-appellee 
I  p.  .’»()  i  that  a  decision  of  the  courts  at  variance  witlf  the. 
views  of  authorities  of  the  executive  branch  of  the  govern¬ 
ment  would  result  in  a  contlict  between  the  two  branches 
of  the  government.  Courts  put  the  final  interpretation  on 
statutory  and  treaty  provisions  in  the  United  States.  JSven 
if  it  should  be  oddly  said  that  there  is  a  “contlict*’  when 
executive  officials  an*  litigants  before  a  court,  then  it  ntav 
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be  observed  that  the  conflict  is  terminated  by  a  court's 
decision.  The  derision  of  an  American  court  of  last  resort 
with  regard  to  the  interpretation  of  stipulations  of  a  treaty 
is  not  finally  binding  on  a  foreign  country,  party  to  the 
treaty,  but  it  is  binding  on  authorities  of  the  United  States. 

When  international  claims  are  espoused  by  a  government 
pursuant  to  an  international  arrangement,  obviously  a 
claim  has  a  national  aspect,  so  to  speak,  since  the  govern¬ 
ment  receives  claims  of  citizens  and  acts  in  behalf  of  the 
claimants.  Hut  this  procedural  element  provided  for  by 
the  agreement  of  August  10,  11)22,  is  of  no  material  im¬ 
portance  with  reference  to  questions  involved  in  the  present 
case.  In  the  brief  of  the  intervener-defendant-appellee  (  p. 
f>3)  there  is  a  quotation  from  an  interesting  passage  from 
a  communication  written  bv  Secretarv  of  State  Freling- 
liuysen,  but  use  is  made  of  only  a  brief  sentence  appearing 
at  the  close.  The  following  further  quotations  from  the 
passage  throw  light  on  general  governmental  practice  in 
espousing  claims  of  citizens: 

‘*As  between  the  United  States  and  the  citizen,  the 
claim  may  in  some  sense  be  regarded  as  private,  but 
when  the  claim  is  taken  up  and  pressed  diplomatically, 
it  is  as  against  the  foreign  government  a  national 
claim. 

••*  *  *  the  respective  agents  and  counsel  repre¬ 
sent,  not  the  claimants,  but  their  respective  govern¬ 
ments,  and  it  is  of  the  utmost  importance  to  frankness, 
fair  and  upright  dealing  between  the  two  nations,  that 
the  agents  and  counsel  should  not  in  any  manner  be 
interested  in  the  cases  which  they  present  or  defend." 
.Moore,  International  Law  Digest,  Yol.  VI,  page  lOlfl. 

2.  Contentions  of  Defendants-Appellees  as  to  Lack  of 
Power  of  the  Judiciary. 

The  content  ions  summarized  on  pages  :>  to  .*»  of  the 
brief  of  the  defendants-appellees  with  regard  to  the  binding 
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effect  of  a  decision  rendered  by  the  Commission  underl  the 
Agreement  of  August  10,  1022,  are  based  on  the  postulate 
that  awards  said  to  have  been  rendered  in  1030  are  awards 
of  the  commission  made  conformably  to  the  terms  of  the 
agreement.  A  decision  can  be  rendered  in  one  of  two  ways : 
through  the  joint  action  of  the  two  commissioners  fojr  or 
against  a  claim,  or  by  the  umpire  in  a  case  in  which  the 
commissioners  have  disagreed.  It  follows,  therefore,  jthat 
no  decision  can  lx*  rendered  when  there  is  a  vacancy  on 
the  commission,  as  there  was  when  one  of  the  commis¬ 
sioners  undertook  to  act,  and  the  umpire  subsequently 
acted.  That  being  the  situation  with  which  the  conten¬ 
tions  of  the  appellants  are  concerned,  it  cannot  be  said 
that  they  are  attempting  either  directly  or  indirectly  to 
have  the  Court  “review”  the  jurisdiction  and  authority  of 
an  international  tribunal.  In  connection  with  the  dis¬ 
cussion  of  the  powers  of  the  executive  authorities,  t hep  do* 
1'cudun ts-uppel lees  do  not  deal  with  that  situation. 

With  reference  specifically  to  the  question  as  to  the 
power  of  the  Judiciary  to  control  action  by  the  Secretary 
of  the  Treasury,  it  is  said  in  tin*  brief  of  the  defendants- 
appellees  (p.  .">-<■  i  that  the  right  of  the  holder  of  an  award 
to  receive  payment  is  contingent  on  the  availabilitj*  of 
funds  for  payment.  That  may  be  conceded,  but  it  is  pijoper 
to  observe  that,  whatever  the  status  of  the  fund  inj  the 
Treasury  is  at  present,  or  whatever  it  may  be  in  tlnj*  fu¬ 
ture,  that  fund  has  been  appropriated  by  Congress  foij  the 
payment  of  awards.  And  if  payment  is  made  to  those  j  who 
■now  assert  that  they  received  awards  from  the  commission 
in  1030,  the  sum  available  to  pay  holders  of  awards  {ren¬ 
dered  in  tin*  past  will  in  any  event  be  decreased  inj  the 
amounts  paid  to  the  former.  The  appellants  have  a.  jegal 
interest  to  protect  their  rights  in  the  fund,  which,  if  jit  is 
wrongfully  diminished  through  improper  payments  to  j  par¬ 
ties  not  entitled  to  share  in  it,  will  not  be  replenished.! 

It  is  further  argued  by  the  defendants-appellees  with'  ref¬ 
erence  to  tin*  question  of  the  power  to  enjoin  tin*  Secretary 
of  the  Treasury  that  the  funds  on  deposit  in  the  Treasury 

i 
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are  property  of  the  United  States  to  which  no  claimant  has 
an  interest  until  actual  delivery. 

If  tin*  funds  in  the  Treasury  are  still  property  belonging 
to  the  United  States,  of  which  no  disposition  has  been 
made  by  Congress,  then  Congress  alone  has  any  authority 
with  reference  to  its  future  disposition.  However,  it  is  the 
contention  of  the  appellants  that  Congress  has  dedicated 
tin*  funds  in  the  Treasury  to  the  payment  of  holders  of 
awards  rendered  bv  tin*  Commission,  and  that  the  Judiciary 
has  the  power  to  determine  quest  ions  relating  to  the 
proper  execution  of  purposes  which  Congress  has  already 
expressed. 

With  reference  to  the  contentions  of  the  defendants- 
appellees  that  the  appellants  have  no  standing  to  invoke 
the  authority  of  the  courts  “to  challenge  the  authority  or 
action  of  the  Commission*',  as  it  is  expressed,  it  may  again 
be  observed  that  the  cases  of  tin*  appellants  do  not  involve 
a  challenge  to  the  authority  of  the  Commission,  but  to  acts 
of  members  of  the  Commission  at  variance  with  the  terms 
of  the  Agreement  of  11)1?-.  That  tin*  appellants  have  no 
interests  or  standing  with  reference  to  proceedings  to  pro¬ 
tect  property  rights  appears  to  be  an  untenable  contention, 
when  account  is  taken  of  important  specific  statutory  and 
treaty  provisions  and  of  judicial  definitions  of  property 
rights. 


The  claims  of  the  appellants  against  a  foreign  govern¬ 
ment  are  property  rights.  Dhcl/tx  v.  McDonald,  1)1)  U.  S. 
1?!)S :  Cohic(///s  y.  Vaxxc.  1  IVt.  103:  Mrtzt/rr  case.  Venezu¬ 
elan  Arbitrations  of  11)03,  Ralston's  Report,  page  57S. 


Article  232  of  the  Treaty  of  Versailles, 
dealing  with  “Reparations**,  which  was 
the  Treaty  of  August  25,  1921.  restoring- 
bet  ween  the  United  States  and  Germany, 
follows : 


fou ml  in  the  part 
incorporated  into 
friendly  relations 
reads  in  part  as 


“The  Allied  and  Associated  Governments,  however, 
require,  and  Germany  undertakes,  that  she  will  make 
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compensation  lor  all  damage  clone  to  the  civilian  popu¬ 
lation  of  the  Allied  and  Associated  Powers  ancjl  to 
their  property  during  the*  period  of  the  belligerency  of 
each  as  an  Allied  or  Associated  Power  against  (ber- 
manv  bv  such  aggression  bv  land,  bv  sea  and  from 
the  air,  and  in  general  all  damage  as  defined  in  Apnex 
I  hereto.” 

Article  207(e)  under  the  section  with  reference  to  ••  I  prop¬ 
erty,  Rights  and  Interests”,  rc»ads  in  part: 

‘•The  nationals  of  Allied  and  Associated  Powers 
shall  he  entitled  to  compensation  in  respect  of  damage 
or  injury  inflicted  upon  their  property,  rights  or  in¬ 
terests,  including  any  company  or  association  in  which 
they  are  interested,  in  (Jernian  territory  as  it  existed 
on  August  1.  1014,  by  the  application  either  of j  the 
exceptional  war  measures  or  measures  of  transfer 
mentioned  in  paragraphs  1  and  U  of  tin*  Annex  hereto.” 

The  Agreement  of  August  10,  1022.  specified  the  (cate¬ 
gories  of  American  claims  to  lx*  settled  by  (lennany  |  and 
made  provision  for  the  determination  of  tin*  amounts  of 
claims,  ami  the  claims  of  the  appellants  have  been  djeter* 
mined  bv  tin*  commission  created  bv  the  agreement. 

The  Act  of  .March  10,  102S.  made  provision  for  payijnent 
of  claims,  and  the  claims  of  the  appellants  have  been  (paid 
in  part. 

Nevertheless,  it  is  contended  by  the  defendants-appeillees 
that  the  appellants  have  no  standing  in  court  for  the  pro¬ 
tection  of  property  rights  which  they  assert. 

Mellon,  el  of .  V.  Orinoco  Iron  Coni/nim/,  200  I\  S.  jl21, 
was  concerned  with  an  appeal  to  the  courts  by  a  jjarty 
in  whose  behalf  no  international  covenants  had  been  j  con¬ 
cluded  and  in  whose  behalf  no  claim  had  been  presented. 
And  yet  the  Supreme  Court  of  the  I'nited  States  hehjl,  as 
this  Court  had  held,  Orinoco  Co.  I  Ad.  ct  al.  v.  Orinoco 
Iron  Co.,  200  Fed.  005,  54  App.  I).  C.  21 S,  that  tin*  (com¬ 
pany  had  an  interest  which  warranted  action  by  j  the 
Judiciary  to  prevent  wrongful  payment  of  funds  to  a  jjarty 


s 


in  whose  behalf  the  Department  of  State  had  collected  a 
large  sum  of  money  from  a  foreign  government  and  issued 
its  certificate  authorizing  the  Secretary  of  the  Treasury  to 
make  payment,  which  fortunately  was  prevented  by  judi¬ 
cial  action. 

It  is  argued  by  the  defendnnts-appelleos  that  the  exercise 

of  judicial  power  in  the  present  case  is  excluded  because 

it  would  result  in  an  encroachment  bv  the  dudiciarv  on  the 

%•  • 

functions  of  executive  authorities  in  the  conduct  of  foreign 
relations  and  in  the  disposition  of  “political  questions*’. 
Numerous  cases  are  cited  in  support  of  the  contentions 
made  to  that  effect.  It  is  respectfully  submitted  that  they 
are  inapposite  to  the  issues  involved  in  the  present  case  in 
relation  to  the  protection  of  private  substantive  property 
rights.  Illustrations  of  the  cases  cited  may  la*  brielly 
indicated. 

Ilolzrndorf  v.  Ha//.  20  App.  I).  (\  570. 

This  is  a  case  in  which  this  Court  very  naturally  declined 
to  issue  a  writ  of  ninmlani  ns  to  the  Secretary  of  State  com¬ 
manding  him  forthwith  to  institute  “vigorous  and  proper 
proceedings  against  the  Km  pi  re  of  Germany  and  the 
Kmperor”  thereof  to  recover  damages  in  behalf  of  tin* 
pet  itioner. 

I'nilrd  Klnlrs  v.  (' nrtisAVrij/ht :  l4..r/)Ort  ('orpora- 
lion.  200  T.  S.  304. 

In  this  case  it  was  held  that  Congress  had  not  under¬ 
taken  to  make  an  improper  delegation  of  legislative  power, 
to  the  President  under  the  joint  resolution  of  Congress  of 
May  24,  1034.  <*.  305,  4N  Stat.  811,  by  which  certain  au¬ 
thority  was  conferred  upon  the  President  with  regard  to 
embargoes  on  the  shipment  of  arms  to  American  republics. 

The  Court  differentiated  between  cases  involving  legis- 
lation  authorizing  the  President  to  act  as  the  agent  of 
Congress  in  dealing  with  purely  domestic  affairs  and  cases 


involvin'*:  grants  of  authority  to  the  President  with  refer¬ 
ence  to  activities  involving  the  affairs  of  other  countries. 
It  appears  that  the  Court  considered  that,  in  cases  of  the 
latter  kind,  it  was  not  necessary,  in  order  to  avoid  delega¬ 
tion  of  legislative  power,  to  prescribe,  with  respect  toj  the 


ascertainment  of  facts,  specified  by  Congress,  and  the  ap¬ 
plication  to  such  facts  of  rules,  specified  by  Congress,  the 


same  kind  of  definite  standards  as  must  be  fixed  with!  ref¬ 
erence  to  executive  action  in  relation  to  purely  domestic 
affairs. 

Oetjen  v.  Central  Leather  Co..  iHfJ  l\  S. 

This  case  was  an  action  in  replevin.  It  was  held  [that 
acts  of  General  Francisco  Villa  in  seizing  property  in 
-Mexico  could  not  be  examined  and  modified  by  a  jXew 
Jersey  court  in  replevin.  The  Court  declared  that  it  was 
well  established  tlial  the  .Judiciary  would  be  bound  by!  the 
decision  of  the  Executive  with  regal'd  to  the  recognition 
of  governmental  authorities  in  foreign  countries. 

Coster  v.  Xcilson,  2  Pet.  L\T>. 

In  this  case  a  man  sought  to  establish  a  title  to  land  by 
asserting  rights  guaranteed  bv  the  treaty  coding  Florida 
territory  to  the  Fnited  States.  In  connection  with  the 
interpretation  of  treaty  stipulations  invoked,  the  Court  [not 


unnatural] v  took  account  of  the  action  taken  bv  Congress 


in  authorizing  the  sending  of  troops  into  a  disputed  region. 
I  toe  v.  Hidden,  10  llow.  ().*>.*>. 


This  was  an  notion  of  ejectment.  While  negotiations 
were  pending  between  the  United  States  and  Spain  for  the 
cession  of  tin*  Florida  territory,  the  King  of  Spain  niade 
a  grant  of  a  vast  tract  of  land  to  a  Spanish  noblenjian. 
The  Government  of  the  United  States  insisted  that,  before 
exchange  of  ratifications  of  the  treaty  of  cession  should 
take  place,  it  should  ho  declared  by  the  treaty  that  it  he 
grant  was  annulled.  That  was  done.  The  claimant  con- 
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tended  that  the  annulment  was  void.  The  Court  said  that 
it  must  apply  the  treaty  as  the  law  of  the  land,  and  that 
it  could  not  look  into  the  question  whether  the  King  of 
Spain  had  a  right  to  declare  the  annulment  embodied  in 

the  treatv  of  cession. 

« 

Terlinden  v.  Attics,  1S4  I\  S.  1*70. 

This  was  an  extradition  case.  The  Government  of  the 
German  Empire  asked  for  the  surrender  of  an  accused 
person  under  provisions  of  an  early  extradition  agreement 
between  the  Cnited  States  and  Prussia.  The  accused  ad¬ 
vanced  the  contention  that  he  could  not  be  extradited  bv 
the  Empire  under  a  treaty  concluded  with  Prussia  pre¬ 
viously  to  the  formation  of  tin*  Empire.  The  Court  said 
that  the  accused  was  not  in  a  position  to  dispute  with  the 
Empire  its  capacity  to  carry  out  the  provisions  of  the  old 
treaty  between  Prussia  and  the  Cnited  Stales,  particularly 
since  the  Government  of  the  Cnited  States  had  acquiesced 
in  the  view  that  the  treaty  was  applicable  to  relations  be¬ 
tween  tlie  Empire  and  the  Cnited  States.  The  Court  did 
not  mention  any  information  on  which  it  based  the  con¬ 
clusion  that  the  Cnited  States  had  ever  definitely  taken 
the  position  that  a  treaty  made  with  a  State  which  had 
been  amalgamated  with  other  States  to  form  the  Empire 
could  be  so  regarded. 

Lehiyh  Valley  Railroad  Co.  v.  Slate  of  Russia, 
:M  Fed.  iiMi  :m. 

The  Government  of  Russia  sued  the  railroad  company 
for  losses  sustained  in  1016.  The  Imperial  Russian  Gov¬ 
ernment  having  been  extinguished,  a  question  was  raised 
as  to  the  right,  to  maintain  the  suit  for  damages.  The 

Court  said  that  it  would  be  bound  bv  the  action  of  the 

« 

Executive  Department  with  respect  to  the  question  of 
recognition  of  a  governmental  regime  in  Russia. 

Chav  Chan  Piny  V.  C ailed  Stales,  l.’iO  C.  S.  .*>S1. 


This  wits  an  immigration  ease.  The  Court  held  that  !  the 
Act  or  October  1,  1888.  c.  1004.  23  Stat.  304,  Sec.  270,  [ Tit. 
8,  1'.  S.  C.,  excluding  Chinese  laborers  should  be  applied 
by  the  Court,  even  if  it  was  in  derogation  of  treaty 
stipulations. 

failed  Stales  v.  Ferreira,  13  I  low.  40. 


On  page  12  of  the  brief  of  the  defendants-appellees  j are 
some  quotations  from  the  opinion  of  the  Court  in  this 
case.  As  a  result  of  several  omissions  indicated  by  stars, 
the  quotations  may  give  the  impression  that  the  Court 
was  concerned  with  the  question  of  an  appeal  from  some 
international  tribunal.  The  question  before  the  Court  [was 
whether  an  appeal  lay  from  a  decision  of  a  commissioner 
designated  under  an  act  of  Congress  to  pass  on  spine 
claims. 


Hy  the  Treaty  of  February  22,  1811).  between  tin*  Fitted 
States  and  Spain,  the  United  States  assumed  the  payments 
of  some  claims  against  the  Spanish  (lovcrnment.  Of  course, 
that  could  have  been  done  without  treaty  stipulations. 
The  claims  were  settled  pursuant  to  acts  of  Congress  parsed 
in  1823,  1834,  and  1840,  3  Stat.  7(58 :  (;  Stat.  5(50;  0  Sjtat. 
788.  A  United  States  attorney  was  dissatisfied  with  a 
decision  of  a  judge  who  acted  as  a  commissioner  under jthc 
last  mentioned  law.  Proceedings  which  .Mr.  Chief  3  u  sit  ice 


Taney  referred  to  as  a  purported  appeal  were  taken.  The 
Court  held  that  manifestly  Congress  had  provided  for  no 
appeal  from  a  judge  acting  as  commissioner.  With  re¬ 
gard  to  the  nature  of  the  proceedings  provided  for  by  Con¬ 
gress.  the  Court  said  l  p.  I(>): 

“The  law  of  1823,  therefore,  and  not  the  stipulations 
of  the  treaty,  furnishes  tin*  rule  for  the  proceeding  of 
the  territorial  judges,  and  determines  their  character.” 

The  stars  last  used  omit  portions  which  show  why  ithe 
Court  made  the  observations  with  regard  to  foreign  riel  a- 


lions.  The  claimant  made  the  curious  contention  that  Spain, 
which  of  course  could  have  no  serious  concern  as  to  the 
manner  in  which  the  United  States  should  settle  claims 
paid  l>y  itself,  might  object  because  tin*  United  States  had 
not  set  up  a  court  of  justice.  The  Supreme  Uourt  nat¬ 
urally  disposed  quickly  of  such  a  contention,  but  did  ob¬ 
serve  that,  if  Spain  should  have  objections  to  methods  of 
the  United  States  in  determining  claims  which  had  become 
claims  against  the  United  States  paid  by  itself,  Spain  nat¬ 
urally  should  address  itself  to  the  foreign  office  of  the 
United  States.  That,  of  course*,  is  true,  since  foreign  gov¬ 
ernments  conduct  their  relations  with  the  United  States 
through  the  Department  of  State*  and  ne>t  through  Congress. 

It  is  unnecessary  te>  observe  that  Cem  gross  I’mpiently 
has  created  a  commission  e>r  a  boa  re  1  to  de*al  with  claims 
and  has  ne>t  undertaken  to  establish  juelicial  appeals  freun 
such  bodies. 

A  seconel,  intere*sting  quotation  from  this  case  is  made 
e>n  page  17  of  the*  brief  of  the*  <lefenelants-appe*lle*es.  re¬ 
visions  of  the  treatv  of  181!)  betwe*en  the  Uniteel  States  and 
Spain  are  said  by  the  defendant  s-appcllces  te>  be*  ‘‘similar 
in  many  re*spe*e*ts  te>  the*  pre*se*nt  one*'*.  It  is  submitteel  that 
the*se*  covenants  are*  ve*rv  dissimilar. 

It  is  interesting  te>  ue»t e*  with  regarel  te>  the*  tinalitv  of 
awards  made*  by  the  Commissiemcrs  under  the*se  early  laws 
that,  as  the  Court  emphasized,  the  Secredary  e»f  the  Treas¬ 
ury  was  authorized  te>  pay  awards  “em  being  satis(ie*el“  that 
they  were  “just  and  eejuitable”.  It  may  be  eibserveel  that 
the  Settlement  of  War  Claims  Act  e»f  1!)2S  contains  ne» 
such  terms  e»f  authorization  to  the  Secretary  e»f  State  to 
pass  on  a  ware  Is. 

Germanv  conclmled  the*  e*xe*cutive  agre*eme*nt  e»f  1!)22  be*- 
e-ause  it  was  obligated  by  treaty  stipulations  to  cooperate* 
with  the  United  States  in  ascertaining  the  amount  of  the 
losses  which  Germany  was  reepiired  to  settle.  The  Court 
has  the  right  te>  construe  the  laws  of  the  land,  including 


mav 


treaty  stipulations,  in  order  to  ]>:iss  on  the  lights  assorted 
1  »y  the  plaintiffs. 

Tin*  negotiation  of  llie  agreement  of  August  111,  11)22 
have  taken  place  in  the  conduct  of  foreign  relations.  How¬ 
ever,  the  distinguished,  aide  men  who  were  named  to  jper 
form  judicial  activities  under  the  agreement  were  not)  en¬ 
gaged  in  the  conduct  of  foreign  relations.  The  activities 

of  the  Secret  arv  of  State  and  the  Secretarv  of  the  Tfeas- 
•  • 

urv  in  connection  with  the  disposition  of  funds  as  a] [pro¬ 
pria  ted  hv  Congress  have  mailing  to  do  with  the  conduct 
of  foreign  relations.  International  complications  could 
arise  only  if  the  funds  should  be  misapplied,  and  (iernjiany 
should  be  called  upon  to  make  a  payment  greater  than 
that  to  which  it  is  now  pledged. 

The  defendant s-appellces  seem  oddly  to  have  miscon¬ 
strued  provisions  of  Part  X,  Section  IV.  Article  21)1],  of 
the  Treaty  of  Versailles  which  are  cited  on  page  12-jt  of 
their  brief.  The  victors  in  the  World  War  imposed  ouj  tin* 
defeated  foe  tin*  requirement  that  all  administrative 
judicial  measures  taken  by  (he  successful  belligerent 
ernments  should  be  confirmed  and  should  never  lx*  < 
tinned.  On  the  other  hand,  (let-many  was  held  responkibb 
for  all  damages  resulting  from  its  war  measures,  land 
Herman  property  sequestered  by  the  Allied  and  Associated 
Powers  was  subjected  to  confiscation  to  pay  damages.  ]The 
terms  used  were  “retain  and  liquidate".  The  (lovernment 
of  the  railed  States,  however,  did  not  fully  avail  itself  of 
the  right  to  confiscate,  and  through  the  Act  of  March)  10, 
1D2S.  made  provision  for  the  return  to  private  ownetjs  of 
considerable  quantities  of  such  property. 

It  is  submitted  that  these  treaty  provisions  have  n<[  re¬ 
lation  to  the  decisions  of  the  Commission  established  by 
the  United  States  and  (lermany  in  11)22  to  assess  tlitj  in¬ 
demnities  due  from  (lermany  to  the  United  States  and  its 
citizens. 


and 

gov- 

ues- 


Tho  same  is  believed  to  be  true  as  regards  tin*  linaheial 


arrangements  for  payment  of  indemnities  by  Herman^  re 


]  1 


ferred  to  on  page  IS  ol’  the  brief:  also  true  with  reference 
to  the  judicial  definition  of  the  nature  of  the  title  the 
Government  of  the  United  States  had  with  reference  to 
property  seized  under  the  Trading  with  the  Kneniy  Act 
as  defined  in  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  Ciunaiiat/s  v.  Deutsche  Haul:.  200  U.  S. 
1 1  r».  which  is  cited  on  page  2S  of  the  brief. 

The  defendanfs-appellees,  in  the  course  of  their  conten¬ 
tious  with  regard  to  the  finality  of  “awards  made  by  an 
international  commission**,  ignore  the  fact  that  tin*  cases 
of  tin*  appellants  are  concerned  with  action  taken  by  the 
individual  members  of  the  Commission  under  the  Agree¬ 
ment  of  August  10.  11)22,  when  the  Commission  could  not 
function  as  a  commission,  and  they  cite  cases  in  which 
reference  is  made  to  the  finality  of  decisions  of  domestic 
bodies,  so  to  speak,  from  whose  decisions  Congress  nat¬ 
urally  did  not  undertake  to  make  any  provisions  for  ap¬ 
peals  to  courts. 

Reference  is  made  to  such  bodies  as  if  they  wore  com¬ 
missions  of  an  international  character  whose  activities 
wore  governed  by  international  covenants.  The  character 
of  the  oases  cited  may  Ik*  briefly  indicated. 

<  'omejij/s  v.  I  dssc,  1  Pet.  11)2. 

In  Article  IX  of  the  Treaty  of  February  22.  1S1P,  be¬ 
tween  the  United  States  and  Spain,  the  two  Governments 
made  a  mutual  renunciation  of  claims  against  each  other. 
The  Court  held  that  a  decision  of  tin*  Commission  estab¬ 
lished  by  Congress  pursuant  to  the  treaty  to  pass  on  claims 
of  American  citizens  was  final,  but  it  declared  that  it  did 
not  necessarily  follow  that  the  Court  was  debarred  from 
passing  on  conflicting  assertions  of  rights  with  reference 
to  an  amount  awarded  and  that  the  decision  of  the  (Nun- 
mission  on  the  subject  matter  of  conflicting  assertions  of 
right  was  beyond  the  scope  of  tin*  Commission. 

Williams  v.  Heard .  140  U.  S.  .“2b. 

A  domestic  “Court  of  Commissioners**  was  established 
by  Congress  to  make  a  distribution  of  funds  received  by 
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tin* 

tics. 


the  United  States  from  England  in  satisfaction  of  the 
celebrated  so-ealle<l  Alabama  Claims.  No  appeal  froth  its 
decisions  was  provided  for  bv  Congress.  Its  actions  tjvere, 
of  course,  in  no  way  governed  by  any  international  cove¬ 
nants.  The  question  decided  in  this  case  was  whether  a 
claim  passed  to  assignees  in  bankruptcy  as  a  part  of  their 
estate.  Cursorily  examined,  the  generalities  in  the  svlliabus 
of  the  Court's  opinion  may  convey  an  erroneous  impression 
as  regards  the  decision.  The  Court's  declaration  thatj  the 
claimant  had  property  rights,  even  before  Congress  ^nade 
provision  for  the  distribution  of  the  Alabama  awaifd  is 
interesting.  These  rights,  it  was  said,  grew  out  of 
losses  sustained  as  a  result  of  acts  of  British  author 

lix tier  V.  (Joreleif,  1-1(5  C.  S. 

In  this  case,  again  there  was  no  question  involving!  acts 
of  an  international  commission.  Tin*  case  also  was  j  con¬ 
cerned  with  tin*  domestic  court  charged  with  the  distribu¬ 
tion  of  the  Alabama  awards.  Tin*  Court  referred  to  its 
holding  in  Williams  v.  Heard,  that  a  claim  decided  by 
the  claims  court  to  be  a  valid  claim  against  the  United 
State's  was  property  which  passed  to  the  assignee  ;>f  a 
bankrupt. 

La  X  in  fa,  T.”>  Fed.  0 13. 

It  is  not  explained  in  connection  with  this  citation  it  hat 
it  has  no  relation  to  a  pecuniary  claim.  The  case!  was 
concerned  with  proceedings  to  forfeit  a  vessel  on  a  charge 
that,  in  violation  of  a  federal  statute,  the  vessel  had  Jbeen 
unlawfully  engaged  in  killing  seals.  In  the  so-  tilled 
Bering  Sea  arbitration  between  the  United  States  j  and 
(•rent  Britain,  the  arbitral  tribunal  dealt  with  the  exercise 
of  sovereign  rights  on  the  high  sens.  In  the  La  X  in  fa 
case,  the  Court  held  that,  in  interpreting  the  scope  of  the 
federal  law,  said  to  have  been  violated,  account  should  be 
taken  of  the  definition  of  the  scope  of  sovereign  rights  fur¬ 
nished  bv  the  arbitral  tribunal. 

*  i 

Standard  Marine  Ins.  Co.  v.  Westchester  Fire  j  Ins. 

Co.,  11)  Fed.  Supp.  334:  ail'd.  93  F.  CMi 


In  order  to  :ivoi<l  too  great  risks  « »F  win-  insurance  < i u i*i n.ti 
tin*  World  War.  ;ni  American  company  ;ind  ;i  British  com¬ 
pany  roojM*i‘:ili*il.  The  Mixed  Claims  Commission  under 
tin*  Agreement  of  August  ID.  1DL,L>.  refused  to  make  ;in 
it  Wiinl  ill  |  my  men  t  of  losses  so  fur  us  British  interests  were 
eoneerned.  'Idle  Atnerieuii  company  received  uti  uwurd. 
Suit  wus  instituted  against  it  bv  the  British  eonipnny  for 
an  accounting  with  regard  to  funds  received.  Tin*  Court 
held,  for  obvious  reasons,  that  in  equity  the  British  com- 
puny  was  not  entitled  to  share  in  tin*  award;  it  naturally, 
for  better  or  for  worse,  should  rely  on  its  own  (iovernment 
for  relief. 


POINT  II. 

The  propriety  and  wisdom  of  stipulations  as  to 
finality  of  awards  such  as  are  found  in  Article  VI  of 
the  agreement  of  August  10,  1922,  are  matters  which 
concern  solely  the  parties  to  an  agreement.  They  of 
course  are  free  to  incorporate  or  to  omit  them.  But 
the  terms  of  the  stipulation  cannot  be  disregarded  by 
either  a  commission  or  by  individual  members  of  a 
commission  undertaking  to  function  during  a  period 
of  vacancy  on  the  commission. 

In  l he  brief  of  the  intcrvener-defeiidanl-appcllee  on  page 
-d.  a  quotation  is  made  of  a  sentence  appearing  in  a  dis¬ 
senting  opinion  written  by  the  American  Commissioner  in 
the  arbitration  between  the  I’nited  States  and  Mexico 
under  the  (’on  vent  ion  of  September  S.  1  It  is  stated 

that  the  case  lie  fore  the  Commissioner  “did  not  involve  the 
point  here  in  issue”.  As  a  result  of  the  elimination  of 
passages  preceding  the  quoted  sentence,  and  passages  fol¬ 
lowing  it.  the  “point”  which  was  involved  is  not  revealed. 
And  the  impression  may  be  given  that  the  Commissioner 
indicated  a  view  that  motions  for  rehearing  might  be  made 
and  maintained  in  the  absence  of  an  agreement  of  the 


IT 


parties  t<»  an  arbitral  agreement,  even  though  such  an 
agreement  niiiiht  contain  provisions  with  regard  to  tin* 
finality  of  awards.  It  is  not  explained  that  the  quotation 
is  from  a  dissent  inn  opinion  in  a  ease  having  nothing;  t<|  d<i 
with  a  motion  for  rehearing.  See  tin*  / n/enwl ioiiul  Fish¬ 
eries  Com /Kin!/  ease,  derided  in  .Inly,  11).’>1.  Opinion?]  of 
( Commissioners  under  the  (Convention  of  September  S.  1 
Between  tin*  I'nited  States  and  Mexico  UKil,  panes 


I 

The  followin'*  passage  from  the  opinion  will  indiyatc 
what  prompted  the  sentence  which  has  been  quoted  injthe 
brief : 


“It  is  said  in  Mr.  Fernandez  Mae( Srejjor’s  opinion 
that  tin*  decision  in  the  dreduinj*  company  case  was 
attacked  by  a  protest  and  by  a  motion  for  re-hen  rin.n 
filed  by  the  American  Agency ,  in  spite  of  the  fact  that 
Article  VIII  of  the  Convention  of  September  S, 
provides  : 

‘The  Ilijih  Contraetinn  Parties  ajjrcc  to  consider 
the  decision  of  the  (Commission  as  final  and  conclu¬ 
sive  upon  each  claim  decided,  and  to  jjive  full  efj'eet 
to  such  decisions." 


“I  consider  it  to  be  regrettable  that  such  statenujnts 
should  be  made  in  a  judicial  opinion.  The  propriety 
of  a  respectfully  presented  motion  for  re-hearing  is 
of  course  a  matter  properly  to  be  determined  when 
the  motion  comes  before  tin*  Commission  for  decision. 
Xo  ‘protest’  was  made.  In  that  motion,  now  pending 
before  the  Commission,  it  is  said: 

‘The  Government  of  the  I’nited  States  of  Amerjica, 
by  its  Ajjent.  respectfully  presents  this  Petition]  to 
the  General  (Maims  Commission  for  a  re-hearing  of 
the  Motion  of  the  Mexican  (lovcrnment  to  dismiss 
the  ease.* 

“Motions  for  re-hearinj*1  have  been  presented  to  and 
entertained  by  other  international  tribunals.  Sucji  a 
motion  of  course  in  no  way  involves  the  repudiation!  by 
a  Government  of  a  final  decision." 


I 

l 

i 


IS 


The  < 'ommission.  considering  itself  bound  1 » v  tin*  same 
form  of  stipulation  with  regard  to  finality  of  awards  as  is 
found  in  tin*  Agreement  of  August  Id.  1922,  did  not  allow 
rehearings,  hut  authorized  rectifications  with  reference  to 
matters  of  form.  The  pertinent  rule  on  this  subject  unani¬ 
mously  adopted  by  the  (Commission  was  as  follows: 

"Cpon  the  application  of  either  Agent  made  within 

sixtv  t  {>()  |  da  vs  after  the  .Joint  Secretaries  have  fur- 
•  • 

uished  the  Agents  coj)ies  of  tlu*  awards  or  other  deci- 
sions.  and  after  giving  the  other  Agent  an  opportunity 
to  be  heard,  the  Commission  may  interpret  or  rectify 
a  decision  which  is  obscure  or  incomplete  or  contra¬ 
dictory  or  which  contains  any  error  in  expression  or 
calculation  or  in  which  the  two  texts  do  not  corre¬ 
spond.**  Rules  of  the  General  Claims  Commission 
Cnited  States  and  Mexico  as  Amended  to  October  2.*>, 
192<>.  Rule  XI.  par.  <». 

Pursuant  to  that  rule,  the  agents  of  the  two  Governments 
made  some  motions,  conformably  to  which  English  and 
Spanish  texts  were  harmonized  by  trivial  verbal  changes. 
Opinions  of  (Commissioners,  1927,  pages  193-197. 

Tlu*  motion  for  a  rehearing  made  by  the  American  agent 
in  1924  was  never  pressed  by  counsel  for  the  Cnited  States. 
Cndonbtedlv  it  was  considered  that  such  action  would  be 
useless.  The  decision  in  the  Dredging  Company  case 
stands  today.  X  or  Ih  American  Drcrff/iiiff  ('ompany  case. 
Ibid.,  page  21. 


POINT  III. 

Whether  or  not  one  commissioner  and  the  umpire 
could  dispose  of  a  case  is  a  question  which  is  de¬ 
termined  solely  by  the  terms  of  the  agreement  of 
August  10,  1922. 

It  is  stated  on  page  .*>  of  the  brief  of  the  intervener- 
defendant-appellee  that  the  German  Commissioner,  being 


11) 


a  wan*  of  tin*  views  and  intentions  of  tin*  “other  two  niejm- 
1  jet's”  of  the  Commission,  retired  for  tin*  purpose  of  pre¬ 
venting  a  decision.  Cnder  the  terms  of  the  agreement  t]he 
umpire  had  n<»  functions  to  discharge  except  following]  a 
disagreement  of  the  Commissioners.  Irrespective  of  t jin* 
conclusion  expressed  in  the  brief  as  to  the  cause  of  tjhe 
German  Commissioner's  retirement,  tin*  fact  is  that  he  did 
retire,  and  that  tin*  American  Commissioner  undertook  to 
act  for  both  Commissioners. 

Tin*  domestic  cases  relating  to  private  arbitrations  cited 
on  page  2S  of  tin*  brief  are  not  relevant  with  respect  to  the 
propriety  of  such  action.  Those  cases  were  not  governed 
by  international  covenants.  They  were  decided  conforpt- 
ably  to  the  terms  of  the  private  contracts  of  arbit rations 
and  in  the  light  of  the  applicable  principles  of  domcstjie. 
substantive  law. 

POINT  IV.  | 

The  intervener-defendant-appellee  has  formulated 
its  own  version  of  the  case  of  the  appellants  and  at¬ 
tacked  supposititious  contentions. 

i 

In  attributing  to  the  appellants  a  case  which  they  liajve 
not  made,  the  intervcner-defcndant-appcllec  reached  tjhe 
climax  in  the  “Conclusion"  appearing  on  page  20.  IJv  jin 
amplest ioned  rub*  of  law.  both  governments  are  bound  to|  a 
strict  observance  of  the  terms  of  tin*  agreement  of  1922. 
I'urt liermore,  action  taken  by  the  Commission  created  by  t|n* 
agreement,  or  by  a  member  thereof,  is  void  under  a  wejll- 
established  rule  of  law  repeatedly  invoked  successfully  by 
tin*  Government  of  tin*  Cnited  States.  Tin*  fundamental 
propositions  on  which  the  case  of  the  appellants  rests  ;|c- 
cordingiy  are:  i  1  i  the  observance  of  these  rules  of  law  per¬ 
taining  to  compliance  with  intermit ional  covenants:  I  ^  i 
the  right  to  the  protection  of  property  rights  existing  ljiy 
virtue  of  terms  of  the  Treaty  of  1921  between  the  1'nit j*d 
States  and  Germany,  terms  of  the  Claims  Agreement  inf 


1021.  ;m<l  terms  of  tin*  Act  of  1!)2S;  Mini  1 1>  i  m  resort  to  tin* 
-I udiciary  for  m  « l<*t ci-n i i tin t ion  of  these  rights  Mini  of  ques- 
tions  relating  to  the  execution  of  the  | >i*i*t i u<*n t  statutory  Mini 
treaty  provisions.  It  is  stated  in  the  brief  that  the  ease 
of  tin*  appellants  which  has  thus  been  briefly  summarized 
ami  which  has  heretofore  been  stated  iti  detail  “is  without 
morality”.  This  concept  of  morality  will  not  be  discussed 
here,  but  it  is  further  said  that  the  case  stands  on  two 
grounds : 


“<  1  )  That,  although  Cerniany  procured  the  first  de¬ 
cision  bv  fraud,  perjury  and  suppression  of  facts,  the 
Commission,  though  still  in  existence  and  functioning 
as  a  Commission,  was  powerless  to  do  anything  about 
it  :  and 

(2)  That,  when  the  (lerman  Commissioner  found 
that  a  decision  of  the  Commission  was  impending,  he 
could  by  wilful  withdrawal  destroy  the  power  of  the 
Com  mission;'*  to  function— conduct  characterized  bv 
courts  in  other  eases  as  fraud  and  chicanery.” 

This  is  added : 

“Such  unconscionable  propositions  deserve  no  con¬ 
sideration.” 

It  is  believed  to  Ik*  pertinent  to  raise  the  question:  Why, 
if  such  unconscionable  propositions  deserve  no  considera¬ 
tion,  did  counsel  for  the  intervener-defendant-appellee  for¬ 
mulate  them:  and  further,  why  did  they  attribute  them  to 
the  plaintilfs-appellees? 


CONCLUSION. 


The  judgment  appealed  from  should  be  reversed, 
with  costs. 


Kespeet  fully  submitted. 


FKEI>  K.  NIELSEN, 

.1  Itornc u  for  / nlerrener-l*lain1iff-A ppclJant, 

Union  Trust  Building, 
Washington,  1).  C. 


